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This version of the Oregon Administrative Rules, Chapter 115, has been
published by the Employment Relations Board. The officially codified and
compiled rules have been or will be published by the Secretary of State as

provided by ORS 183.360.

Portions of the Oregon Administrative Rules compilation have copyright status
(published by the Secretary of State as provided by ORS 183.360). The
Employment Relations Board hasobtained authorization to print and distribute

our rules to our affected constituency.

This Rulebook is provided as a courtesy. The official rules can be found at the Secretary

of State’s website http://sos.oregon.gov. The official statutes can be found at the Oregon

State Legislature’s website

https://www.oregonlegislature.gov/bills_laws/pages/ors.aspx.

Links are also available through the agency’s website

http://www.oregon.gov/ERB/pages/index.aspx.

Although copies of statutes are included in this Rulebook, they are not necessarily the
most current version of the statute. Persons using this rulebook as a reference guide
would be well-advised to make certain that they are using the current version of a

statute.
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OREGON REVISED STATUTES....ccutteitietieret ettt ettt st emes e e smessses e s mesames e resamesemessmesannes 5754
ORS 240 - ADMINISTRATIVE PROVISIONS ......ooiiiiiiiiie ettt s e s s 5754
T D00 L0 o e T B =P 5757
240.010 PUIrPOSE Of CRAPeN.....uuiiiiiiiiiiiiiiiiiiiiiiiietintseseseseesiiiisieieitieieittteteetesssssssssssssssssssssssssssssssssnssssssssssssssnnssssss 5757
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240.011 Policy on public SErvice CONtracts; FEVIEW. ....uueeeeiiiiiiiiiiiiiiiiiiiiiiiieeeeesenmesssssssssssssssssssssssssssssssssssssssssssssnsssnsss 5757

240.012 Job sharing; poliCy StatemMENt. .......cccciiiiiiiieeeeueininiiiiiiiiisieieieieieieieeeeesesssssssssssssssssssssssssssssssssssssssssssssssanssnsses 5757
240.013 Job-sharing positions; adjustment of benefits and detriments. ......c.cceueeeeeciiciiiiiiiiiiiiininieeeeeeeeneee.. 5757
240.015 DEfiNItIONS. cceeeeueueunieieiiiiiiiiinieieieieiiittitetemeemssmsssssssssesssssssssssssessssssssssssssssssssssssssssssssssssssssssssssssssssssnnssnnssssssss 5757
240.055 PersonNEl DIVISION. ....ccceueeerreeennieerieennneereeeresseeerserasseserseessssessssssssssssssssssssssssssnssssssssssssssssssssnssssssssssnssessssnnns 5858
240.057 Administrator of Personnel Division; appointmMent. .......cccuviiiiiiiiiiiiieneeneenemssss. 5858
240.060 Employment Relations Board; qualification of members; outside activities...........cccevviiriiiiininnnnnennnennnnennnnn. 5858
240.065 AppPointment; tErmMS; VACANCIES. ..ciivvuueriiiiiereeiieiiireaniierieenssieetnenssssssssssnsssssssssnssssssssssssssssssssnsssssssssnssssssssanns 5858
240.071 Compensation and eXpenses Of MEMDBErS.........cvciiiiiiiiiiiiieiiieiiieteeeeeeeaneenenesreresesssssesesesssesarssssessssannnssssnes 5959
240.075 ReMOVAl Of MEMDETS. .....cciiiiiiiiiiiiiiiiiiieieeeereeneseeeeeeseesesetessteeseseesssssnsnssssssssssssssssssssssssssesessssssssssnnnnnnnnnes 5959
240.080 Chairperson appointed by Governor; meetings; qUOrum; hearings.........ccceceeereeeireeiereierereinnneeeeeeeeenansnnssssnnes 5959
240.086 Duties of BOArd; FUIES........ccciiiiiiiiiiiiiiiieiiiieieeeeriesieieietetttttseeeesesssnsnssssssssssssssssssssssssssssssssssssssssssnnnnnnes 5959
240.088 Review of arbitration awards after written exceptions filed.......cccccvuereeeeiiiiiiiiiiiiiiinininneeeeeneeeeeen. 5959
240.100 Administer oaths; subpoena witnesses; compel production of papers. ......c.ccceeeiiiiiiiiiiiniiiiiiiinneee.. 6060
240.105 Use of public facilities of state or municipalities. ........ccciviiiiiiiiiiiiiiiiiieesssssssssese 6060
240.115 Action to secure compliance With chapter. ........ccccciiiiiiiiiiiiiiiiiiiiiiin e ssssssseses 6060
240.123 Board Personnel; COUNSEL. ...ccuiiiiiiiiiiiiiieiimimmummssesisiisiiiisisimiiieiiiiimesresessssssssssssssssssssssssssssssssessssensssessssssssssses 6060
240.131 Employment Relations Board Administrative ACCOUNL. ......ciciiiiiiiiiirerenmeenesiiisiiisiiiniiinieniineesesessssssssssses 6060
240.145 Duties of admiNiStrator; FUIES. .....c.cueeeiiiiiiereiieiiterereereeeeeeeetteeaestereesassssestesnssssssesensssssssessnsssssessnssssnsssennn 6161
240.160 Agency PersonNel OffiCErS. .....ciiiiiiiiiiiiieieiiniuenerrrereeeeiieieteteteteteeeeeeesenssnsnssssssssssssssssssssssssssesssssssssssssnnnssnnses 6161
240.165 Cost of operating Personnel Division divided among various agencies of state government. ...........cccc.c...... 6161
240.167 Cost of operating Employment Relations Board divided among various divisions of state government........ 6161
240.170 Oregon Department of Administrative Services Operating FUNd. .........cceeeviiiiiiiiiiniiiiiiiniiiiiiiineeeeesssssses. 6262
240.185 Maximum number of state employees; applicability; exceptions. ........cccccceceriiiiiiiiiiiiiiiiniiiiiiineeeeeeeee. 6262
ORS 240 - CATEGORIES OF SERVICE; CLASSIFICATION AND COMPENSATION PLANS.......cccococeerierenen. 6262
240.190 Policy on comparability of value of work and compensation and classification. ........ccccceeriiriinirnneennenenennnnen. 6262
240.195 Categories of positions iN STAte SEIVICE. ......uuuuuiriiiiiiiiiiiiiiiniiiiiiiiiiieiereenssssssssirressssssssssses 6363
240.200 EXEIMPL SEIVICE. cuuuuuruersisissisinisieiiiinmieitreresessssssssssssssssssssssssssssesssseseseesesssssssssssssssssssssssssssssssssssssessssenssssssssssss 6363
240.205 UNCIASSIfiEd SEIVICE. ..ccveuuierrereneiierirenneeerrreresseserreeanssererenssssssssenssssssssesnsssssssssnnssssssssnasssssssssnnsssssesennnssssssnnns 6363
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240.210 ClasSified SEIVICE. ....uuiiiiiiiiiiiiiiiiiiiiiiiiiteteieeeneneseessissssesesesesstessessesessssssssssssssssssssssssssssssssssssssasssssssnnssssnsns 6464

240.212 MaANAZEMENT SEIVICE. 1euuuuiiiirrrniieiirenuessstirerssssseitreasssieiteessssisstaesssssssttesssssisstsesssssssstessssssssssessssssssresssssssssssss 6464
240.215 Classification plan; job share; career ladder; transfers. ........ccciiiiiiieieieeieennninnniniiiiiiieieieiereieeeseessesssssssssssnses 6464
240.217 Certain reclassifications prohibited. ..........eeueririiiiiiiiiiiiiiiiiiiiiirceeeessseseesesesesesessessessssssansssnnes 6565
240.227 Salary for legislator appointed to exempt, unclassified or management service. ........ccceeriiiininneeeeneenennnnnnen 6565
240.235 Compensation plan for classified SErVICe. ....cvvvviriiiiiiiiiiiiiiiiiiiiiiiiieierierersessesssssssssssssss 6565
240.240 Application of chapter to unclassified or management SErvice.......cccccccuueeneesiissiiisininininiiiiieessssss.. 6666
240.245 Application of chapter t0 @XEMPL SEIVICE. ...uueerrerereriirieieiiiiieiiteeeeeeereamesmsssssssssssesssssssssssssssessssssssssssananssssnes 6666
240.250 Rules applicable to MaNagemMeENt SEIVICE. .......ciiiirieeiiiiieeneiiieiiienniiieiieresiisestrensesssssrenssssssssssnssssessssnssssssssanas 6666
ORS 240 - METHOD OF SELECTING EMPLOYEES FOR SERVICE IN CLASSIFIED POSITIONS.........cccoeuneee. 6666
240.306 Recruitment, selection and promotion of state employees; criteria; procedures; duties of department. .....6666
240.307 Procedure for enforcement of ORS 240.309; FUlES. .....cccciiiiiiiiiiiiiiieneeenmeeneneseiiisisisissesesssssassessessssssssssssses 6767

240.309 Temporary appointments; limitations; duration; extension; periodic reports; post-audit review; investigation;

LT Col=Y « o N 6767
240.311 Delegation of authority and responsibility by division; post-audit review. .........cccccovviiiiiiiiiiinnnneeeeeeeeenenenne. 6868
240.316 Trial service; regular status; procedures for transfer, demotion and separation of employees.........cccccuu..... 6868

240.321 Collective bargaining; effect of collective bargaining agreements on personnel rules; grievance procedures.

............................................................................................................................................................................... 6969
240.395 Suspension of merit system in emergencies; reinstatemeNt. ........cccueeeeeeemeeercrereiiiiieieieienereeeeneeeesesssssnssssssses 7070
240.400 Designation by appointing authority of staff employees to act as alternates.........ccccceerererrireeneeeneeeeenennnennnn 7070
ORS 240 - EMPLOYER-REQUESTED INTERVIEWS......ooii ittt sirre e sitreee s svtree s s svtnes s sneneee s e 7070
240.406 Right of unclassified or exempt employee to be accompanied to employer-requested interview. ............... 7070
ORS 240 - REMOVAL DURING TRIAL SERVICE; SEASONAL EMPLOYEES; MERIT RATINGS.........c.ccceeenneee. 7070
240.410 Removals during trial Period. .......ccciiiiieieieemuemeiiiiiiiiiiiiiiieieieieiiieiieetesessessssssssssssssssssssssssssssssesssssssssssssnsssnnes 7070
240.425 Regular seasonal @MPIOYEES. ......cciiiiiiieieriemnemesniiiiiiiiiiisiiiiiiiiiiiiiiittetesssssssssssssssiiisimieiettitmmmssssssssssssssss 7070
240.430 IMIEIIE FAtiNGS. ceeevueriiiiiiruniiiiiininniieiinimueiiiiiersssssiirrsssssstsrerassssstmrsassssstteesssssssssssassssssssssssssssssesssssssssssssssssssnnes 7171
ORS 240 - STATE MANAGEMENT CREDENTIALS PROGRAM......cciiiiiiiiiiririieesscieiee s sereres e ssevenesessenenenesanne 7174
240.435 State Management Credentials Program required; PUrPOSEe.........ccceeeeemmmnmnnnnssssssssisisisnsieniinnnneensessssssssssssses 717%
ORS 240 - WORKING HOURS; LEAVES; DISCIPLINE; REEMPLOYMENT .....ooviiiiiiiineeriiien s iieeee s scncnee e 714
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240.546 Payments in lieu of sick leave with pay; rules; @XclUSIONS.........ccciiieiieeemeeneninieieiiiiinininieieneieieneeeeeeesssnssssssses 7171

240.551 Working hours, holidays, leaves of absence and vacations of employees in state classified service. ............ 7171
240.555 Suspension, reduction, demotion or dismissal. .......ccccceiiiiiiiiiiiiiiiiieiiieeieerreeseessssssassssnse. 7272
240.560 APPEAl PrOCEAUIE. ....uuuiiiiiiiiiiiiiiiiiiiitiitetereenaenessssssesssesssesssssesstessessesssssssssssssssssssssssssssssssssssssssssssssssssnnnssssss 7272
240.563 JUAICIAl FEVIBW. ceeuueiriereenieiieennncerteennnseeeseeresssesseenssssessssssssessssssssssssssssnsssssssssnnsssssssssnsssssssssnnsssssessnnsessssnnnns 7272
240.570 Classified employee filling position in unclassified, exempt or management service. .........ccceveevveerneneneennnens 7272
240.580 Service credits for service in UNCIasSified SErVICE. .......ccivreuuriierireeneiiirirereeierrrennsesererennssessrrenasssererennsssssesenes 7373
240.590 Reemployment of employee in EXeMPL SEIVICE. ....cccciiriiieiiiiiiiiieieeeeeeenmenmesmsssssesesssssesesesssesasssssesssssnsnsssnses 7373
ORS 240 - BOARD FEES.....oeieee ettt crer s st eser s n s s ren e smee e s enesemen e e saneaenene s snenesanes 7373

240.610 Mediation service fee; labor relations and negotiation training fee; amount; payment; disposition of fees. 7373

ORS 240 - PROHIBITED CONDUCT ....ciiicitttisiiireetscitietsseseree e secseresesessesesesassssesesanssesessnsssesesansnensesansnenessan 7474
240.710 Certain acts UNIAWTFUL ....ccciiiiiiiiiiiiiiiiiieeiereeeeenenereeeeeesieseseseseteesessesenssnsnssssssssssssssssssssssssssesesssssssssssnnnnnnnnes 7474
240.750 When discipline action not to be retained in personnel file.........ccccuveeereereiiiiiiiiiiiiiiiininineeeceeeeeeeeee. 7474
ORS 240 - MISCELLANEQUS.....cottitteee ettt sttt ettt e e st e e s st e e st aa e e saenseeesseneeessaneneeesanenreeenan 7474
240.850 Policy on work environments; duties of state agencies. ........cciuiiiieereeeeeeenennisieiiiiiiiiisinieieniieinneeesesesssnsssssnses 7474

240.855 Telecommuting; state policy; agencies to adopt written policies; identification of barriers and solutions....7474

ORS 240 - PENALTIES ....ccoctteriuieinieeritreriuteenieesstreeesisesnssesesressssuessssesesssessssssssesessssesssssssssessssasessranessnes 7575
280.990 PENAIIES. c.uuereeerueneeereernnneeereeennseeeerennsseeeseesassssessesansssesssssssssssssssassssssessssssssssssnnsssssssssssssssssssnnsssssssnnssssssssnnns 7575
ORS 243 - COLLECTIVE BARGAINING - GENERALLY ...coiiitiieeis ittt scriiree st scvenee s s svcnee s senree e e s snenesesaane 7676
243.650 Definitions for ORS 243.650 t0 243.806. .........cccvrerumeererrernnseererennssssssrerassssesssenssssssssenssssssssssnsssssssssnnsssssssanns 7676
L X 3] N 7979
243.656 POlICY SEAtEMENT. ...euueiiiiiiiiiiiieiiieiiieteeeeeeeenaenessssssessesssssesesesessssssssessesssnsnssssssssssssssssssssssssssessssessssessnnnnnssnsns 8282
243.662 Rights of public employees to join labor organizations. ........cccceeeeeererenreennenisiniiiiininsessssssseees 8282
243.666 Certified or recognized labor organization as exclusive employee group representative.......cccccceeeeeeneneennnne 8282
243.670 Prohibition of actions by public employer to assist, promote or deter union organizing; rules..................... 8383
ORS 243 — UNFAIR LABOR PRACTICES......ccooctteiiererreeniiresireresninesneeteniseessinesssresessessssaesssresesssessssanesannes 8484
243.672 Unfair labor practices; complaints; filing fees. ......cccciiiiiiiiiiiiiiiiiiiiiiiiiinninisieiesenesesenesssessssssassssenes 8484
243.676 Processing of unfair labor practice complaints; civil penalties. .......c.ceeueeeeeririiiiiiiiiiiiinininiinninneneeeeeeeeenee.. 8585
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ORS 243 - REPRESENTATION MATTERS.....ciiiiiiiiiert ettt 8686

243.682 Representation questions; investigation and hearings on petitions; certification without election; rules;

ClECHIONS. ceeeeeieiireeeeieertrereeeeetrrrenseererennsseeserenassesssreranssssserennssssssrenasssssseenansssssesennssssserennnssssseesnsssssssnnnsssssssennnssnssnnnnne 8686
243.684 Requirements for petition for representation.........ccccceieieieiiieiiieieeeeeeeeneemesesieeiiieieseseseeeressessessssanssssssses 8787
243.686 Representation elections; ballot form; determining organization to be certified; consent elections. ........... 8888
243.692 Limitation on successive representation elections. .......ccccccviiiiiiiiiieiieeeieeneniniiiiiiieiieieieieieieeeeesssssssssssnne. 8888
ORS 243 — BARGAINING; MEDIATION; FACT-FINDING .....ccotriiteiiriiiteeeniieiee e sireee e senenee e s smenee e 8888
243.698 Expedited bargaining process; notice; implementation of proposed changes. ........cccccceereiiiiiiiineeeeeeeeennnennen. 8888
243.702 Renegotiation of invalid provisions in agree@ments........cccciiiiiiiiiiiieiieeeneemeiiiiieeeessssssssssse. 8989

243.706 Agreement may provide for grievance and other disputes to be resolved by binding arbitration or other
resolution process; POWeErs Of arbitrator. ...ttt eeesresessssssssssssssssssssssssssssssnnsanans 8989

243.712 Mediation upon failure to agree after 150-day period; impasse; final offer; fact-finding; effect of subsequent
E= T4 T o Lo T4 I [T £ o TS 9090

243.716 Use of volunteers not contracting out for SErvices. ........cccviiiiiiiiinieninnnnennesessssssssses 9191

243.722 Fact-finding procedure; costs; basis for findings and opinions; effect of subsequent arbitration decision. ...9191

ORS 243 - STRIKES ... ettt ettt tre e e sbte e s e s s bta e e e st et e e e sabaaeaessataaeeesabaneesesaranessesarenesnns 9292
243.726 Public employee strikes; equitable relief against certain strikes; effect of unfair labor practice charge on

ProNibIted STIIKE. oiiiiiiiiiiiiiiiiriei et r e e e s e s s s s s s sssesesesseeaeasaesessesannnsnssssssssssssssesassasaaseasanane 9292
243.732 Refusal to cross picket line as prohibited strike. ...t es e 9393

243.736 Strikes by deputy district attorneys, assistant attorneys general and certain emergency and public safety

[ =T o T T = PPN 9393
243.738 Strikes by employees of mass transit districts, transportation districts and municipal bus systemes.............. 9494
ORS 243 - ARBITRATION ... cuiteeis ittt e sttt ettt e e e sttt e e s seata e e e s esen et e seatae e e s asbebeeesantnseeesassneeeesansnenensasanenesan 9494
243.742 Binding arbitration when strike prohibited. ........ccccceiiiiiiiiiiiiiiiiiiiiiereieeeeeeerereeseeeeseseeeeeseeeeseesessanansssnnes 9494

243.746 Selection of arbitrator; arbitration procedure; last best offers; bases for findings and opinions; sharing

AFDITIAtION COSES. .eiiiririnnnnieniiiciiiiiiiiiiiiieieieiiieeetetereneseassessssesesssssssssssesssssseseeessssssnssssssssssssssssssssssssssesassssnssnnnsnnssssnsss 9494
243.752 Arbitration decision final; enforcement; effective date of compensation increases; modifying award. ........ 9696
243.756 Employment conditions during arbitration. .........cccccciiiiiiiiiiiiiiiiiiiieiciceeeeeeeieneieteteessessssssssssssses 9696
243.762 Alternative arbitration procedure under collective bargaining agreement. ........cccccceeiiiiiiiiiniiinnceeeeeenenenennen. 9696
ORS 243 - MISCELLANEQOUS.....c ettt ettt e n s e en e s emee e s en e s amen e s amn e e emenesemenenannes 9696
243.766 Board duties in administration of collective bargaining laws; rules. .......ccceceveiiiiiiiiiiiiiiiniiiiiinineeesse. 9696
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243.772 Effect of collective bargaining laws on local charters and ordinances. ........cccceeieiiiiiiiiiiiiniiiiiinieieeeeeeeeenenneee. 9797

243.778 Student representation when bargaining unit includes public university faculty; duties of student

representatives; confidentiality reqUIremMents. ......ccciiiiiiiiiieieeeninini s ssssssssssssssssssssssannes 9797
243.782 Representation by counsel QUtROKIZEd........cueueiiiiiiiiiiiiiiiiiiiiiiiiiinecrerceeeeseessssssssssesesssesesssesessssananssnnnes 9797
ORS 243 - DESIGNATED REPRESENTATIVES; REASONABLE ACCESS; AUTHORIZED DEDUCTIONS.......... 9898
243.796 Definitions for ORS 243.796 t0 243.806. ........cccereerunrcereernnsseerseenssseesseersssssessssnsssssssssnssssssssssssssssssssnnssssssssnns 9898

243.798 Reasonable time granted to designated representatives to engage in certain activities during work hours..9898

243.802 Written agreements regarding grant of period of release time for public employees to serve as designated
representatives; requirements during period of release time........ccccviiiiiiiiiiininiiiiniieeee. 9898

243.804 Reasonable access to employees within bargaining unit; duties of public employer regarding employee
INfOrmMation iN @MPIOYEI’S FECOTUS. ....cccitiiiiiiieiiieiereeeeenenrereeeeeeeseseteteneteeneeeesesssnsnssssssssssssssssssssssssssesassssssssssnnansnnnnns 9999

243.806 Agreement authorizing public employer to make deductions from salary or wages of public employee; duties

of public employer regarding deductions and remittance; revoking authorization...........ccccceririiiiiiiinnnnenenneenenennen 100100
ORS 662 - LIMITATIONS ON JUDICIAL AUTHORITY IN LABOR DISPUTES .....coitiiiiiiiicrirercirieneseinenenn 101161
662.010 Labor diSPULES. ...cuueeieiiiiiiiiiiiiiiiiiiiiiiiiieiesesssssssssssiiimimieiiiiiiiiemtestssssssssssssssssssssssssssssssssssssasssssesssssssns 101101
662.020 Declaration of policy as to labor organizations. ..........cccccviiiiiiiiiiiiiniinieeiee s 102102

662.030 Restrictions in employment contracts on affiliation with labor or employer organization unenforceable.102102

662.040 Injunctions in labor disputes generally restricted........cccceeriiiiiiiieiiiereeenneemeenrereieirieieiesesereneeeeesssesssssnsnnes 102102
662.050 Specific acts that are Not €njoinable. ........eueeeeeieiiiiiiiiiiiiiiinieeeeeeererersen e resesesesesesesessesseassessasannns 102102
662.060 Restrictions on injunctions to prohibit doing in concert acts enumerated in ORS 662.050. .........ccccccevenee.. 103103
662.070 Liability of associations and officers and members of associations for unlawful acts of individuals.......... 103103
662.080 Hearing and findings of certain facts are prerequisites to iNjUNCLION. .......cccceeriiiiiiiiiiiiiiiiiniiiinieeeeeeeeeeenene. 103103
662.090 Notice of hearing; issuance of temporary injunction without notice; attorney fees........ccccceveveveveevennennnes 103103

662.100 Compliance with obligations involved in dispute and making reasonable effort to settle as prerequisites to

INJUNCEIVE FEIIET. c.ceeeeereeeeeiiiiiiiiiiiiiiiiiiiiiie i nnrrrerereeesess s s st sssesssssseseseeseeeessssssssssssssssssssssssssssssssssssseesesssnnnsnnsnes 104104
662.110 Findings of fact prerequisite to injunction; scope of iINJUNCION. .......cccevvereeciiiiiiiiiiiiiiii e, 104104
662.120 APPEal 1O SUPIEME COUIL. ...cciiiiiiiiiiiiiieereeennanmnsssseeseseesessesesssessensssssssssssnsnsnssssssssssssssssssessssssssssssssssssssanans 104104
662.130 Contempt proceedings; jury trial; change of JUAZE. ......cccceiiiiiiiiiiiieeieeenreenecrereceeseeeeseseeeseeeeeeesessssnnnnnes 104104
ORS 662 - STRIKEBREAKERS ..ottt ettt ettt e s e s e e s eane e s s eabenesenanres 105165
662.205 Definitions for ORS 662.205 t0 662.225. .........cccccceeeriiiiiiniiiiiisissseseiiiiisiissssssseesisisisssssssssssssesssssssssssssses 105105

662.215 Prohibitions on use of professional strikebreakers; restrictions on recruiting employees during strike.... 105105
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662.225 Prohibited conduct by professional strikebreaker.........ccccccciiiiiiiiiiierieieenenininininiiinieisieieneieeneeeeeeeeessssnne 105105

ORS 662 - STATE CONCILIATION SERVICE........cettiiiiiriieiaiireee st e st seiree e s senreeesesineneesesanenessenanens 105165
662.405 Declaration Of POLICY. ...cccciiiiiiiiiiiiiiiiiiiiiiiieereneeieiiieieieieseseetttteteesessssssnsssssssssssssssssssssssssssssssasssssssanans 105105
662.415 State Conciliation Service established; PUrPOSEe. ...ttt rreessessssssasses 106106
662.425 Mediation SErVICES; fEES....cciiiiiiiiiiiiiiiiiiiiiierennieiiisieieieseteettteeteesesessnsnsssssssssssssssssssssssssssssssasssssssanans 106106
662.435 Services for state agencies and political sSubdiViSions. ..........cccciiiiiiiieeinneenennnnnnneesaeee. 106106
662.445 List of qualified arbitrators; fEes........ccuiiiiiuiuumeinrniiiiiiiiiiiiieresrsss s sssssssssssssssssessassessssasans 106106
(1 LYo oo T Ul | -1 o RS 107107
ORS 662 - PICKETING OF AGRICULTURAL PRODUCTION SITES ..ciiiireiesiciieee e e s eree e 1081068
662.805 Definitions for ORS 662.805 t0 662.825. ......c..ccevreeeeeererereennsseserennssssssrsesssssesssesnsssssssssnsssssssssansssssssssnsnssses 108108
662.810 Declaration of policy; right to organize and bargain collectively..........ueeeueerercieiiiiiiiiininiininiinieeeeeeeeeeennne. 108108
662.815 Picketing sites where perishable agricultural crops are being harvested restricted..........cccceeeeeeeeeeveenennnes 108108
662.820 Employer to display bilingual notices of picketing restriction ............ceeeeeeeerreiiiiiiiiiiininininniniinieeeeeeeeeennene. 108108
662.825 Jurisdiction to enjoin VIOIatioNs........cccueiieeeieemeniniiiiiiiiiiiiiiiiieiiiiiieieeecesessmsssssssseisissssssesssssssssesssssnnns 108108
ORS 662 — PENALTIES ....coitttrctitienireenieesiieeesseesseeesoresessusesssessessessssaessssessssesssssessssenessraessssnssssresensnes 108108
662.992 PENAILIES ..cceeverrnennnniriiiiiiiiiisiiiiiiieiiiitiietetesssssssssssssssssssisssseistetttttetetsstsssssssssssssssssssssssssssssssssteresssnssssnssne 108108

ELECTIONS ... ottt ettt st sbe e s sbb s st e s e sabes e sbbassamaaesabasessbinbesesbnes 109169
663.005 DEFINITIONS. ceeevueunnenereieiiiiieieiererereteeeeeeererennassssssssssssssssessssssssessssssssssssnssnssssssssssssssssssssssssssssessssssnsansnnnnsnne 109109
663.010 “Collective bargaining” defined. ........cccciveieeeeueniniiiiiiiiiiiiiiiiiiiiiiiieeeeecereressasssesessssssssessssssssssssasssssssannns 110110
663.015 Designated collective bargaining representatives to be exclusive; grievances excepted. .......ccccceeevernennees 110110
663.020 Determination of appropriate unit for purposes of collective bargaining. .........cccceeeviiiiniiiiiiiiinnnneeneenennne 110110
663.025 Filing of representation petition; investigation; hearing; election. .......ccccceceveriiiiiiniiiiiiiniiiininineeeeeeeee. 111111
663.030 Conduct of representation election. .........ceueeueeiiiiiiiiiiiiiiiiniiiiiiieessssessesens 111111
663.040 Filing charge of illegal election practice; investigation; new election. .......cccceeeiiiiiiiiiiiiiiniiiinininennneeeeeeenene. 111111

663.045 Obtaining advisory opinions on assertion of federal jurisdiction; findings of board to be public records..112112

ORS 663 - UNFAIR LABOR PRACTICES..... oot 112112
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DIVISION 1 - PROCEDURAL RULES

115-001-0000
Notice of Proposed Rule

(1) Before permanently adopting, amending,
or repealing any rule, the Employment Relations
Board shall give notice of the intended action:

(a) In the Secretary of State's Bulletin
referred to in ORS 183.360 at least 21 days
before the effective date of the rule.

(b) By delivering a copy of the notice to
persons on the Employment Relations Board's
mailing list established pursuant to ORS
183.335(8).

(c) By delivering a copy of the notice to the
legislators specified in ORS 183.335(15) at least
49 days before the effective date of the rule.

(2) The Employment Relations Board may
update the mailing list described in subsection
(1)(b) of this rule annually by requesting
persons to confirm that they wish to remain on
the mailing list. If a person does not respond to a
request for confirmation within 28 days of the
date that the Employment Relations Board sends
the request, the Employment Relations Board
will remove the person from the mailing list.
Any person removed from the mailing list will
be immediately returned to the mailing list upon
request, provided that the person provides a
mailing address or email address to which the

notice may be sent.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 183.341(4)

History:

ERB 2-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 1-1994, f. 6-23-94, cert. ef. 7-1-94

ERB 2-1993, f. & cert. ef. 12-15-93

ERB 3-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-001-0005
Model Rules of the Attorney General

The Employment Relations Board adopts
only the Attorney General’s Model Rules of
Procedure specifically identified in these rules.

[ED. NOTE: The full text of the Attorney General’s Model
Rules of Procedures is available from the agency.]

Statutory/Other Authority: ORS 183.341, 240.086(3) &
243.766(7)

Statutes/Other Implemented: ORS 183.341, 240 & 243
History:

ERB 2-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1994, f. 6-23-94, cert. ef. 7-1-94

ERB 3-1985, f. 10-29-85, ef. 10-1-85

ERB 2-1982, f. & ef. 1-21-82

ERB 1-1980, f. & ef. 1-9-80

DIVISION 10 - GENERAL/POLICY
AND DEFINITIONS

115-010-0000
Purpose of Rules

The purpose of these rules is to implement
and give effect to the provisions of state law in
achieving the following objectives:

(1) To provide uniform procedures to
resolve questions of representation, unit
clarification and private employee
deauthorization.

(2) To remedy statutorily defined unfair
labor practices.

(3) To render assistance to employers and
employee organizations in resolving their
differences without resort to strikes, lockouts or
other forms of conflict.

(4) To foster and protect a merit system of

personnel administration in state government.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-010-0005
Statutory Authority for Rules

These rules are adopted under the authority

provided by ORS 240.086(3) and 243.766(7).
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14

ERB 1-1980, f. & ef. 1-9-80
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115-010-0010
Definition of Terms

As used in these rules, unless the context
requires otherwise:

(1) “Appeal” means any request for review
of a personnel action under ORS ch 240.

(2) “Appellant” means a person who
requests review of a personnel action under
ORS ch 240.

(3) “Appointing Authority” is defined in
ORS 240.015.

(4) “Board” means the Employment
Relations Board.

(5) “Board Agent” means any employee
designated by the Board to act on its behalf.

(6) “Business day” means Monday through
Friday, but does not include any holiday as
defined by ORS 187.010 and ORS 189.020, or
any day that the Board is closed.

(7) “Class” or “Classification” is defined in
ORS 240.015(4).

(8) “Complainant” means a party who has
filed an unfair labor practice complaint or a
complaint alleging a violation of ORS 240.309.

(9) “Conciliator” means the head of the State
Conciliation Service.

(10) “Date of Filing” means the date
received by the Board. A document received
after 5 p.m. is considered to be filed on the
following business day.

(11) “Date of Service” means the date sent
to another party or the date of personal service.

(12) “Day” means calendar day unless
otherwise specified.

(13) “Demotion,” for purposes of action
brought under ORS ch 240, means the voluntary
or involuntary movement of an employee from a
position in one classification to a position in
another classification having a lower salary
range number.

(14) “Management Service” is defined in
ORS 240.212.

(15) “Party” is any person, labor
organization or employer filing a petition,
complaint, charge or State Personnel Relations
Law appeal with the Board; any person, labor
organization or employer named as a party in a
petition, complaint, charge or State Personnel
Relations System appeal, or any other person,
labor organization or employer whose timely
motion to intervene has been granted. Where

applicable, “party” also is a person, labor
organization or employer under Division 40 of
these rules.

(16) “Personnel Action,” for purposes of
appeals brought under ORS ch 240, means any
action taken with reference to an applicant,
employee or position.

(17) “Petitioner” means a party who files a
petition with the Board.

(18) “Recommended Order” means the
Order of an Administrative Law Judge or Board
Agent consisting of proposed rulings on motions
and evidentiary matters, findings of fact,
conclusions of law, and a recommended order.

(19) “Regular Employee” means an
employee who has been appointed to a position
in the state service in accordance with state law
after successfully completing a trial service
period or who has been otherwise granted
regular status through specific provisions of law.

(20) “Respondent” means a party who is
required to respond to a complaint, petition,
charge, or appeal.

(21) “Showing of interest” means the
evidence of support that a petitioner must show
in a proposed bargaining unit before its petition
will be acted on. The showing may be made by
original authorization cards or petitions, both of
which must include a statement of a desire by
affected employees to be represented by the
petitioner for purposes of collective bargaining
and that must be signed and dated by employees
in the proposed unit during the 180 days
preceding the filing of the petition; by dues
records or payroll deduction records showing
the employees to be current members of a
petitioning organization; or, by an existing or
the most recently expired bargaining agreement
applicable to the bargaining unit, to which the
petitioning organization was a party. A showing
of interest in support of objections to a petition
for certification without an election shall

comply with OAR 115-025-0075.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 4-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80
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115-010-0012
Computation of Time

Unless otherwise specifically provided in these
rules, time will be computed by excluding the
first day and including the last day unless the
last day falls upon a legal holiday, Saturday, or a
day when the office is closed before the end of
or all of the normal workday, in which case the

last day also is excluded.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 4-2011, f. 12-28-11, cert. ef. 12-29-11

ERB 2-2011(Temp), f. 8-25-11, cert. ef. 9-1-11 thru 12-31-11
ERB 1-1980, f. & ef. 1-9-80

115-010-0020
Board Meetings and Contested Case Hearings

Ordinarily, contested case hearings shall be
open to the public. When circumstances
warrant, the Board may close contested case
hearings. The Board shall meet at such times
and places as specified by the chair or at the
request of two members of the Board. Advance
notice of the time and place of each meeting
shall be given to each Board member. Two

members shall constitute a quorum.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 192.610 - 192.690 & 240.080
History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 1-1980, f. & ef. 1-9-80

115-010-0025
Record of Public Meetings

Any minutes of Board public meetings and

proceedings shall be approved by the Board.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-010-0032
Board Public Records

(1) Inspection. Any record of the Board that
is defined as a public record under ORS 192.410
to 192.505, and that is not exempt from
disclosure, shall be available for inspection by
members of the public at the office of the Board,
in Salem, Oregon. All requests for inspection or
copies of Board public records must be made in
writing. Inspection of such records will be
permitted:

(a) During normal work hours of the Board,;
and

(b) At reasonable times, provided there is no
undue disruption of the work of the Board or its
agents.

(2) Custodians and Certification:

(a) The Board’s Business Operations
Administrator is designated as the custodian of
Board public records.

(b) The custodian shall certify, upon request,
released copies of Board public records as true
copies.

(3) The Board may assess a fee to provide
public records. The requesting party must agree
to pay the fee before the records will be made
available. The amount of the fee will be the
actual cost to locate, compile, make available
for inspection, prepare copies (whether in paper,
audio, microfilm, machine readable format, or
other format), and deliver the public records.

(4) The actual cost described in section (3)
of this rule include:

(a) $1.50 per page for copies of any Board
transcript or document of public record that is
certified as a true copy;

(b) $0.25 cents per page for copies of
documents that are not certified, including
paper, electronic, or facsimile copies;

(c) $15 for a copy of the first compact disk
(CD) recording of a hearing and $10 for each
subsequent CD;

(d) $15 for a computer disk containing
copies of Board forms;

(e) $150 per calendar year to receive copies
of final Board Orders once a month; and

(f) $150 per calendar year to receive a copy
of arbitration awards.

(5) No fees will be charged to state agencies
for providing copies of Board transcripts, tapes,
Orders or any document or exhibit included in a

case record that is not exempt from disclosure.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 192

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-2007, f. 12-17-07, cert. ef. 12-26-07

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 3-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 2-1993, f. & cert. ef. 12-15-93

ERB 2-1989, f. 11-28-89, cert. ef. 12-4-89

ERB 1-1988, f. & cert. ef. 4-25-88

ERB 4-1985, f. 10-29-85, ef. 10-31-85

ERB 4-1980, f. 8-15-80, ef. 8-18-80
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115-010-0033
Filings and Service of Documents

(1)(a) Any document required or allowed to
be filed with the Board or served on a party may
be filed or served by mail, email, facsimile (fax)
or in person. The Board shall post on its website
the street address for personal delivery, the
mailing address for filing by mail, the telephone
number for filing by fax, and the email address
(or other method) to be used for electronic
filing.

(b) A complaint or answer will not be
considered filed until the filing fees required by
ORS 243.672(3) have been paid.

(c) The Board will charge $25 for each
facsimile filing.

(d) Documents received after 5 p.m. shall be
deemed filed with the Board the next business
day.

(2) Unless otherwise stated in these rules or
directed by the Board or Board Agent, all
documents filed with the Board shall be served
on the named parties or a representative of

record and shall include proof of service.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

115-010-0035
Use of Board Agents

The Board may assign a Board Agent to
hold any hearing that the Board is authorized to
hold. Typically, the Board will assign an
Administrative Law Judge (ALJ) as the Board
Agent to conduct hearings and issue

Recommended Orders.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-010-0040
Time, Place, and Notice of Hearings

(1) The Board Agent shall set the time and
place for hearing and serve a notice of hearing
containing such information on all interested
parties at least ten days before the hearing date,
unless otherwise agreed to by the parties.

(2) The notice is not a part of the hearing
record, and any party wishing to rely on a notice
as an exhibit shall make an appropriate
submission at the hearing.

(3) Notice for Hearings on Representation
Petitions under Division 25. When a valid
petition has been filed and objections or
intervening petitions have been timely filed, the
hearing generally will be held within 21 days
after the objection period ends. In addition to the
requirements of subsection (1) of this section,
the notice shall include:

(a) a description of any proposed bargaining
unit(s) that may be involved; and

(b) any objector(s) or intervenor(s).

(4) Notice for Hearings on Complaints under
Division 35. The hearing will be set within 20
days from the date of service of the complaint,
unless both parties agree to a later date, and the
Board Agent approves.

(5) Postponements. Postponement requests
are subject to the approval of the Board or
Board Agent, who may also postpone a
scheduled hearing, subject to the time
restrictions of section (4) of this rule. In
determining whether to grant a postponement
request, the Board or Board Agent will consider
the promptness of the request. Any
postponement request shall state:

(a) the reason for the request; and

(b) whether the other party agrees, objects,
or has no objection to the request.

(6) Consolidation or Severance of Cases.
The Board or Board Agent may consolidate or
sever cases or charges for purposes of
conducting a hearing or issuing a Recommended

Order.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-010-0043
Hearings by Electronic Devices

(1) The Board or Board Agent has the
discretion to conduct a hearing or portion of a
hearing by an electronic device, such as
telephone, video, and Internet devices.

(2) A party seeking to have a hearing or to
offer evidence by an electronic device shall
make the request at least ten days before the
scheduled hearing date. Less notice may be
allowed, if the Board or Board Agent
determines that there is good cause for the late
notice.

(3) In determining whether to grant a request
that all or part of a hearing be conducted by an
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electronic device, the Board or Board Agent
shall consider the circumstances of the
particular case including:

(a) The amount of notice given;

(b) The availability of equipment;

(c) The length of hearing;

(d) The amount of documentary evidence to
be utilized during the proposed testimony;

(e) The number and location of witnesses;

() The degree to which witness credibility is
at issue;

(g) The hardship on the parties or witnesses;

(h) Any objections of an opposing party; and

(i) The cost to the Board.

(4) The Board may conduct oral argument,
under OAR 115-010-0095, or conduct other
business through hearings held by an electronic

device.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2000, f. & cert. ef. 12-1-00

ERB 2-1993, f. & cert. ef. 12-15-93

ERB 1-1982, f. & ef. 1-19-82

115-010-0045
Motions

(1)(a) A request for any ruling, order, or
other relief may be made by filing a typewritten
motion. The motion need not be in any
particular form.

(b) Motions to Intervene. Any motion to
intervene must be filed with the Board or Board
Agent at least seven days before the hearing.
The motion shall state the grounds on which the
motion should be granted. The decision to grant
or deny the motion rests within the discretion of
the Board or Board Agent. A filing fee of $300
must be paid by the intervenor when the motion
is filed. The motion will not be considered filed
until the fee is paid.

(2) Before filing any motion, other than a
dispositive motion (e.g., a motion to dismiss),
the moving party shall make a good-faith effort
to confer with the non-moving party to seek
resolution of the matter. The motion must
describe all efforts and the result of the effort.

(3) Any response to a motion must be filed
within 14 days of the date the motion is served,
unless another date is set by the Board or Board
Agent.

(4) A reply from the moving party to the
response is allowed only when requested or

authorized by the Board or Board Agent.

(5) Motions made at hearing may be stated
orally on the record, and shall briefly identify
the grounds for the motion and the order or

relief sought.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14

ERB 1-1980, f. & ef. 1-9-80

115-010-0050
Rules of Evidence

Except for hearings conducted under the rules
for Divisions 60 and 70, the following rules of
evidence apply:

(1) Evidence of a type commonly relied on
by reasonably prudent persons in conduct of
their serious affairs shall be admissible.

(2) Irrelevant, immaterial or unduly
repetitious evidence shall be excluded.

(3) All offered evidence, not objected to,
may be received by the Board or Board Agent
subject to the Board or Board Agent's discretion
to exclude irrelevant, immaterial or unduly
repetitious matter.

(4) Evidence objected to may be received by
the Board Agent with rulings on its admissibility
or exclusion to be made at the time a
Recommended Order is issued.

(5) Rights of Party not Answering or Failing
to Specifically Deny an Allegation. If the
respondent fails to file a timely answer, it will
not be allowed to present evidence at the
hearing as to the facts alleged, unless it can
establish good cause. Respondent will be

restricted to making legal arguments.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-010-0055
Subpoenas

(1) A subpoena for the attendance of
witnesses or for the production of records or
other documents may be issued by an attorney
of record in the manner and form prescribed by
ORS 183.440.

(2) On its own motion, the Board or Board
Agent may issue such a subpoena.

(3) The Board or Board Agent generally will
not issue a subpoena on a party’s request, unless
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the party is not represented by an attorney or the
party establishes that it is necessary for the
Board to issue the subpoena on the party’s
behalf.

(4) Subpoenaed witnesses shall receive fees
and mileage as prescribed by ORS 44.415 for
witnesses in civil proceedings. The fees and
mileage shall be paid by the person that asks for
the subpoena to be issued.

(5) All subpoenas shall be served within a
reasonable time before the hearing or date
designated for the production of records or
documents.

(6) Any party desiring to contest a subpoena
issued in any hearing of the Board may do so by

filing a motion to quash.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2000, f. & cert. ef. 12-1-00

ERB 1-19838, f. & cert. ef. 4-25-88

ERB 4-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82

ERB 1-1980, f. & ef. 1-9-80

115-010-0060
Witnesses

(1) All testimony to be considered at a
hearing, except matters officially noticed or
entered by stipulation, shall be sworn or
affirmed.

(2) Refusal of a witness to answer any
question ruled to be proper shall, in the
discretion of the Board or Board Agent, be
grounds for excusing the witness or striking any
or all testimony given by the witness.

(3) A party may not call the opposing party's
representative as a witness, unless it shows that
such testimony is necessary and will not be
cumulative or repetitive. Notice of intention to
call the opposing party's representative as a
witness, together with a supporting affidavit,
must be filed with the Board no later than 14
days before the hearing date.

(4) Subsection (3) of this rule does not apply

to a party appearing pro se.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-1998, f. & cert. ef. 1-26-98

ERB 1-1994, f. 6-23-94, cert. ef. 7-1-94

ERB 1-1980, f. & ef. 1-9-80

115-010-0065
Depositions

The Board or Board Agent may order the
taking of depositions for perpetuation of
testimony. A request for deposition to
perpetuate testimony shall be filed with the
Board in a timely manner so that, if ordered, it
can be taken in sufficient time to be prepared for
use in any hearing scheduled on a complaint or
petition, unless all parties agree to a continuance
to accomplish same. The request shall set forth
the name and address of the witness, materiality
of testimony, reasons why perpetuation of such
testimony is required, and specify the time that
the deposition will be completed. The request
shall ask for an order that the testimony of such
witness be taken at no expense to the Board,
before an officer authorized to administer oaths
under state law, and shall set forth the name of
such officer, and the time and place for said

deposition.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 1-1980, f. & ef. 1-9-80

115-010-0068
Prehearing Procedures

(1) The Board or Board Agent may convene
prehearing conferences with the parties'
representatives for the purpose of:

(a) Scheduling hearing dates, witnesses for
hearing and further prehearing conferences;

(b) Disposing of pending motions;

(c) Formulating and simplifying issues;

(d) Discussing settlement of any or all of the
issues;

(e) Avoiding submission of unnecessary or
cumulative exhibits or other evidence;

(f) Stipulating to facts;

(g) Discussing the need for any special
hearing procedures; and

(h) Discussing any other matters that may
assist in the disposition of the matter.

(2) At the discretion of the Board or Board
Agent, the prehearing conference may be held
by telephone or in person and may be recorded.

(3) Each party shall provide a witness list to
the other parties and the Board Agent. Each
party shall also provide an exhibit list and
exhibits to any other party. These documents
must be received no later than seven days before
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the scheduled hearing, unless the Board Agent
directs otherwise.

(4) A party that fails to comply with
prehearing requirements set forth in the rule or
ordered by the Board or Board Agent shall be
denied the right to offer such evidence or make
argument regarding such matter at the hearing
unless good cause is shown.

(5) The Board or Board Agent may rule
before hearing on one or more of the claims or
defenses, or a portion of any claim or defense,
asserted in a complaint or answer. The Board or
Board Agent may defer issuing a proposed order
on any such prehearing ruling until after a
hearing is held and a Recommended Order is

issued on remaining claims or defenses.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14

ERB 2-1993, f. & cert. ef. 12-15-93

115-010-0070
Conduct of Hearings

(1)(a) The Board or Board Agent will open
the hearing with a brief introduction of parties
and issues.

(b) Parties shall enter appearances at the
beginning of the hearing.

(c) Parties may make opening statements.

(d) Parties may present evidence in support
of their respective positions. Parties shall be
allowed to cross-examine witnesses and object
to offered evidence.

(e) A party may make oral or written closing
argument.

(2) Conference During Hearing. In any
proceeding, the Board or Board Agent may call
a conference. The results of such conference
shall be stated on the record.

(3) Stipulation. A stipulation is an
agreement. The parties in any proceeding or
investigation may agree on any fact. Stipulations
must be approved by the Board or Board Agent
and will be included in the record of the
proceeding or investigation. A stipulation will
be binding on the parties. Stipulations may be
regarded and used as evidence at hearing.

(4) Continuances. The Board or Board
Agent may continue a hearing. The date of a
continued hearing may be fixed at the time of
the initial hearing or by later written notice to
the parties.

(5) Burden of Proof:

(a) Representation, clarification and unit
redesignation hearings are investigatory and
there is no burden of proof on any party.
Nevertheless, in disputes concerning whether
employees are "public employees," there must
be sufficient evidence establishing that a
statutory exclusion applies. The Board or Board
Agent shall determine the order of presentation
of evidence and may examine witnesses, require
the production of documents and call witnesses
not called by the parties.

(b) Unfair labor practice complaint hearings
are adversarial. The complainant has the burden
of proof and the burden of going forward with
the evidence. The respondent has the burden of
proving affirmative defenses, if any.

(c) In a hearing on an appeal from a
disciplinary action under ORS 240.555 or ORS
240.570(3), the respondent shall have the
burden of proof and the burden of going forward
with the evidence. The appellant shall have the
burden of proving affirmative defenses. In all
other ORS ch 240 cases, the appellant shall have
the burden of proof and the burden of going
forward with the evidence, and the respondent
shall have the burden of proving affirmative
defenses.

(6) Exhibits:

(a) A party intending to offer exhibits shall,
where practicable, have them marked for
identification and presented to any opposing
party and the Board or Board Agent in a
prehearing conference with the Board or Board
Agent before the opening of any hearing.

(b) A party offering an exhibit shall provide
two copies to the Board or Board Agent and a
copy to any opposing party before seeking its
admission into evidence. A failure to comply
with this subparagraph shall result in the exhibit
not being admitted, unless good cause is shown.

(c) A party seeking to offer an object other
than a document shall provide a photograph of
that object, which will be received in lieu of the
object. A copy of the photograph must be
provided to any other party.

(d) A party relying on voluminous or bulky
documents shall provide the Board or Board
Agent and any other party with written excerpts
of matters therein that are being relied on.

(e) A party wishing to submit a transcript of
an audio recording as an exhibit must also
submit a notarized statement from the
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transcriptionist that the document is a verbatim
transcript of the audio recording. A copy of the
audio recording and transcript must be provided
to the opposing party no less than 14 days
before the first day of hearing.

(7) If a party chooses to have a certified
transcript of the hearing prepared, the Board
will be provided, at no charge, with a certified

copy of such transcript.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14

ERB 2-1998, f. & cert. ef. 1-26-98

ERB 1-1991, f. 11-21-91, cert. ef. 12-1-91

ERB 1-1988, f. & cert. 4-25-88

ERB 4-1985, f. 10-29-85, ef. 10-31-85

ERB 4-1980, f. 8-15-80, ef. 8-18-80

ERB 1-1980, f. & ef. 1-9-80

115-010-0075
Conduct at Hearing

All parties to hearings, their counsel, and
spectators shall conduct themselves in a
respectful manner. Failure to comply with the
Board Agent's effort to retain order is grounds

for removal from the hearing.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-010-0077
Briefs

(1) Following the hearing or the submission
of stipulated facts, the Board Agent or Board
shall consult with the parties and set a date for
the submission of post-hearing briefs.

(2) Briefs must contain a summary of
pertinent facts and must contain a discussion of
all issues the party seeks to have considered.
Failure to address disputed claims or defenses
during the hearing or brief may be considered a
withdrawal and thus such claims or defenses
may be disregarded by the Board Agent or
Board.

(3) Briefs shall be in conformance with the
following format:

(a) Briefs must be captioned with the Board
case title and number.

(b) Briefs shall not exceed 30 pages,
exclusive of cover pages, tables of contents,
tables of authorities, indexes, and certificates of

service. The Board Agent or Board has
discretion to permit the parties to files pages in
excess of 30 pages. Any brief submitted in
excess of its permitted length or otherwise in
non-conformance may result in all additional
pages over the allowed amount being struck
from the record and given no consideration.

(c) Briefs should be double-spaced, in 12-
point Times New Roman or similarly readable
font, with one-inch margins on the top, bottom,
left, and right. Block quotes may be single-
spaced with off-set margins. Footnotes may be
in 11-point Times New Roman or similarly
readable font and single-spaced.

(4) Reply briefs will not be accepted, unless
expressly permitted by the Board or Board
Agent.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14

ERB 2-1998, f. & cert. ef. 1-26-98

ERB 4-1985, f. 10-29-85, ef. 10-31-85

ERB 4-1980, f. 8-15-80, ef. 8-18-80

115-010-0080
Board Employees as Witnesses

A Board employee may not be called and
may not appear as a witness in a case before the

Board, without approval of the Board.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-010-0085
Recommended Order

Unless a majority of the Board hears the
case or considers the entire record, the Board
Agent shall issue a Recommended Order and

serve a copy on each party.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 4-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80
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115-010-0090
Objections to Board Agent’s Recommended
Order

(1) The parties shall have 14 days from the
date of service of a Recommended Order to file
specific written objections with the Board. Upon
good cause shown, the Board may extend the
time for filing objections.

(2) If one party has filed objections as set
forth in subsection (1), but the other party has
not, the party that has not objected may file
cross-objections within 7 days of the service of
the objections.

(3) If a party fails to comply with
subsections (1) and (2) of this rule, then any
objections or cross-objections shall be deemed
invalid and disregarded by the Board in making
a final determination in the case.

(4) If no objections are timely filed, then the
Board shall adopt the Recommended Order as
the Final Order.

(5) Where the Board adopts a
Recommended Order under section (4) of this
rule, that Final Order is precedential unless the
Board determines to make some or all of that

Final Order non precedential.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-010-0095
Board Review

(1) If timely objections are filed, parties will
be given an opportunity to present oral argument
to the Board. If a party desires to submit written
argument in lieu of oral argument, it must be
filed with the Board at least five days before the
date set for argument. The written argument
shall be typewritten, double-spaced on letter-
sized paper, and no more than 30 pages, unless
the Board approves a greater page limit.

(2) When oral argument is provided, a party
may submit a written memorandum in aid of
oral argument. Any such written memorandum
must be filed with the Board at least five days
before the date set for oral argument. Any
memorandum shall be typewritten, double-
spaced on letter sized paper, and no more than
25 pages, unless the Board approves a greater
page limit. The Board may strike any
memorandum in aid of oral argument that does

not comply with these rules.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-010-0100
Petitions for Reconsideration or Rehearing

(1) A party has 14 days from the date of
service of a Board order to petition for
reconsideration or rehearing. Any petition for
reconsideration or rehearing must specifically
state the ground(s) for the petition.

(2) Petition for Rehearing.

(a) A petition for rehearing asks the Board to
return the matter to the ALJ for the purpose of
submitting additional evidence.

(b) A petition for rehearing shall be granted
only if the petitioner establishes that the
petitioner would be unduly prejudiced if the
petition was denied. If the basis for the petition
is based on previously unavailable evidence, the
petitioner must establish that the evidence could
not reasonably have been discovered and
produced at the hearing.

(3) Petition for Reconsideration.

(a) A petition for reconsideration asks the
Board to reconsider a ruling, finding of fact, or
conclusion of law in a Final Order.

(b) In a case where a Final Order is issued
without a Recommended Order, the Board shall
generally grant a party’s request for
reconsideration and grant oral argument.

(c) In a case where a Final Order is issued
following a Recommended Order, a petition for
reconsideration should be limited to:

(A) A claim of factual error;

(B) A claim that there has been a change in
the statutes or case law since the issuance of the
Final Order that affects the case; or

(C) A claim that the Board erred in
construing or applying the law. A claim
addressing legal and factual issues already
argued and addressed in the Final Order is

disfavored.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-1998, f. & cert. ef. 1-26-98

ERB 1-1980, f. & ef. 1-9-80
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115-010-0103
Amicus Curiae

(1) The Board will accept amicus curiae
briefs that are received by the Board (and served
on all parties) within 21 days after objections to
the Recommended Order are filed with the
Board, or, when an appellate court has
remanded the matter to the Board, within 14
days of the appellate judgment. The Board may
extend the filing date at its discretion.

(2) An amicus brief must be typewritten
with double spacing on letter-sized paper and no
more than 20 pages.

(3) Amicus curiae shall not be allowed to
orally argue the case, unless authorized by the
Board.

(4) The Board, at its discretion, may invite
the filing of amicus curiae briefs. In such
circumstances, the Board will set a briefing

schedule.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

115-010-0110
Ex Parte Communications

(1) An ex parte communication is an oral or
written communication to a Board member or
Board Agent concerning a fact at issue in any
matter before the Board or Board Agent that is
not made in the presence of all parties.

(2) If a Board member or Board Agent
receives an ex parte communication during the
pendency of a matter, the Board member or
Board Agent shall:

(a) Give all parties notice of the substance of
the communication, if oral, or a copy of the
communication, if written; and

(b) Provide any party that did not make the
ex parte communication with an opportunity to
respond to the ex parte communication.

(3) The mere noting of such ex parte
communications in the record will not be
considered evidence of the facts in dispute
unless otherwise agreed by all parties to the
case. The Board or Board Agent shall rely only
on the admissible evidence of record in
determining the merits of any disputed issue in a
case.

(4) This rule shall not apply to mediation
communications. This rule shall also not apply
to matters presented or obtained during

preliminary investigation of the petition,
complaint, objections, or challenge, made by
Board Agents before the service of the notice of
hearing in a case, and shall not apply to requests

for subpoenas.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 1-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 4-1980, f. 8-15-80, ef. 8-18-80

DIVISION 20 - EXISTING LOCAL
CHARTERS AND ORDINANCES

115-020-0000
Method of Review

(1) A determination under ORS 243.772 of
whether local charters and ordinances conflict
with the rights and duties established in ORS
243.650 through 243.782 will be made by the
Board only after reviewing and hearing
comments on such charters and ordinances at a
public meeting. At least ten days public notice
of such a meeting shall be given, setting forth
the date, time and place of the meeting and the
purpose for which it is called.

(2) Anyone may petition the Board for a
determination under section (1) of this rule. The
petition shall state the name of the local
government, the full text of the provision in the
local charter or ordinance, and the date that the
charter or ordinance was adopted. Upon receipt
of such a valid petition, the Board shall conduct
a public meeting in accordance with section (1)

of this rule.

Statutory/Other Authority: 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 183.341, 240 & 243
History:

ERB 3-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

DIVISION 25 - PUBLIC EMPLOYEE
REPRESENTATION

115-025-0000
Representation

(1) The purpose of these rules is to provide a
uniform process for a public employee, group of
public employees, labor organization, or public
employer to determine whether the public
employees of a public employer will be
represented by a labor organization for
collective bargaining under the Oregon Public
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Employee Collective Bargaining Act. The rules
in this Division apply to the process for
obtaining representation, seeking changes in
which labor organization serves as the exclusive
representative for employees, clarifying or
making changes to who is included in a
represented group of employees, or for
eliminating representation.

(2) The General/Policy and Definitions
provided in Division 10 apply to all proceedings
under these rules. However, because these rules
use certain technical terms applied by the Board
when it is called upon to make decisions about
representation and unit clarification cases, some
additional definitions that relate only to these
representation rules are included below in OAR

115-025-0005.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08
ERB 1-2000, f. & cert. ef. 12-1-00

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 6-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82

ERB 1-1981(Temp), f. 8-6-81, ef. 8-10-81

ERB 1-1980, f. & ef. 1-9-80

115-025-0005
Definitions

When these terms are used by the Board in
representation matters, they are defined as
follows:

(1) Bargaining unit. A specific group of
public employees who are, or seek to be,
represented for collective bargaining by a labor
organization. A bargaining unit can include all
employees of an employer or only a portion of
the employees.

(2) Card check. A process conducted by the
Board to determine whether employees wish to
be represented for collective bargaining, where
the Board determines whether a sufficient
number of employees have signed a document
(often referred to as an “authorization card”)
that demonstrates their desire to engage in
collective bargaining and designates a labor
organization as their exclusive representative.
The card check process is described in OAR
115-025-0030 and can be used instead of the
election process to establish a new bargaining
unit (also referred to as “certification by card
check”) or to add unrepresented employees to an

existing bargaining unit (also referred to as “unit
clarification by card check™).

(3) Certification. A declaration by the Board
of the results of a representation election, card
check petition, or other petitions filed under this
Division.

(4) Decertification. Elimination of collective
bargaining representation for a bargaining unit.

(5) Election Instead of Card Check. A
formal representation election requested in
response to a card check petition. This process is
an alternative to the card check process and is
held when thirty percent (30%) or more of the
employees sign and submit the required
showing of interest in support of the election.
This process is described in OAR 115-025-
0061.

(6) Exclusive Representative. Commonly
referred to as a bargaining representative, the
exclusive representative is the labor
organization that represents a bargaining unit.

(7) Open Period. The time period during
which certain representation or unit clarification
petitions may be filed.

(8) Petition. The form filed with the Board
to begin the process to obtain, change, clarify, or
eliminate collective bargaining representation.

(9) Petitioner. As defined in OAR 115-010-
0010(17), a petitioner is a party who files a
petition with the Board. In this particular
context, a petitioner is a public employee, group
of employees, a labor organization, or public
employer asking the Board to resolve issues
related to collective bargaining representation.

(10) Representation Election. A secret ballot
election conducted by the Board to determine
whether employees wish to be represented for
collective bargaining or which labor
organization will serve as their exclusive
representative.

(11) Showing of Interest. For some types of
petitions under these rules, the Board may not
process the petition unless the party submits
evidence demonstrating that enough employees
support the action being proposed. This
evidence is referred to as a showing of interest.
The amount and type of showing of interest
required is determined by the purpose of the
petition. The specific requirements for a
showing of interest are described in OAR 115-
025-0021.

(12) Unit Clarification. The process to
change or clarify the composition of an existing
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bargaining unit, or to change the labor
organization that serves as the exclusive

representative of a bargaining unit.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-2014, f. 8-25-14, cert. ef. 9-10-14

ERB 1-2014(Temp), f. & cert. ef. 3-14-14 thru 9-10-14
ERB 4-1998, f. & cert. ef. 1-26-98

ERB 4-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 2-1995(Temp), f. 7-17-95, cert. ef. 8-1-95

ERB 1-1990, f. 7-19-90, cert. ef. 8-1-90

ERB 1-1988, f. & cert. ef. 4-25-88

ERB 6-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82

ERB 1-1980, f. & ef. 1-9-80

115-025-0010
General Requirements for Filing Representation
Petitions

All representation-related petitions must be
filed in writing with the Board on a form
approved by the Board. The Board or Board
Agent will send a copy of the petition to the
parties named in the petition. The Petitioner
must check the box that describes the purpose of
the petition and provide the information
requested in the form. The Petitioner must sign

and date the form.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-2014, f. 8-25-14, cert. ef. 9-10-14

ERB 1-2014(Temp), f. & cert. ef. 3-14-14 thru 9-10-14
ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08
ERB 1-2000, f. & cert. ef. 12-1-00

ERB 6-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-025-0015
When Representation-Related Petitions Can Be
Filed

A representation-related petition under these
rules may be filed at any time unless one of the
following limitations, or “bars,” applies:

(1) Certification Bar. When employees have
already chosen representation and a bargaining
representative has been certified within the
preceding twelve (12) months, the Board will
not accept petitions to change or decertify
representation. This bar applies unless:

(a) The certified labor organization has
dissolved or has become defunct;

(b) A schism has developed in the certified

labor organization so that it cannot effectively
represent bargaining unit members;

(c) The size of the bargaining unit has
fluctuated radically within a short period of
time; or

(d) Other changed circumstances warrant
waiver of the certification bar.

(2) Contract Bar. No representation election
involving employees covered by a written
collective bargaining agreement with a term of
up to three years’ duration shall be held during
that agreement’s term.

(a) When a collective bargaining agreement
covering the employees is in effect, the Board
will not normally accept petitions to change or
decertify representation except during the
following “open periods™:

(A) For a collective bargaining agreement
with a term of up to three years, a petition may
be filed during a period not more than ninety
(90) days and not less than sixty (60) days
before the contract’s expiration date.

(B) For a collective bargaining agreement
with a term of more than three years, a petition
may be filed during a period not more than
ninety (90) days and not less than sixty (60)
days before the end of the first three years of the
contract or any time after three years from the
effective date of the contract. However, if a new
contract is executed after the third year of the
contract and before the filing of a petition, the
new contract will serve as the basis for a
contract bar.

(b) A contract renewed either by execution
of a successor agreement or by automatic
renewal has the same effect as a new contract.
However, the short-term extension of an
existing contract to afford the parties time to
negotiate a new contract will not serve as a basis
for the contract bar.

(c) The contract bar does not apply if:

(A) the agreement is no longer a stabilizing
influence; and

(B) an election should be held to restore
stability to the representation of employees in
the unit.

(3) Election Bar. The Board will not conduct
a representation election or process a card check
petition if a valid election was conducted for the
bargaining unit or a subdivision of the unit in
the 12-month period preceding the date of the
petition. In mail ballot elections, the date of the
election shall be the deadline for return of
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ballots to the Board. In on-site elections, the
date of the election shall be the last day that the
polls are open. In mixed on-site and mail ballot
elections, the date of the election will be the

latest of the foregoing dates.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08
ERB 1-2000, f. & cert. ef. 12-1-00

ERB 1-19838, f. & cert. ef. 4-25-88

ERB 6-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-025-0020
Appropriate Unit

(1) Petitions to create a new bargaining unit
or to change an existing unit must include a
description of the proposed unit. The proposed
unit must be an appropriate unit for collective
bargaining. The proposed unit does not need to
be the most appropriate unit.

(2) Subject to ORS 243.650(1), 243.650(19)
and 243.682(1)(a), a bargaining unit may consist
of all of the employees of the employer, or any
department, division, section or area, or any part
or combination thereof, if found to be
appropriate by the Board.

(3) When considering whether a proposed
bargaining unit is appropriate, among the things
the Board considers are community of interest
(e.g., similarities of duties, skills and benefits;
interchange or transfer of
employees; promotional ladders; common
supervision; etc.); wages, hours and other
working conditions of the employees involved;
the history of collective bargaining; and the
desires of the employees.

(4) Questions concerning public employee
status will not be decided in proceedings to
determine the appropriate bargaining unit for a
representation matter, unless the representation
matter cannot be certified without the resolution

of such questions.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08
ERB 1-1991, f. 11-21-91, cert. ef. 12-1-91

ERB 6-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-025-0021
Showing of Interest Requirements

(1) Many petitions must be supported by a
valid showing of interest.

(2) A petitioner can fulfill the showing of
interest requirement by submitting authorization
documents (typically cards) signed by eligible
employees. An authorization document must, at
a minimum, contain the following:

(a) The employee's name, typed or legibly
printed;

(b) The employee's signature;

(c) The date of the employee's signature;

(d) A statement that the employee designates
the named labor organization as the employee's
exclusive representative for purposes of
collective bargaining with the employee's
employer (if applicable); and

(e) A statement that the employee
understands how the authorization document
may be used. The statement must be consistent
with the type of petition being filed. Model
language for card check petitions is provided
below, in section (4) of this rule.

(3) An authorization document must be
signed and dated within the 180-day period
before the petition is filed.

(4)(a) The Board has developed the
following model language that may be used for
the showing of interest for a card check petition
(to certify a new bargaining unit or to add
unrepresented employees to an existing unit):

I designate [name of labor organization] as the
exclusive bargaining representative for the purposes
of collective bargaining with [name of employer]. I
understand that my signature may be used to obtain
certification of the above-named labor organization
as the exclusive bargaining representative, without
an election.

[Employee Name]
[Employee Signature] [Date Signed]

(b) The authorization document may use
different language than subsection (4)(a) of this
rule, but the document must include the same
information for the authorization to be valid.

(5)(a) When authorization cards are used for
the showing of interest, the petitioner should
arrange the cards alphabetically by last name.
Authorizations that do not substantially comply
with this rule will not be counted.

(b) The Board will accept electronic copies
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of showings of interest with a petition as
sufficient to initiate the Board's processes, but
petitioners must provide original documents to
the Board within ten (10) days of the filing of
the petition.

(6)(a) The showing of interest submitted
under these rules will not be furnished to any of
the parties except the party that filed the
showing of interest, which may examine cards
or petitions when signatures are deemed invalid.

(b) The showing of interest will be destroyed
when the file is closed unless the party filing the
showing of interest requests that its showing of
interest be returned. The Board will return the
original showing of interest to a petitioner upon

request if the petition is withdrawn.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0025
Petitions to Certify a New Bargaining Unit (by
Card Check or Election)

(1) A representation petition may be filed to
certify a new bargaining unit. The petition may
request that the Board determine whether a
majority of the employees in the proposed
bargaining unit desire representation by the
designated representative by conducting a card
check (see OAR 115-025-0030) or an election
(see OAR 115-025-0031). Public employees or
a labor organization may file a petition for
certification by card check or an election. A
public employer may file a petition to certify an
exclusive representative by election, under the
circumstances set forth in OAR 115-025-
0031(2).

(2) A petition to certify a new bargaining
unit (by card check or election) must not
propose a unit that includes employees who are
in a bargaining unit that is represented by
another labor organization at the time the
petition is filed.

(3) A petition to certify a new bargaining
unit is subject to the “election bar” under Board
rules. See OAR 115-025-0015(3).

(4) Voluntary Recognition. Nothing in the
Board's rules is intended to prevent an employer
from voluntarily recognizing a labor
organization pursuant to ORS 243.666(3). If an
employer agrees to voluntarily recognize a labor
organization as the exclusive representative of a

group of its employees, the labor organization is

not required to file a petition for certification.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2008, f. 3-12-08, cert. ef. 3-17-08

ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08
ERB 1-1991, f. 11-21-91, cert. ef. 12-1-91

ERB 1-1980, f. & ef. 1-9-80

115-025-0030
Petition for Certification of a New Bargaining
Unit by Card Check (Without an Election)

(1) A petition for certification of a
representative without a formal election,
commonly referred to as the card check process,
may be filed when a majority of unrepresented
employees in a proposed bargaining unit wish to
be represented by a labor organization. The
petition may be filed by public employees or a
labor organization. The petition requires a
showing of interest from more than fifty percent
(50%) of employees in the proposed unit. The
showing of interest document must comply with
OAR 115-025-0021(4) (showing of interest
requirements for card check), including by
indicating that the signer understands that the
document may be used to obtain certification
without an election.

(2) If the Board determines that a majority
of employees in an appropriate unit have signed
valid authorization documents designating the
labor organization named in the petition as the
exclusive representative, and that no other labor
organization is currently certified or recognized
as the exclusive representative for any employee
in the proposed bargaining unit, then the Board
will certify the labor organization named in the
petition as the exclusive representative without
an election, unless a timely petition for election

is filed under OAR 115-025-0061.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-2014, f. 8-25-14, cert. ef. 9-10-14

ERB 1-2014(Temp), f. & cert. ef. 3-14-14 thru 9-10-14
ERB 1-2008, f. 3-12-08, cert. ef. 3-17-08

ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08
ERB 1-1991, f. 11-21-91, cert. ef. 12-1-91

ERB 1-1988, f. & cert. ef. 4-25-88

ERB 6-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

Page 14 of 135



115-025-0031
Petition for Certification of a New Bargaining
Unit by Election

(1) Petition by Employees or Labor
Organization for Certification by Election.
Public employees or a labor organization may
file a petition for certification of a new
bargaining unit by an election process. The
petition requires a showing of interest from at
least thirty percent (30%) of employees in the
proposed unit. The showing of interest
document must comply with OAR 115-025-
0021 (showing of interest requirements).

(2) Petition by Public Employer for
Certification by Election.

(a) A public employer may file a petition for
an election to certify a public employee
representative if the employer is presented with
a request from one or more labor organizations
to be recognized (or continue to be recognized)
as the employee representative, and the
employer has a good faith doubt (based on
reasonable objective standards) as to the
continued majority status of the incumbent labor
organization.

(b) The petition must include a brief
statement of the reasons for the employer’s
doubt, including a summary of the facts that the
employer believes support the petition. A simple
assertion of the employer’s doubt is insufficient.

(c) No showing of interest is required.

(d) The petition may be filed whenever the
competing claims are made. Petitions by the
employer are subject to the same bars that apply

to the competing claims.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0035
Petition for an Election to Change Exclusive
Representative

(1) A labor organization may file a petition
for an election to replace the current exclusive
representative of an existing bargaining unit.

(2) The petition requires a showing of
interest from at least thirty percent (30%) of
employees in the existing bargaining unit. The
showing of interest document must comply with
OAR 115-025-0021 (showing of interest
requirements), including by indicating that the
signer desires to be represented by the

petitioning labor organization instead of the
current exclusive representative.

(3) This type of petition is subject to the
“election,” “contract” and/or “certification” bars

under Board rules.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08
ERB 6-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-025-0045
Petition to Decertify Exclusive Representative

(1) Public employees may file a petition for
an election for decertification of an existing
bargaining unit.

(2) The petition requires a showing of
interest from at least thirty percent (30%) of the
employees in the bargaining unit. The showing
of interest document must comply with OAR
115-025-0021 (showing of interest
requirements), including by indicating that the
signer no longer desires to be represented for
purposes of collective bargaining by the
recognized or certified representative.

(3) The election, contract, and certification
bars apply.

(4) The petition may be filed in any open
period.

(5) If employees vote to decertify their
exclusive representative, under the Board’s
election bar rules, no new petition for
representation may be filed for that group of
employees for one year.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-1998, f. & cert. ef. 1-26-98

ERB 1-1991, f. 11-21-91, cert. ef. 12-1-91

ERB 6-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-025-0050
Unit Clarification Petitions

(1) A unit clarification petition may be filed
to determine whether there should be certain
changes to an existing bargaining unit or its
exclusive representative, or to resolve certain
questions about an existing bargaining unit.
Specifically, a unit clarification petition may be
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filed to determine the following types of
questions:

(a) whether certain unrepresented employees
should be added to an existing bargaining unit
(the petitioner can request either a card check or
an election process);

(b) whether certain employees are “public
employees,” “supervisory employees,”
“managerial employees,” or “confidential
employees,” as those terms are defined by the
Public Employee Collective Bargaining Act;

(c) whether certain employees should be
included or excluded from a bargaining unit
based on the contract recognition clause
included in the parties’ collective bargaining
agreement;

(d) whether a certain group of employees
should be transferred from their existing
bargaining unit to a different, currently
represented bargaining unit;

(e) whether an existing bargaining unit
should be redesignated because it includes
certain employee(s) who should not be included
in the bargaining unit based on the statutory
standard for an appropriate bargaining unit;

(f) whether multiple bargaining units
represented by the same bargaining
representative should be merged into a single
bargaining unit;

(g) whether the certification or recognition
of a bargaining representative should be
amended, such as when there is a change in the
labor organization’s affiliation, or a change to
the name of the labor organization or the public
employer; or

(h) whether a current certification should be
revoked.

(2) All unit clarification petitions must be
completed on a form provided by the Board.
Each type of unit clarification has its own filing
requirements (e.g., the rules regarding the
showing of interest, when the petition may be
filed, type of unit, and who may file), as set
forth below.

(3) Unit Clarification Petition to Add
Unrepresented Employees to Existing
Bargaining Unit (by Card Check or Election):

(a) A labor organization may file a unit
clarification petition to add unrepresented
employees to an existing bargaining unit. The
petitioner may request that the Board determine
whether the majority of employees in the
petitioned-for group desire to be added to the

bargaining unit by conducting a card check or
an election.

(b) The petitioned-for group must not
include employees who are represented by
another labor organization at the time the
petition is filed.

(c) If the petitioned-for group includes
employees who occupy positions that existed
and were filled at the time of the most recent
certification or recognition agreement, the
contract bar applies and the petition must be
filed in the open period. The petition also will
be subject to the election and certification bars.

(d) If the employees in the petitioned-for
group occupy positions that were created or
were filled since the most recent certification or
recognition agreement, the petition may be filed
at any time.

(e) If any objections to a petition to add
employees to a bargaining unit are received, the
designated Board Agent may determine the
issues raised by the petition. If the Board Agent
determines that the issue raised is different from
that designated on the form, the Board Agent
will determine whether the petition complies
with the requirements of the appropriate
subsection(s) for adding unrepresented
employees to a bargaining unit.

(4) Adding by Card Check:

(a) A labor organization may file a unit
clarification petition to add a group of
unrepresented employees to an existing unit by
card check. The petition requires a showing of
interest from more than fifty percent (50%) of
the employees in the group to be added to the
existing bargaining unit. The showing of interest
document must comply with OAR 115-025-
0021(4) (showing of interest requirements for
card check), including by indicating that the
signer understands that the document may be
used to obtain certification without an election.

(b) Unrepresented employees will be added
to an existing bargaining unit by card check
under ORS 243.682(2)(a) and this rule, if the
Board finds that:

(A) a majority of employees in the group of
employees seeking to be included in the existing
bargaining unit have signed authorizations
designating the labor organization specified in
the petition; and

(B) no other labor organization is certified or
recognized as the exclusive representative of
any of the employees in the group of
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unrepresented employees seeking to be
included.

(5) Adding by Election:

(a) A labor organization may file a unit
clarification petition to add a group of
unrepresented employees to an existing
bargaining unit by election. The petition
requires a showing of interest from at least thirty
percent (30%) of employees in the group to be
added to the existing bargaining unit. The
showing of interest document must comply with
OAR 115-025-0021 (showing of interest
requirements).

(b) If the Board determines the petition
requirements have been met, the Board will
order an election in which the unrepresented
employees will vote either to be represented
within the existing bargaining unit or for no
representation.

(6) Unit Clarification Petition to Determine
Public Employee Status:

(a) A labor organization or public employer
may file a unit clarification petition to determine
whether an employee is a “public employee”
entitled to representation under the Public
Employee Collective Bargaining Act, or a
“supervisory,” “confidential,” or “managerial”
employee ineligible for representation under the
Public Employee Collective Bargaining Act.

(b) No showing of interest is required for
this type of petition.

(c) The petition may be filed at any time,
except the contract bar applies if the title of a
position sought to be excluded is expressly
included within the unit description in the
certification or recognition agreement.

(d) The Board may determine that an
election is appropriate to further the policies
expressed in ORS 243.662, and order a self-
determination election among the affected
employees described in a petition filed by a
labor organization. For example, a self-
determination election may be ordered when the
affected employees, as a class, were excluded
from voting when the bargaining unit was
certified and subsequently were treated as being
excluded from the unit.

(7) Unit Clarification Petition to Include
Employees in Existing Unit Based on
Certification or Contract Language. A labor
organization or a public employer may file a
unit clarification petition to determine whether
certain employees are or are not included in a

bargaining unit under the express terms of a unit
description in a certification or collective
bargaining agreement. No showing of interest is
required, and the petition may be filed at any
time. However, if a grievance is being processed
that may resolve the issue, the petitioner will be
required to exhaust the grievance in process.

(8) Unit Clarification Petition to Transfer
Represented Employees into a More
Appropriate Bargaining Unit:

(a) A labor organization may file a unit
clarification petition to determine whether a
group of employees currently represented within
(as a fragment of) another bargaining unit more
appropriately belongs in a unit represented by
the labor organization petitioning for
clarification.

(b) The petition requires a showing of
interest from more than fifty percent (50%) of
the employees in the group described in the
petition. The showing of interest document must
comply with OAR 115-025-0021 (showing of
interest requirements), including by indicating
that the signer desires to be included in the
bargaining unit represented by the petitioning
labor organization.

(c) The contract bar applies, based on the
term of the petitioner’s collective bargaining
agreement.

(d) If the Board determines that it would be
appropriate to transfer the employees to the
petitioner’s bargaining unit, the Board will order
a self-determination election among the
employees described in the petition. The
employees will vote either to continue to be
represented within the current bargaining unit or
to transfer and be represented within the
petitioner’s bargaining unit.

(9) Unit Clarification Petition to Redesignate
(Remove Employees from) Existing Bargaining
Unit. A public employer may file a unit
clarification petition to determine if a bargaining
unit should be redesignated because it includes
an employee or employees who should not be
included in the unit according to the criteria in
ORS 243.682(1)(a). No showing of interest is
required. The election, contract and certification
bars apply. If a contract is in effect, a petition
for a redesignation must be filed not less than
one hundred fifty (150) days nor more than one
hundred eighty (180) days before the end of the
contract. If a collective bargaining agreement
with a term of more than three years is in effect,
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a petition for redesignation may also be filed
any time after three years from the effective date
of the contract. However, if a new contract is
negotiated during the fourth year of the contract
and before the filing of a petition for
redesignation, the new contract will serve as a
contract bar. An order redesignating a unit
where a contract exists will be effective upon
expiration of the contract.

(10) Unit Clarification Petition to Merge
Existing Bargaining Units:

(a) A labor organization may file a unit
clarification petition to determine whether to
merge two or more bargaining units represented
by the same labor organization and employed by
the same employer.

(b) The Board will order the clarification if
it determines that the merged unit includes all
employees in the existing units and is an
appropriate unit.

(¢) The petition requires a showing of
interest from more than fifty percent (50%) of
the employees in each unit. The showing of
interest document must comply with OAR 115-
025-0021 (showing of interest requirements),
including by indicating that the signer desires
their bargaining unit to be merged with the other
unit(s).

(d) The election, certification and contract
bars apply. The petition must be filed during the
open period provided for in OAR 115-025-0015,
as that rule applies to the larger (or largest) of
the bargaining units.

(e) When the Board approves a merger of
bargaining units, and the employees in the
smaller unit are covered by a collective
bargaining agreement, the employment
conditions for the employees in the smaller unit
will remain governed by their collective
bargaining agreement until that agreement
expires. Before the expiration of that agreement,
the parties are obligated to begin negotiations
for inclusion of the smaller unit employees
under the larger-unit agreement.

(11) Unit Clarification Petition to Amend or
Modify Existing Certification or Recognition:

(a) A labor organization or public employer
may file a unit clarification petition to amend a
certification or employer recognition. The
petition may be filed at any time so long as there
is no other pending petition that raises a valid
question of representation. Such a petition may
be appropriate to reflect a change in name or

affiliation of the exclusive representative or a
change in name of the employer.

(b) If the petition is filed because of an
affiliation or change in affiliation, the petitioner
will be required to prove that petitioner’s
affiliation procedure was conducted in
accordance with at least minimal due process to
show that no question of representation exists.

(12) Unit Clarification Petition to Revoke
Certification or Recognition:

(a) A labor organization or public employer
may file a unit clarification petition to revoke a
Board certification or employer recognition of
an exclusive representative that disclaims
interest or is defunct. No showing of interest is
required. The petition may be filed at any time
when no collective bargaining agreement is in
effect.

(b) The Board will order revocation only if:

(A) No collective bargaining agreement is in
effect; and

(B) The labor organization disclaims further
interest in representing the bargaining unit or the

labor organization is defunct.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 4-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 2-1995(Temp), f. 7-17-95, cert. ef. 8-1-95

ERB 1-1982, f. & ef. 1-19-82

ERB 3-1981(Temp), f. 10-5-81, ef. 10-9-81

ERB 1-1980, f. & ef. 1-9-80

115-025-0051
Board Processing of Petitions

(1) Showing of Interest Determination.
When a petition is received by the Board, the
Board or Board Agent will determine the
sufficiency of the showing of interest. That
determination is an administrative matter not
subject to attack.

(2) Eligibility of Employees and List of
Eligible Employees:

(a) Eligible Employees. For the purposes of
determining the sufficiency of the showing of
interest, public employees who were employed
on the filing date of the petition are included in
the proposed or affected bargaining unit and are
considered eligible in the processing of the
petition. The Board may also include as eligible
other employees who have a reasonable
expectation of continuing employment,
including but not limited to, seasonal employees
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or employees on layoff.

(b) List of Eligible Employees. Within seven
(7) days after a public employer receives notice
from the Board that a petition has been filed that
requires a showing of interest, the public
employer will submit to the Board and the
petitioner an alphabetical list of eligible
employees in the proposed or affected
bargaining unit, including their names,
addresses and job classifications. The employer
will provide the Board proof that it provided a
copy of the list to the labor organization named
in the petition.

(3) Challenges to the List of Eligible
Employees:

(a) Challenges to the inclusion or exclusion
of a name(s) from the list of eligible employees
must be filed with the Board within seven (7)
days after the employer provides the labor
organization and the Board with a copy of the
list under section (4) of this rule.

(b) The Board Agent will determine whether
a majority of employees on the list supplied by
the employer have signed valid authorizations.
The Board Agent will then determine whether
there is a sufficient number of challenged names
to affect the result.

(A) If the number of challenges is
insufficient to potentially affect the result, then
the challenges will be dismissed.

(B) If the number of challenges is sufficient
to potentially affect the result, the Board Agent
will investigate and, when appropriate, issue a
notice of hearing on the challenges. The hearing
will be conducted under the expedited
procedures set forth in OAR 115-025-0065(2).
The challenging party will bear the burden of
proof.

(4) Authentication. The Board will
determine whether each otherwise valid
authorization document was signed by an
eligible employee.

(5) Amendments to Petitions:

(a) The Board Agent may require
amendments to petitions filed under Division
25. A petition may be dismissed if the petitioner
fails to amend the petition within ten (10) days
of the Board Agent request, unless the petitioner
can establish that it has good cause for failing to
do so.

(b) A petitioner may amend a petition at any
time before it is sent to respondents. Once the
petition is sent, amendments may only be made

with approval of the Board Agent.

(6) Withdrawal of Petition:

(a) A petitioner may withdraw a petition
filed under these Division 25 rules with the
approval of the Board or designated Board
Agent.

(b) If a petition is withdrawn after a
Recommended Order is issued, after a consent
election agreement is executed by the parties, or
after a representation election is requested under
OAR 115-025-0031, the withdrawal will be
granted with prejudice. Prejudice means there
will be limitations against filing the same
petition again. The petitioner may not submit a
new petition for the bargaining unit for a period
of six months from the date the withdrawal was
approved. Any subsequent petition will also be
subject to any applicable bars and open periods.

(7) Dismissal of Petition:

(a) The Board may request that a party
withdraw its petition without prejudice, if the
Board determines after an investigation that:

(A) The petition has not been timely or
properly filed;

(B) No valid question concerning the
representation of employees exists; or

(C) The petition should not be processed for
other reasons.

(b) If the party declines to withdraw the
petition after such a Board request, the Board
may dismiss the petition. Such action may be
taken by the Board at any time before the
closing of the case.

(c) Within fourteen (14) days of the date of
service of a Board dismissal of a petition, a
petitioner may request reconsideration. This
request must contain a complete statement
describing the facts and reasons for the request.
When the Board grants a request for
reconsideration, the Board will normally allow
oral argument. The Board may affirm the
dismissal, or set the dismissal aside and remand

the matter for hearing.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021
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115-025-0060
Notice of Petition

(1) When a petition is received by the Board
under OAR 115-025-0010, a Board Agent will
provide a notice of the petition to the public
employer for posting in the work areas granting
maximum access to employees in the existing or
proposed unit. The public employer shall
distribute the notice electronically when
reasonably appropriate. Copies of the notice will
be sent to the public employer and any known
exclusive representative. The notice will
include:

(a) The name of the petitioning organization
or employer;

(b) A description of the unit involved; and

(c) A statement that parties and interested
persons will have fourteen (14) days from the
date of the notice to file:

(A) Objections to the appropriateness of the
proposed unit;

(B) Objections to the positions to be
included or excluded;

(C) Objections to the petitioner's designation
of the issue(s) in cases filed under OAR 115-
025-0010;

(D) Objections that a labor organization is
currently certified or recognized as the exclusive
representative of one or more employees in the
proposed unit; and

(E) Requests to intervene as provided in
OAR 115-025-0062.

(2) When the notice is for a petition for
certification or unit clarification by card check,
a copy of the notice also will be sent to the
recognized or certified representative of any
existing bargaining unit, if that representative
did not jointly file the petition with the group of
unrepresented employees. In addition to the
information provided in subsection (1), the
notice will include:

(a) A statement that certification for
representation or unit clarification without an
election has been requested;

(b) The name of the labor organization that
seeks certification, and the name of any
recognized or certified representative of the
existing bargaining unit;

(c) A description of the proposed bargaining
unit, or, in the case of a unit clarification
petition, a description of the existing bargaining
unit and the unrepresented group of employees

to be added to that existing unit; and

(d) A statement that a request for an election
pursuant to ORS 243.682(3) must be filed
within fourteen (14) days from the date of the

notice.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2010, f. 9-23-10, cert. ef. 10-1-10

ERB 1-2010(Temp), f. & cert. ef. 4-13-10 thru 10-10-10
ERB 4-1998, f. & cert. ef. 1-26-98

ERB 3-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 1-1991, f. 11-21-91, cert. ef. 12-1-91

ERB 6-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-025-0061
Request for Election Instead of Card Check

(1) After a card check petition (to certify a
new bargaining unit or to add employees to an
existing bargaining unit) has been filed, an
employee or group of employees in the
petitioned-for group may file a request for the
Board to conduct an election instead of a card
check.

(2) The request for an election instead of
card check requires a showing of interest of at
least thirty percent (30%) of the employees in
the proposed new bargaining unit, or at least
thirty percent (30%) of the unrepresented
employees in the proposed group to be added to
an existing bargaining unit. The showing of
interest must comply with the requirements of
OAR 115-025-0021. Specifically, the showing
of interest must contain the employee’s name,
typed or printed legibly; the employee’s
signature; the date of the employee’s signature;
and a statement indicating that the employee
requests an election on whether the Board
should certify the named labor organization as
the exclusive bargaining representative for the
employees of the employer, or in the case of a
unit clarification petition, that the employee
requests an election on whether the group of
unrepresented employees should be added to the
existing bargaining unit.

(3) When determining the sufficiency of the
showing of interest for an election request, the
Board will use the same list of eligible
employees that it used to check the showing of
interest for the underlying petition.

(4) The request for an election must be filed
within fourteen (14) days from the date of the
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notice posted under OAR 115-025-0060.

(5) If the Board determines that the
requirements for a request for an election
instead of card check have been met, the Board
will conduct an election, according to the rules
set forth in OAR 115-025-0066 through 115-
025-0076.

(a) The election shall be completed within
forty-five (45) days from the date that a valid
request for an election was filed.

(b) All employees in the bargaining unit
designated in the petition for certification
without an election or all employees designated
to be added to the existing bargaining unit in the
petition for unit clarification without an election
shall be eligible to vote. The two choices on the
ballot shall be no representation, or the labor
organization named in the petition for
certification or unit clarification without an

election.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0062
Request to Intervene in an Election

(1) Request to Intervene after the Filing of
an Election Petition by Another Party. A labor
organization may file a request to intervene in
an election petition filed by another party
(including a petition for certification by election,
a petition for unit clarification by election, and a
petition to change or decertify a representative)
if a sufficient number of employees in the
affected bargaining unit wish to be represented
by the intervening labor organization. The
intervening labor organization seeks to be a
choice on the election ballot.

(2) Showing of Interest. The intervention
request must be supported by a showing of
interest of at least ten percent (10%) of
employees in the petitioned-for unit. The
showing of interest document must comply with
OAR 115-025-0021 (showing of interest
requirements), including by indicating that the
signer wishes to be represented by the labor
organization named in the intervention request.

(3) The intervention request must be filed
within fourteen (14) days of the notice of the
initial petition.

(4) A request to intervene may propose a
bargaining unit different from that sought by the

petitioner, but that still includes some of the
employees in the bargaining unit proposed by
the petitioner in the initial petition. In such
cases:

(a) The intervention request must be
supported by a showing of interest of at least
thirty percent (30%) of employees in the
different proposed unit. The employees must
clearly state in their showing of interest that
they wish to be represented by the labor
organization named in the intervention request.

(b) The intervention request must be filed
within fourteen (14) days of the notice of the
initial petition.

(c) If the intervenor’s proposed unit or a
major part of it is currently represented, the
certified or recognized labor organization that is
the exclusive representative will be included as
a party in interest in any hearing on the petition
and will be included on the ballot in any
resulting election, unless it files a disclaimer

pursuant to OAR 115-025-0072(1)(%).
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0063
Objections to a Petition

(1) Objecting to a Petition. An affected
employee or a party, including an intervenor,
may file an objection regarding a petition to
certify an exclusive representative, a petition to
change or decertify an exclusive representative,
or a unit clarification petition (except for a
petition to amend or modify an existing
certification or recognition filed under OAR
115-025-0050(11), or a petition to revoke
certification or recognition filed under OAR
115-025-0050(12)).

(2) Filing of Objections. When a party
objects to a petition submitted under these rules,
it will serve a copy of the objections at the same
time on the petitioner and all known interested
parties, and provide the Board with proof of
service.

(3) Objections must contain a clear and
concise statement of the legal and factual
reasons for the objections. For example, if a
party files objections asserting that a proposed
bargaining unit is not appropriate, the party
must explain why the unit is not appropriate and
provide a summary of the factual basis for those
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assertions. A simple assertion that the unit is not
appropriate is insufficient.

(4) The Board may dismiss without hearing
any objections that do not meet these
requirements. Further, the Board may dismiss
objections without a hearing when, even
assuming that the facts alleged by the objecting
party are true, the asserted basis for the
objections would not be sufficient to sustain the
objection. Before the Board dismisses
objections without a hearing, it shall provide the
objecting party two (2) days to submit additional
information in support of its objections.

(5) Objections that are not dismissed will be
subject to the expedited hearings process under
OAR 115-025-0065(2).

(6) Objections to a petition must be filed
within fourteen (14) days of the date of the
notice posted pursuant to OAR 115-025-0060.

(7) If a hearing is necessary to resolve
objections to a petition, the hearing process may
be expedited as provided for in OAR 115-025-
0065(2). The Board may conduct an election
before resolving objections to the petition. If the
Board does so, the Board may delay counting

the ballots until all objections are resolved.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0065
Hearings Process

(1) Disputes regarding representation issues
will be resolved through one of three possible
procedures, depending on the nature of the
dispute:

(a) Administrative Review by Board. The
Board may resolve certain disputes
administratively without the need for a hearing
where the Board is acting in an administrative
capacity. For example, the Board may dismiss
filings for failure to comply with the Board’s
procedural rules, including but not limited to
requirements relating to the information that
must be submitted in a petition, the adequacy of
any required showing of interest, and timeliness
of petitions or other filings.

(b) Standard Hearing Process. The hearing
process under OAR 115-010-0050 through
OAR 115-010-0110 will apply to cases under
this Division that do not require expedited
resolution.

(c) Expedited Hearing Process. When a
party has filed a petition to create a new
bargaining unit or to add unrepresented
employees to an existing unit, and the Board
must conduct a hearing to resolve a dispute
regarding whether the petitioned-for bargaining
unit is appropriate, the Board shall use the
expedited hearing process set forth below, in
OAR 115-025-0065(2), unless all of the parties
agree to use the standard hearing process. In any
other type of representation matter that requires
a hearing, any party may ask the Board to
expedite all or part of the hearing process by
filing a motion (pursuant to the Board’s rule
regarding motions, OAR 115-010-0045).

(2) In expedited representation matters, the
following rules apply:

(a) When scheduling the hearing and related
deadlines, and when deciding whether a party
has shown that there is good cause for a
continuance, extension, or other delay, the
Board shall consider the statutory mandate to
expedite representation matters, as set forth in
ORS 243.682(2)(b)(E).

(b) The Board order in an expedited
representation matter generally shall be issued
within 120 days of the filing of the petition.

(c) The Board or a Board Agent may require
the parties to produce or exchange information
(including documents and position statements)
to identify or narrow the legal and factual issues
in dispute.

(d) The parties may submit pre-hearing
briefs.

(e) The Board or a Board Agent may
conduct the hearing. Regardless of who
conducts the hearing, the Board generally shall
issue a final order without a recommended
order.

(f) At the conclusion of the hearing, the
parties may submit oral closing argument or
elect to submit post-hearing briefs. If the parties
elect to submit post-hearing briefs, they must
submit the briefs within seven (7) days of the
last day of the hearing. A motion to extend the
deadline for submitting briefs will be granted
only if all parties involved agree, or if the
movant establishes that there is good cause for
the requested extension based on unforeseeable
circumstances.

(g) If the Board issues the final order
without a recommended order, the Board
generally shall grant a party’s request for
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reconsideration and grant oral argument,
consistent with OAR 115-010-0100. However,
in expedited representation matters, the Board
generally shall schedule oral argument on the
request for reconsideration within fourteen (14)
days of the request filing date.

(3) Notice of Hearings, Conduct of
Hearings, and Post-Hearing Procedures. Unless
the context requires otherwise, OAR 115-010-
0050 through OAR 115-010-0110 apply to cases
under this Division.

(4) Evidence at Hearing. As provided in
OAR 115-010-0070(5)(a), representation
hearings are investigatory and there is no burden
of proof on any party. Nevertheless, in disputes
concerning whether employees are "public
employees," there must be sufficient evidence

establishing that a statutory exclusion applies
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-2014, f. 8-25-14, cert. ef. 9-10-14

ERB 1-2014(Temp), f. & cert. ef. 3-14-14 thru 9-10-14
ERB 1-2008, f. 3-12-08, cert. ef. 3-17-08

ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08

115-025-0066
Election Procedures

(1) Setting the Election Process. If the Board
determines that a valid petition for an election
has been filed, the Board will conduct an
election by secret ballot. The Board will confer
with the parties to set the terms of the election
process, such as the date of the election. If the
parties do not enter into a consent election
agreement regarding the election process, the
Board shall conduct a hearing to resolve any
disputes about the election process. The Board
will schedule a hearing to resolve such disputes
as soon as practicable, and provide notice of
hearing as required by OAR 115-010-0040. If
objections to the petition were filed, the Board
may consolidate all of the issues for hearing,
and the hearing rules set forth above, in OAR
115-025-0065, apply.

(2) Consent Election Agreements. The
parties may waive a hearing and enter into a
consent election agreement after fourteen (14)
days from the date that the notice of petition was
posted by the employer. The agreement will
include a description of the unit; the dates, times
and places of the election; and the payroll period

or formula to be used in determining the
employees eligible to vote. The bargaining unit
set out in the consent election agreement will be
deemed an appropriate bargaining unit when the
consent election agreement is approved by the

Board.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0070
Notice of Election; Improper Use of Notice

(1) In cases requiring an election, the Board
will provide a notice of election to the public
employer for posting in the work areas granting
maximum access to employees in the existing or
proposed unit. The Board will require the public
employer to post the notice of election for at
least fourteen (14) days before the election.
Notice shall be posted electronically when
reasonably appropriate. The Board will also
provide copies of the notice to all parties.

(2) The notices will describe the details and
procedures for the election, the unit, the
employee eligibility period, and date(s), hour(s)
and place(s) of the election. Notices also will
contain a sample ballot.

(3) The reproduction of any document
purporting to be a copy of the Board’s official
ballot, which directly or indirectly suggests to
employees that the Board endorses a particular
choice, may constitute grounds for setting aside
an election. A reproduction that is completely
unaltered in form and content and clearly

marked "sample" on its face is permitted.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-2014, f. 8-25-14, cert. ef. 9-10-14

ERB 1-2014(Temp), f. & cert. ef. 3-14-14 thru 9-10-14

ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08

115-025-0071
Voter Eligibility

(1) Voter Eligibility. Public employees
eligible to vote in an election will be those:

(a) employed on the date of the election; and

(b) who were employed on a payroll date
agreed to by the parties or on a date specified by
the Board.

(c) The Board may include as eligible voters
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other employees who have reasonable
expectations of continued employment,
including, but not limited to, seasonal
employees, on-call employees, or employees on
layoff.

(2) List of Eligible Voters. The public
employer will submit an alphabetical list of
eligible voters, their names, addresses, job
classifications, and, if known, personal email
addresses and phone numbers to the Board.
Unless otherwise expressly agreed to by the
parties, the submission will be provided at least
twenty (20) days before the date of the on-site
election or twenty (20) days before the date set
for the Board to mail out ballots in a mail ballot
election. The Board will provide each labor
organization and other appropriate parties with a

copy of the list.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0072
Voting Procedures

(1) Voting:

(a) Voting will be by secret ballot with an
opportunity to vote for any labor organization
on the ballot or for no representation (if that
choice is applicable).

(b) Elections will be conducted by mail
ballot, unless a mail ballot election would not
fulfill the policy statements in ORS 243.656.

(A) In a mail ballot election, the date of the
election will be the date ballots are to be
returned.

(B) A ballot that is not delivered by the
voting deadline is void. Ballots may be
delivered through the U.S. mail, other
commercial delivery service, or in person by
anyone other than a supervisor or manager
employed by the public employer or a
representative employed by the labor
organization.

(C) If any individual believes they are
eligible to vote but they do not receive a mail
ballot, they may contact the Board to request a
provisional ballot. Such provisional ballots may
be challenged or resolved according to this
Board’s rule, OAR 115-025-0051(3).

(c) For on-site elections, the date of the
election is the last day that the polls are open.
For elections that include both on-site voting

and mail ballot voting, the date of the election
will be the latest of the foregoing dates.

(d) For all representation elections the
choice on the ballot receiving the majority of
valid votes cast will be declared the winner. In
an initial election or runoff election where the
ballot has only two choices, and the balloting
results in a tie vote, the Board Agent will certify
that no representative has been chosen.

(e) Elections will be completed within forty-
five (45) days from the date of a petition
requesting an election.

() Disclaimer. A labor organization may
request in writing to have its name removed
from the ballot, disclaiming any representation
interest for the employees in the unit. For an on-
site election, the disclaimer must be filed at least
ten (10) days before the date of the election. For
a mail ballot election the disclaimer must be
filed at least ten (10) days before the date ballots
are mailed. When a disclaimer is allowed by the
Board after a consent election agreement has
been signed, or after the Board has ordered an
election, the Board will not accept or consider a
new representation petition filed by the
disclaiming organization for the same
bargaining unit for a period of six months from
acceptance of the disclaimer.

(2) Observers. Parties to an election may be
represented by observers of their own choosing.
The number and the function of the observers
will be determined by the Board Agent
conducting the election. For on-site election
polling place(s):

(a) Observers for the employer cannot be
supervisors employed by the employer.

(b) Observers for the labor organization(s)

must be eligible voters.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0073
Ballot Count Procedures

(1) Counting of Ballots. The Board Agent
conducting the election will notify the parties of
the date of the ballot count and advise the
parties that they are entitled to be represented at
the count. Upon the conclusion of the ballot
count, the Board Agent will, on that same date,
furnish the parties with a tally of ballots.

(2) Challenged Ballots:
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(a) When there is good cause to question the
eligibility of an individual to cast a ballot, a
party to the election or the Board Agent may
challenge the eligibility of the individual to
participate in the election. Challenges may be
made before or at the ballot counts.

(A) Challenges submitted before the ballot
count must be in writing, supported by a
statement describing the challenge, and
provided to the other parties to the election.

(B) At the ballot count, challenges may be
made orally before any ballots are opened.

(b) Challenged ballots will be impounded
until eligibility is resolved. Successfully
challenged ballots will not be opened and
counted.

(c) The parties may resolve any challenged
ballot(s) at the time of the ballot count.
Challenges will not be resolved by the Board
when the number of challenges will not affect
the outcome of the election.

(d) When the number of challenged ballots
1s sufficient to affect the results of the election,
the Board Agent will conduct an investigation
and, when appropriate, will issue a notice of
hearing.

(A) The dispute will be processed under the
rules described in OAR 115-035-0060(5).

(B) The challenging party will bear the
burden of proof and of going forward in the
hearing.

(C) If the Board Agent exercised a challenge
because the voter's name was not on the list of
eligible voters, the party seeking to have the
vote counted will have the burden of proof of

eligibility and the burden of going forward.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0074
Runoff Election

A runoff election will be conducted in any
representation election where there are more
than two choices on the ballot and no choice
receives a majority of the valid votes cast. The
Board will follow the procedures for conducting
an election. The ballot in a runoff election will
be the two choices that received the largest
number of votes on the original ballot. To be
eligible to vote in the runoff election, an
employee must have been eligible to vote in the

original election and must still be employed on

the date of the runoff election.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0075
Election Objections

(1) A party to an election may object to the
conduct of an election or conduct affecting the
results of an election. An individual voter is not
a party. Conduct of the election means the
manner in which the election was carried out by
the Board and its agent(s). Conduct affecting the
results of the elections means acts and/or
statements by a party that improperly influence
the free choice or fairness of the votes.

(a) Objections must be filed within ten (10)
days after the tally of ballots has been furnished
to all parties. When the tally results in a runoff
election, the deadline applies for objections to
the original election, and for objections in the
runoff election.

(b) Objections must comply with OAR 115-
025-0063.

(c) Objections that are untimely filed will be
dismissed.

(2) When timely objections are filed the
Board Agent will conduct an investigation and
will, when appropriate, issue a notice of hearing.

(a) The dispute will be processed under the
rules described in OAR 115-025-0065.

(b) The objecting party will bear the burden

of proof and of going forward in the hearing.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-2014, f. 8-25-14, cert. ef. 9-10-14

ERB 1-2014(Temp), f. & cert. ef. 3-14-14 thru 9-10-14

ERB 4-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 2-2007(Temp), f. 7-20-07, cert. ef. 7-23-07 thru 1-15-08

115-025-0076
Certification of Representative or Results of
Election

If no objections are filed within ten (10)
days and any challenged ballots are insufficient
in number to affect the results of the election,
the Board will issue to the parties a certification
of the results of the election, including
certification of representative, where

appropriate.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)

Page 25 of 135



Statutes/Other Implemented: ORS 243
History:
ERB 1-2021, adopt filed 01/07/2021, effective 01/07/2021

115-025-0090
Merger of School Districts

(1) Application of Rule. This rule shall
apply when there is a "merger," as defined in
ORS 330.003, of school districts. As used in this
rule, the term "labor organization" includes, in
addition to the definition under ORS
243.650(13), an entity composed of two or more
local affiliates of a state or national labor
organization.

(2) Petition for Certification. A labor
organization may file a petition for certification
as the exclusive representative of a group of
employees of a surviving school district. A
petition shall be filed on a form provided by the
Board and a copy shall be sent by a Board
Agent to parties disclosed in the petition.

(a) Time for Filing. A petition for
certification may be filed only between the date
of final action by the State Board of Education
or by a boundary board to merge the districts
and the date that the merger takes effect.

(b) Contents of Petition. The petition must
include:

(A) A description of the proposed
bargaining unit for which certification is sought;

(B) A statement that the labor organization
currently represents a majority of the employees
who will be included in the proposed bargaining
unit when the merger takes effect. This
statement must be supported by collective
bargaining agreements or certifications of
representative and must include the number of
employees in the proposed bargaining unit and
the number of employees represented by the
labor organization in each current unit;

(C) The name of the superintendent of
schools and the name, address and telephone
number for each district affected by the merger;
and

(D) The dates set forth in subsection (2)(a)
of this rule.

(c) Posting of Notice. The Board shall send a
notice of the filing of a petition for certification
to each affected school district. Each district
shall post copies of the notice in work areas
granting maximum access to affected
employees. The notice shall include a
description of the proposed bargaining unit and

shall state the rights of interested parties under
this Division. The notice shall remain posted for
at least ten (10) regular school days.

(d) Objections by Surviving District. Within
fourteen (14) days of the date the notice is
posted, the surviving school district may file
objections to the petition for certification on the
ground that the proposed unit is not appropriate
or that the district has a good faith doubt that a
majority of the employees in the proposed
bargaining unit will desire certification of the
petitioners as their exclusive representative.

(A) Objections to Unit. If the proposed unit
description on its face describes an appropriate
bargaining unit, objections to the
appropriateness of the unit or to the inclusion or
exclusion of certain employees will not delay
the certification of representative unless the
Board finds that the resolution of the objections
may affect the majority support for the
petitioning labor organization. A hearing will be
held on any valid objections after certification of
representative by this Board.

(B) Good Faith Doubt. An objection based
on a district's good faith doubt concerning the
petitioner's majority support among employees
in the proposed bargaining unit must include a
statement of the objective basis for the
doubt. If the Board finds, based on the objection
and any supporting material, that the district's
doubt is reasonable, the petition for certification
shall be dismissed.

(e) Certification. If no employer objections
are filed or are sufficient to delay certification,
and no petition for an election affecting
employees in the proposed unit is pending, the
Board shall issue a certification of
representative as soon as is practicable, unless
the Board finds the petition to be otherwise
defective.

(3) Petition for Election. A labor
organization claiming to represent at least thirty
percent (30%) of the employees in a proposed
bargaining unit in a surviving district may file a
petition for representation at any time after the
final official action, by the State Board of
Education or a boundary board, necessary to
effect a merger of school districts, unless a
certification of representative for substantially
the same group of employees has been issued by
the Board.

(a) Showing of Interest. A labor
organization's claim to represent thirty percent
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(30%) of the employees must be supported by a
showing of interest, as provided for in OAR
115-010-0010(21) and 115-025-0021, by
collective bargaining agreements or
certifications showing current representation by
the labor organization of at least thirty percent
(30%) of the employees who will be in the
proposed bargaining unit, or by a combination
of a showing of interest and agreements or
certification.

(b) Conduct of Election. After a petition is
filed under section (3) of this rule, procedures
concerning the petition and any subsequent
election will be governed by the other
provisions of OAR Chapter 115, Division 25,
except that a labor organization's petition to
intervene as a candidate under OAR115-025-
0062 may be supported by a ten percent (10%)
showing of interest, by a showing that it
currently represents at least ten percent (10%) of
the employees who will be in the proposed
bargaining unit or by a combination of the two
showings equaling ten percent (10%) support.

(4) Voluntary Recognition. Nothing in this
rule is intended to prevent an employer from
recognizing a labor organization pursuant to

ORS 243.666(3).

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 1-2021, amend filed 01/07/2021, effective 01/07/2021
ERB 13-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 3-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 1-1992, f. & cert. ef. 6-15-92

PIVISION30-PUBHIC EMPLOYEE
DEAUVTHORHAHON-OFFAIR
SHARE-AGREEMIENT

Page 27 of 135



DIVISION 35 - UNFAIR LABOR
PRACTICE COMPLAINTS IN PUBLIC
EMPLOYMENT

115-035-0000
Filing an Unfair Labor Practice Complaint

(1) Who may file. An injured party may file
a complaint, on a form approved by the Board,
alleging that a person(s) has engaged in or is
engaging in an unfair labor practice as defined
in ORS 243.672.

(2) Supporting Data. At the time the
complaint is filed, the complainant may submit
documentary evidence that may be relevant to
the issues raised by the complaint.

(3) Filing fee. A filing fee of $300 must be
paid at the time the complaint is filed. The
complaint is not considered filed until the Board
has received the filing fee. Complaints that are

filed without a filing fee will not be considered.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14

ERB 3-2011, f. 12-28-11, cert. ef. 12-29-11

ERB 1-2011(Temp), f. 6-30-11, cert. ef. 7-1-11 thru 12-28-11
ERB 3-1998, f. & cert. ef. 1-26-98

ERB 4-1995, . 11-30-95, cert. ef. 12-1-95

ERB 2-1995(Temp), f. 7-17-95, cert. ef. 8-1-95

ERB 1-1994, f. 6-23-94, cert. ef. 7-1-94

ERB 1-1980, f. & ef. 1-9-80

115-035-0005
Investigation of Complaint

A Board Agent shall investigate the
complaint to determine if an issue of fact or law
exists that warrants a hearing. Information
submitted by a party as part of the investigatory

process is confidential.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 8-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-035-0010
Amendment of Complaint

(1) At Request of Board Agent. When a
complaint appears to raise an issue of fact or
law, but such complaint is incomplete by reason
of insufficiently detailed allegations or
inadvertent omissions, the Board Agent, with
notice to all parties, may request that the
complainant amend its complaint within ten
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days of the request. Failure of the complainant
to timely amend the complaint without good
cause will subject the complaint to dismissal. If
the complaint, as amended, does not raise an
issue of fact or law that warrants a hearing, it
shall be dismissed.

(2) Upon Request of Complainant.
Complainant may amend the complaint at any
time before service of the complaint. Thereafter,
an amendment to the complaint may be made
only if good cause is shown. If the Board or
Board Agent allows the amendment, respondent
shall be given a reasonable period of time to
amend its answer. Any case severance or
consolidation is governed by OAR 115-010-
0040(6).

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-035-0015
Withdrawal of Complaint

Unless the respondent agrees, a complainant
may not withdraw a complaint after issuance of
a Recommended Order without a showing of

good cause.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 1-1980, f. & ef. 1-9-80

115-035-0020
Dismissal of Complaint

If an investigation reveals that no issue of
fact or law exists that warrants a hearing, the

Board may dismiss the complaint.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1980, f. & ef. 1-9-80

115-035-0030
Service of Notice and Complaint

If a question of fact or law exists that
warrants a hearing, the Board shall serve a
notice of hearing and (if not provided
previously) a copy of the complaint on the

respondent(s).

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1991, f. 11-21-91, cert. ef. 12-1-91
ERB 1-1980, f. & ef. 1-9-80

115-035-0035
Answer to Complaint

(1) Answer. A respondent shall have 14 days
from date of service of the complaint in which
to file an answer. All allegations in the
complaint not denied by the answer, unless the
respondent states in the answer that it is without
knowledge, shall be deemed to be admitted to be
true and shall be so found by the Board, unless
good cause to the contrary is shown.
Complainant shall be required to establish a
prima facie case. The answer will be deemed
sufficient if it generally denies all allegations of
the complaint. Respondent’s answer shall
specifically admit any undisputed allegations
and shall set forth any affirmative defenses.

(2) Supporting Data. At the time that the
answer is filed, the respondent shall either
submit a written statement setting forth its
version of the relevant facts, or include such
information in the body of the answer. This
information shall include individuals involved
(by name or initials), dates and places, together
with any documentary evidence that may be
relevant to the issues raised by the complaint or
by the answer, including available information
in support of any affirmative defenses.

(3) Amendments. A respondent may amend
its answer with the approval of the Board Agent.
If an amendment is allowed, complainant shall
be given a reasonable period of time to amend

its complaint.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14

ERB 3-2011, f. 12-28-11, cert. ef. 12-29-11

ERB 1-2011(Temp), f. 6-30-11, cert. ef. 7-1-11 thru 12-28-11
ERB 3-2007, f. 12-17-07, cert. ef. 12-26-07

ERB 1-2007(Temp), f. 6-29-07, cert. ef. 7-1-07 thru 12-27-07
ERB 1-2000, f. & cert. ef. 12-1-00

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 4-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 2-1995(Temp), f. 7-17-95, cert. ef. 8-1-95

ERB 8-1985, . 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80
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115-035-0040
Notice of Hearings, Conduct of Hearings, and
Post-Hearing Procedures

Unless the context requires otherwise, OAR
115-010-0040 through 115-010-0110 apply to

cases under this Division.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14

ERB 8-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-035-0055
Representation Costs

(1) General:

(a) Pursuant to ORS 243.676(2)(d) and
(3)(b), the Board shall award representation
costs to the prevailing party in unfair labor
practice cases.

(b) “Representation costs” shall be awarded
as follows:

(A) $250 for a case dismissed without a
hearing, providing that the dismissal order
contains a conclusion that the person named in
the complaint has not engaged in or is not
engaging in an unfair labor practice.

(B) $1,000 for a case presented solely on
stipulated facts.

(C) $3,000 for a case that requires one day
of hearing (the hearing need not last a full day).

(D) $5,000 for a case that requires more than
one day of hearing (neither hearing day need
last a full day).

(E) The full amount of reasonable
representation costs if a civil penalty is awarded.

(F) If a non-prevailing party had to rely on
personal financial resources to litigate the
matter, the prevailing party shall be awarded
$500 in representation costs, unless the Board
determines that a lesser award is more
appropriate.

(G) The Board will not award representation
costs if the parties notify the Board that they
have agreed to waive the awarding of those
costs.

(c) A petition for representation costs needs
to be filed only when a party seeks an award of
costs in excess of $5,000 (due to a civil penalty
being awarded).

(d) Prevailing party is the party in whose
favor a Board Order is issued. Where one charge
(or more) in a complaint is upheld while one

charge (or more) in a complaint is dismissed, the
Board shall determine which party is the
“prevailing party” based on the charge or
charges that the Board determines to be the
primary or most significant in the case. If the
Board determines that upheld and dismissed
charges are equally significant, no
representation costs will be awarded.

(e) For purposes of this rule, charges are
“separate” only if:

(A) they are based on clearly distinct and
independent operative facts; i.e., the charges
could have been pleaded and litigated without
material reliance on the allegations of the
other(s), and the separate charges concerned the
enforcement of rights independent of the
other(s); or

(B) they concern two or more scope of
bargaining questions that are dealt with by the
Board in separate conclusions of law.

(2) Representation Costs Order.

(a) The Board will not award representation
costs until the appeal period under ORS 183.482
has run or, if an appeal has been filed, until the
Board receives the appellate judgment.

(b) If the Board orders a civil penalty and a
prevailing party seeks costs in excess of $5,000,
the party must file a petition within 21 days of
the date of the issuance of the Board Order that
awarded a civil penalty. That petition shall
include a statement of the amount of costs
requested, along with a description of the actual
amount of the fees incurred by the petitioner or,
where the petitioner has not charged fees, the
basis for the amount of the costs requested. If a
petition is not timely filed under this subsection,
the Board shall award representation costs based
on the scale set forth in section (1) of this rule.

(c) If a petition for representation costs in
excess of $5,000 is filed, an opposing party shall
have 21 days from the date of service of such
petition to file written objections.

(d) A party objecting to costs based on
excessive time spent must submit a supporting
statement describing the amount of time spent
on the case by the objecting party.

(e) A party objecting to costs based on an
excessive hourly rate must submit a supporting
statement identifying the hourly rate and total

costs incurred by the objecting party.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17
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ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14
ERB 8-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1984, f. & ef. 4-11-84

ERB 2-1983(Temp), f. 9-30-83, ef. 10-15-83
ERB 1-1982, f. & ef. 1-19-82

ERB 4-1980, f. 8-15-80, ef. 8-18-80

115-035-0057
Attorney Fees For Appeals

Pursuant to ORS 243.676(2)(e), the Board
shall designate the amount of and award
attorney fees to the prevailing party on an
appeal of a Board Order, subject to the
following:

(1) Petitions for attorney fees must be filed
with the Board within 21 days of the date of the
appellate judgment. The petition shall include a
statement of the amount of the costs requested,
along with a description of the actual amount of
the fees incurred by the petitioner or, where no
fees were charged, the bases for the amount of
costs requested.

(2) Any objection to the petition shall be
filed within 14 days of the date of service of the
petition. A party objecting to costs based on
excessive time spent must submit a supporting
statement describing the amount of time spent
on the case by the objecting party. A party
objecting to costs based on an excessive hourly
rate must submit a supporting statement
identifying the hourly rate and total costs
incurred by the objecting party.

(3) The prevailing party is the party
designated as such in the appellate judgment
issued by the Court of Appeals or the Supreme
Court following the ultimate appellate decision
regarding a particular case.

(4) An award of attorney fees on appeal
shall not exceed $5,000, unless a civil penalty is
awarded in the Board proceeding and not

reversed by the court.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2014, f. 8-20-14, cert. ef. 9-3-14

ERB 3-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 2-1989, f. 11-28-89, cert. ef. 12-4-89

ERB 1-1989(Temp), f. 6-15-89 & cert. ef. 6-23-89
ERB 8-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1984, f. & ef. 4-11-84

ERB 2-1983(Temp), f. 9-30-83, ef. 10-15-83

115-035-0060

Expedited Procedures for Unfair Labor Practice

Complaints

(1) The Board has the discretion to expedite
a complaint, or any portion of a complaint.

(2) If a party requests that a complaint be
expedited, the complaint shall be filed in
accordance with OAR 115-035-0000 and
accompanied by an affidavit setting forth:

(a) The reason that the complaint should be
expedited;

(b) An estimate of the length of any hearing;

(c) A statement of the complexity of the
issues;

(d) Any specific harm, injury or loss that
would result if the complaint is not expedited;
and

(e) A specific statement of any legal
authority in support of complainant's position.

(3) If the requested expedited complaint
concerns an alleged unfair labor practice during
or arising out of the collective bargaining
procedures set forth in ORS 243.712 or 243.722,
the complaint, in addition to meeting the
requirements of subsection (2) of this section,
shall identify the relevant collective bargaining
stage at which the alleged unfair labor practice
arose out of or was committed.

(4) If the requested expedited complaint
concerns an allegation that respondent has
violated ORS 243.672(1)(e) or (2)(b) by
refusing to bargain over a mandatory subject, or
by unlawfully pursuing a permissive or unlawful
subject of bargaining, the complaint shall be
filed in accordance with OAR 115-035-0000,
and the affidavit identified in subsection (2) of
this section shall also include:

(a) The precise language of the last
bargaining proposal on the subject(s) in dispute;

(b) The date of the proposal; and

(c) Any date that respondent allegedly
refused to bargain over the proposal.

(5) Expedited complaints under this section
shall be processed in accordance with this
Division of the Board’s Rules, except for the
following:

(a) When an expedited complaint raises a
question of fact or law that warrants a hearing,
the complaint shall be served on the respondent
and the notice of hearing shall be served on all
parties. The complaint must be answered within
ten days.

Page 31 of 135



(b) Normally, the Board and not a Board
Agent will hear the matter.

(c) Post-hearing briefs will be permitted
only if ordered by the Board.

(d) If a complaint is withdrawn after the
matter is heard, it shall be with prejudice.

(e) If the Board, and not a Board Agent,
conducts the hearing, no Recommended Order
will be issued; rather, the Board will issue a
final order.

(6) When expedited consideration is granted,
a Board order generally shall be issued within
45 days of the filing of the expedited complaint.

(7) In exercising its discretion to grant a
request to expedite a complaint or a portion of a
complaint, the Board shall consider:

(a) Its schedule;

(b) Its workload;

(c) The complexity of the facts and legal
i1ssues in the case;

(d) The necessity for prompt action and the
possibility of immediate or irreparable injury,
loss or damage to the complainant, if the
complaint is not expedited; and

(e) The relative importance to the parties and
the public of a more rapid decision on the

question presented.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 8-1985, f. 10-29-85, ef. 10-31-85

ERB 3-1980, f. 7-16-80, ef. 8-1-80

ERB 2-1980(Temp), f. 1-31-80, ef. 2-1-80

115-035-0070
Consent Orders

Before the issuance of a final order, the
Board may approve a consent order submitted
by the parties to a contested case in which all
factual, legal and remedial issues have been
settled. The consent order submitted by the
parties must contain a statement of the case and
a recitation of the complete agreement of the
parties. If the parties do not submit an
agreement regarding representation costs, the
Board will award representation costs consistent

with OAR 115-035-0055.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 8-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1984, f. & ef. 4-11-84

ERB 2-1983(Temp), f. 9-30-83, ef. 10-15-83

ERB 1-1983, f. 2-16-83, ef. 2-25-83
ERB 3-1982(Temp), f. & ef. 8-19-82

115-035-0075
Civil Penalty; Fee Reimbursement

Any request for civil penalty under ORS
243.676(4) or for reimbursement of a filing fee
under ORS 243.672(3) must be included in a
party’s complaint or answer. The request must
include a statement as to why a civil penalty or
filing-fee reimbursement is appropriate, with a
clear and concise statement of the facts alleged
in support of the statement. A party may move
to amend its complaint or answer to request a
civil penalty or reimbursement of a filing fee at
any time before the evidentiary hearing

concludes.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 10-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 4-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 2-1995(Temp), f. 7-17-95, cert. ef. 8-1-95

ERB 1-1984, f. & ef. 4-11-84

ERB 2-1983(Temp), f. 9-30-83, ef. 10-15-83

DIVISION 40 - DISPUTE RESOLUTION
IN PUBLIC EMPLOYMENT

115-040-0000
Mediation

(1) Negotiations concerning a new or
reopened collective bargaining agreement.

(a) If the parties have not reached agreement
on the terms of a collective bargaining
agreement after a 150-calendar-day period of
good faith negotiations, either party may notify
the Board and request assignment of a mediator.
The parties may jointly request assignment of a
mediator during the 150-day period. Such
notification and request shall be in writing and
shall contain a statement as to each issue in
dispute and a statement describing when
negotiations commenced. Upon receipt of the
notification and request, the State Conciliator
shall appoint a mediator and notify the parties of
the appointment.

(b) The 150-calendar-day period of
negotiations begins:

(A) When an exclusive representative is
recognized or certified; or

(B) In a successor-agreement negotiation or
a contractual reopener negotiation, when the
parties meet for the first bargaining session and
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each party has received the other party's initial
proposal.

(c) Any time after 15 days of mediation,
either party may declare an impasse. Written
notification of an impasse shall be filed in
writing with the State Conciliator, and a copy of
the notification shall be submitted to the other
party on that same day. The mediator may
declare an impasse at any time during the
mediation process.

(d) Within seven days of a declaration of
impasse, each party shall submit to the mediator
in writing the final offer of the party, including a
cost summary of the offer. Each party’s
proposed contract language shall be titled “Final
Offer.” Each party shall submit a copy of the
final offer and cost summary to the other party
on the same day it is submitted to the mediator.
Upon receipt of the final offers and cost
summaries, the mediator shall make them
public.

(e) A party’s cost summary shall be
completed using a form approved by the Board.
Although a party’s cost summary may include
additional information, it must, at a minimum,
include a fully completed form approved by the
Board.

(2) Mid-contract negotiations (ORS
243.698).

(a) At any time during a 90-day period of
expedited negotiations concerning a proposed
change in employment relations not covered by
a collective bargaining agreement or concerning
the renegotiation of contract terms pursuant to
ORS 243.702, the parties may jointly request
mediation. A written request must be filed with
the State Conciliator and signed by a
representative of each party. Upon receipt of a
joint request, the State Conciliator shall assign a
mediator and notify the parties of the
assignment.

(b) Mediation of a labor dispute subject to
expedited negotiations shall not continue past
the 90-day period. The 90-day period of
expedited negotiations begins:

(A) When the employer notifies the
exclusive representative in writing of anticipated
changes that impose a duty to bargain; or

(B) When a party requests in writing
renegotiation of contract terms pursuant to ORS

243.702.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2000, f. & cert. ef. 12-1-00

ERB 1-1999, f. & cert. ef. 1-28-99

ERB 4-1995, f. 11-30-95, cert. ef. 12-1-95
ERB 2-1995(Temp), f. 7-17-95, cert. ef. 8-1-95
ERB 1-1993, f. 9-30-93, cert. ef. 10-1-93

ERB 1-1980, f. & ef. 1-9-80

115-040-0005
Conciliation Service Fees

(1) When mediation concerns negotiations
over the terms of a collective bargaining
agreement, the Board will charge a fee for
mediation services, subject to ORS 240.610.

(2) When mediation concerns a grievance
arising under a collective bargaining agreement,
a local public employer and an exclusive
representative each will be charged $250 per
session.

(3) When mediation concerns a pending
unfair labor practice complaint, a local public
employer and an exclusive representative each
will be charged $250 per mediation session.

(4) Training: Fees for training under ORS
240.610 shall be $2,500 for two-day training
programs, $1,500 for one-day refresher training,
and $700 for half-day training programs. The
fees for facilitations and related travel time shall
be $60 per hour.

(5) Billing: For mediation services, parties
will be billed when the first mediation session
occurs. For training, parties will be billed when
the training session occurs, with the employer
and exclusive representative sharing equally the

costs unless the parties agree otherwise.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240 & 243

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 3-2011, f. 12-28-11, cert. ef. 12-29-11

ERB 1-2011(Temp), f. 6-30-11, cert. ef. 7-1-11 thru 12-28-11
ERB 3-2007, f. 12-17-07, cert. ef. 12-26-07

ERB 1-2007(Temp), f. 6-29-07, cert. ef. 7-1-07 thru 12-27-07
ERB 5-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 1-1995(Temp), f. 6-26-95, cert. ef. 7-1-95

115-040-0010
Factfinding

Where the parties to a labor dispute jointly
petition the Board to appoint a factfinder within
30 days after the mediator makes public their
final offers, the State Conciliator shall
acknowledge in writing the request, and
factfinding shall occur using the process set

forth in ORS 243.722.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
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Statutes/Other Implemented: ORS 243
History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17
ERB 1-2000, f. & cert. ef. 12-1-00

ERB 4-1995, f. 11-30-95, cert. ef. 12-1-95
ERB 2-1995(Temp), f. 7-17-95, cert. ef. 8-1-95
ERB 2-1993, f. & cert. ef. 12-15-93

ERB 2-1989, f. 11-28-89, cert. ef. 12-4-89
ERB 11-1985, f. 10-29-85, ef. 10-31-85
ERB 1-1982, f. & ef. 1-19-82

ERB 1-1980, f. & ef. 1-9-80

115-040-0015
Binding Interest Arbitration

(1) Applicability of Rule. This rule shall
apply in all cases in which the Board initiates
arbitration of a labor dispute relating to
negotiations over employment relations.

(2) Court-Ordered Arbitration. When
arbitration is ordered by a circuit court pursuant
to ORS 243.726(3)(c), the affected employer or
labor organization, or both jointly, shall notify
the Board of the court order within five days of
the date that the order was issued. Such
notification must be accompanied by a copy of
the court order. The Board will initiate
arbitration within five days of its receipt of the
notification.

(3) Voluntary Arbitration. When an
employer and a labor organization, pursuant to
ORS 243.706(2) or 243.712(2)(e), agree to
submit any or all of the issues in a negotiations
labor dispute to arbitration, either party or both
may request the Board to initiate arbitration.
Such a request must be accompanied by a copy
of the agreement to arbitrate. The Board will
initiate arbitration within five days of its receipt
of the request.

(4) Arbitration Where Strike is Prohibited.
When a negotiations labor dispute exists
between an employer and a labor organization
that represents a bargaining unit that includes
employees prohibited from striking by ORS
243.736 or ORS 243.738, the Board shall
initiate arbitration pursuant to ORS 243.746(2)
or, where applicable, ORS 243.698.

(5) A labor organization that represents a
bargaining unit which it contends includes
strike-prohibited employees must file notice of
such contention with the Board and the
employer at least 180 days before the expiration
of the contract covering such bargaining unit,
unless such notice was previously filed and
there has been no substantial change in the
composition of the unit since that filing, or

within 30 days after the labor organization
demands bargaining for an initial contract. If the
labor organization fails to file such notice and
subsequently requests the Board to initiate
arbitration, the Board shall notify the employer
of the request and the employer shall have ten
days to file objections on the basis that the unit
does not include strike-prohibited employees or
that the unit should be redesignated because it
also includes strike-permitted employees. The
Board shall resolve such objections prior to the
initiation of arbitration.

(6) Selection of Arbitrator:

(a) Arbitrator selection shall be pursuant to
ORS 243.746(1) and (2), as supplemented by
this subsection.

(b) Financial or Personal Interest of
Arbitrator. No person shall serve as an arbitrator
in any arbitration proceeding in which he/she
has any financial or personal interest in the
result of the arbitration, unless the parties, in
writing, waive such disqualification.

(c) Notice of Appointment. Upon selection
of the arbitrator the parties shall notify the
Board and the arbitrator of his/her selection.

(d) Disclosure by Arbitrator. Before
accepting an appointment, the prospective
arbitrator shall disclose to the parties and the
Board any circumstances likely to create a
presumption of bias. If the prospective arbitrator
believes that there is any other potentially
disqualifying information, that information also
shall be disclosed. If either party declines to
waive the presumptive disqualifications, the
vacancy thus created shall be filled in the same
manner as that governing the making of the
original appointment.

(e) Challenges Relating to Bias or
Qualifications of Arbitrator:

(A) A party may challenge a selected or
appointed arbitrator by charging that the
arbitrator is biased or not qualified.

(B) A petition raising such a challenge must
be filed with the Board within 15 days of the
selection or appointment of the arbitrator. The
petition must include a statement of facts on
which the challenge is based. The other party to
the underlying labor dispute will be asked to
respond to the petition.

(C) The Board will hold a hearing on the
petition within 10 days of the date of filing. The
hearing will be conducted according to the
provisions of OAR 115, Division 010 to the
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extent that they are applicable and practicable in
light of the statutory time lines.

(D) The Board will issue a final and binding
decision regarding the arbitrator's neutrality or
qualifications within 10 days of the hearing.

(f) Vacancies. If any arbitrator should
resign, die, withdraw, refuse or be unable to, or
be disqualified to perform the duties of his/her
appointment, the Board shall, upon satisfactory
proof, declare the appointment vacant.
Vacancies shall be filled in the same manner as
that governing the original appointment, and the
matter shall be reheard by the new arbitrator,
unless the parties mutually agree to a different
procedure.

(7) Arbitration Rules and Procedures.

(a) Time and Place of Hearing. The
arbitrator, with the agreement of the parties,
shall fix the time and place for each hearing.
However, in circumstances where final offer
packages are submitted to the mediator, the
arbitration hearing must be at least 30 days after
that submission.

(b) Representation by Counsel. Any party
may be represented by counsel or by other
authorized representative.

(c) Last Best Offers. Last best offers shall be
submitted consistent with ORS 243.746(3) and
(4).

(d) Subpoenas. Subpoenas may be issued by
the arbitrator.

(e) Attendance at Hearings. The arbitration
hearing shall be open to the public unless
otherwise mutually agreed to by the parties.

(f) Adjournments. If all parties agree, the
arbitrator shall adjourn the hearing.
Additionally, the arbitrator may adjourn the
hearing:

(A) on the arbitrator’s own motion; or

(B) at the request of a party, if good cause is
shown.

(g) Oaths. In the discretion of the arbitrator,
all witnesses who testify at the hearing may be
sworn or make an affirmance.

(h) Order of Proceedings. The order of
presentation at the hearing shall be as mutually
agreed between the parties or as determined by
the arbitrator.

(i) Exhibits. Each exhibit introduced by a
party shall be filed with the arbitrator and a copy
shall be provided to the other party. The
arbitrator shall retain exhibits filed by the
parties, unless the parties otherwise agree or the

arbitrator otherwise permits.

(j) Evidence. The parties may offer such
evidence as they desire and shall produce such
additional evidence as the arbitrator may deem
necessary to an understanding and determination
of the dispute. The arbitrator shall be the judge
of the relevancy and materiality of the evidence
offered and conformity to legal rules of
evidence shall not be necessary. All evidence
shall be taken in the presence of all of the
parties except where any of the parties is absent
in default or has waived the right to be present.
Parties shall have the right to cross-examine.

(k) Arbitration in the Absence of a Party.
The arbitrator may proceed in the absence of
any party, who, after due notice, fails to be
present or fails to obtain a continuance or recess.
Findings of fact and order shall not be made
solely on the default of a party. The arbitrator
shall require the other party to submit such
evidence as required for the making of findings
of fact and issuing an order.

(1) Closing of Hearing(s).

(A) The arbitrator shall declare the hearing
closed after the parties have completed
presenting their cases.

(B) If the arbitrator allows the filing of post-
hearing briefs or other documents, the hearing
shall be deemed closed as of the final date set by
the arbitrator for the filing of such briefs or
other documents.

(m) Waiver of Rules. Any party who
proceeds with arbitration after knowledge that
any provision or requirement of these rules has
not been complied with and who fails to state a
written objection, shall be deemed to have
waived the right to object.

(n) Waiver of Oral Hearing. The parties may
provide, by written agreement, for the waiver of
oral hearing.

(o) The parties shall cause to be made a
record of all testimony, by recording or other
method. The arbitrator shall resolve any dispute
over the type of record to be made. The
arbitrator or one of the parties, as agreed by the
parties or directed by the arbitrator, shall
maintain custody of such record, along with all
other evidence produced by the parties, for at
least 180 days after the arbitration decision was
issued. However, when the hearing is recorded
by a court reporter, but the parties agree not to
have the reporter’s notes transcribed, those notes
may remain in the custody of the reporter.

Page 35 of 135



(8) Time of Arbitration Findings and Order.
The arbitration order shall be issued consistent

with ORS 243.746(4), (5) and (6).
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2000, f. & cert. ef. 12-1-00

ERB 4-1995, f. 11-30-95, cert. ef. 12-1-95
ERB 2-1995(Temp), f. 7-17-95, cert. ef. 8-1-95
ERB 2-1989, f. 11-28-89, cert. ef. 12-4-89
ERB 1-1988, f. & cert. ef. 4-25-88

ERB 1-1987(Temp), f. & ef. 11-3-87

ERB 11-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-040-0017
Interest Arbitration Enforcement

Pursuant to ORS 243.752, a party alleging
that another party is refusing or failing to
comply with an interest arbitration award may
seek enforcement of the award by filing an
unfair labor practice complaint with the Board
charging a violation of 243.672(1)(f) or (2)(c).
The Board generally will hold an expedited
hearing on the matter, if requested to do so,
under the procedures provided by OAR 115-

035-0060.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1984, f. & ef. 4-11-84

ERB 2-1983(Temp), f. 9-30-83, ef. 10-15-83

115-040-0018
Notice of Intent to Strike

The exclusive representative shall send
notice of intent to strike to the Board and the
employer by certified mail. The notice shall

state the reasons for the intent to strike including
the unresolved bargaining issues. The Board and

the employer must receive the certified notice
ten days before the first date of the strike.
However, the Board will not declare a strike
unlawful when the exclusive representative has
entrusted the notice to the postal service for
certified mailing at such time that timely

delivery could reasonably be expected, provided

that both the Board and the employer have
actually received written notice of intent to

strike at least ten days before the strike begins.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-1998, f. & cert. ef. 1-26-98

ERB 11-1985, f. 10-29-85, ef. 10-31-85

115-040-0020
Petition to Declare a Strike Unlawful

When it is alleged in good faith by a public
employer that a labor organization representing
a group of its employees has declared or
authorized a strike by such employees and that
such strike is or would be in violation of ORS
243.726 or 243.732, the employer may petition
the Board for a declaration that the strike is or
would be unlawful. The petition shall contain a
detailed statement of the facts on which
petitioner bases its request for a declaration of
an unlawful strike. A copy of the petition shall
be served upon the labor organization that is
alleged to have declared or authorized the
unlawful strike and proof of service shall be
provided to the Board. Upon receipt of such a
petition, the Board shall either dismiss the
petition or set it for a hearing before the Board.
If a hearing is held, it will be conducted like an
unfair labor practice proceeding, and the Board
will expedite processing of the petition to
attempt to issue a decision before the strike
begins. Notice of the hearing shall be by
personal service or certified mail, and shall be
personally served or mailed at least seven days
before the date of the hearing, unless the parties,
with the approval of the Board, otherwise agree.
The Board shall issue its decision within seven

days of the close of the hearing on the petition.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-1998, f. & cert. ef. 1-26-98

ERB 5-1980, f. 10-14-80, ef. 10-17-80

ERB 1-1980, f. & ef. 1-9-80

115-040-0030
Panel of Arbitrators and Factfinders

(1) The State Conciliation Service of the
Employment Relations Board shall maintain a
panel of qualified labor arbitrators and
factfinders for referral, upon request, to the
parties to a labor dispute. Panel members are
expected to conform to the ethical standards and
procedures set forth in the code of professional
responsibility for arbitrators of labor disputes as
approved by the National Academy of
Arbitrators.

(2) Persons seeking to be listed on the panel
must complete and submit an application form.
The form may be obtained from the State
Conciliation Service of the Employment
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Relations Board. Upon receipt of a completed
application, including the application fee in
subsection (4) of this section, the Chair and the
Conciliator will review the completed
application in light of the criteria set forth below
and decide whether to include an applicant on
the panel. Each applicant will be notified in
writing of the decision:

(a) General Criteria. Applicants will be
accepted on the panel if they:

(A) Are experienced in decision-making
roles in the resolution of collective bargaining or
labor relations disputes; or

(B) Have extensive experience in relevant
positions in collective bargaining; or

(C) Have relevant academic experience at
the college or university level; and

(D) Are capable of conducting an orderly
hearing, can analyze testimony and exhibits and
can prepare clear and concise findings and
awards within reasonable time limits, and
appear, based on references, to be acceptable to
the parties.

(b) Proof of Qualification. The qualifications
listed in subsection (2)(a) of this rule, are
preferably demonstrated by the submission of
actual arbitration awards and/or factfinding
reports prepared by the applicant while serving
as an impartial arbitrator or factfinder chosen by
the parties to disputes. Equivalent experience
acquired in training, internship or other
development programs, or experience such as
that acquired as a hearing officer or judge in
labor relations controversies also may be
considered.

(c) Advocacy:

(A) An advocate is a person who or a
member of a firm/business which represents
employers or labor organizations, as an
employee, attorney or consultant, in matters
related to collective bargaining.

(B) No advocate shall be listed on the panel.
A person who becomes an advocate while listed
on the panel must notify the Conciliator
immediately.

(d) Duration of Listing. A member will be
removed from the panel by the Chair and
Conciliator whenever the member:

(A) No longer meets the criteria for
admission;

(B) Has been repeatedly and flagrantly
delinquent in submitting awards;

(C) Has refused to make reasonable and

periodic reports to the State Conciliation
Service, as required;

(D) Has been the subject of complaints by
parties who use the State Conciliation Service
Panel and facilities and cause for removal has
been shown;

(E) Is determined to be unacceptable to the
parties who use the State Conciliation Service
Arbitration and Factfinding Panel; or

(F) Fails to pay the annual fee in subsection
(4) of this section within 30 days of billing;

(3) Procedures for Cancellation or
Suspension of a Listing. The Conciliator, at the
direction of the Board Chair, will review the
reasons alleged for the cancellation or
suspension. Before cancelling or suspending a
listing, a panel member will be provided 30 days
written notice of the proposed action. The notice
will specify the action that is proposed, the
reasons for the action, and the results of any
review conducted by the Conciliator into this
matter. The notice will also provide an
opportunity for the panel member to submit a
response or information to the Board Chair, or a
designated representative, showing why the
listing should not be canceled or suspended. The
Board Chair's decision shall be in writing and
shall be a final decision.

(4) An applicant to the panel of qualified
arbitrators and factfinders shall pay an
application fee in accordance with ORS
662.445. To remain on the panel, a member
shall pay an annual fee in accordance with ORS
662.445.

(5) Nothing contained herein should be
construed to limit the right of parties to select
jointly any arbitrator or arbitration procedure
acceptable to them.

(6)(a) Arbitrators and factfinders selected by
the parties pursuant to State Conciliation
Service procedures shall promptly notify the
Service of their selection.

(b) Arbitrators and factfinders selected
pursuant to State Conciliation Service
procedures shall promptly provide the State
Conciliation Service with copies of decisions or

recommendations.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History: ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 5-2007, f. 12-17-07, cert. ef. 1-1-08

ERB 1-2000, f. & cert. ef. 12-1-00

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 1-1991, f. 11-21-91, cert. ef. 12-1-91

ERB 1-1984, f. & ef. 4-11-84
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115-040-0032
Lists of Arbitrators or Factfinders

(1) When, pursuant to statute (including
ORS 342.934(7) and ORS 342.905(10)), or at
the request of a party, the State Conciliator
submits a list of arbitrators or factfinders to the
parties to a dispute, the names on the list shall
be drawn at random from the panel described in
OAR 115-040-0030. However, the State
Conciliator will attempt to comply with a joint
request of the parties to restrict the list in any of
the following ways:

(a) Only arbitrators who are listed on the
labor arbitration panel of the American
Arbitration Association;

(b) Only arbitrators who are Oregon
residents;

(c¢) Only arbitrators who are Oregon or
Washington residents;

(d) Only arbitrators who charge from the
Oregon border; or

(e) Only arbitrators who have issued at least
two factfinding recommendations under ORS
243.722 or at least one interest arbitration award
under ORS 243.752, if the dispute at issue is to
be resolved through interest arbitration.

(2) Parties may jointly request a second list
of arbitrators or factfinders. A second list will
consist of names drawn at random from the
panel without regard to any restrictions
requested by the parties.

(3) Financial or Personal Interest of
Arbitrator. No person shall serve as an arbitrator
in any arbitration proceeding in which the
arbitrator has any financial or personal interest
in the result of the arbitration, unless the parties,
in writing, waive such disqualification;

(4) Disclosure by Arbitrator. Before
accepting an appointment, the prospective
arbitrator shall disclose any circumstances likely
to create a presumption of bias or which he/she
believes might disqualify him/her as an
impartial arbitrator. Upon receipt of such
information, the Board shall immediately
disclose it to the parties. If either party declines
to waive the presumptive disqualifications, the
vacancy thus created shall be filled in the same
manner as that governing the making of the
original appointment.

(5) Vacancies. If any arbitrator should
resign, die, withdraw, refuse or be unable to, or
be disqualified to perform the duties of his/her

appointment, the Board shall, upon satisfactory
proof, declare the appointment vacant.
Vacancies shall be filled in the same manner as
that governing the original appointment, and the
matter shall be reheard by the new arbitrator,
unless the parties mutually agree to a different

procedure.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2000, f. & cert. ef. 12-1-00

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 2-1989, f. 11-28-89, cert. ef. 12-4-89

115-040-0035
Filing of Arbitrator and Factfinder Decisions

All arbitrators and factfinders listed on the
State Conciliation Panel pursuant to OAR 115-
040-0030 shall provide the State Conciliation
Service with one copy of all written decisions or
recommendations issued concerning a labor
dispute involving public employees, public
employers or labor organizations as defined by

ORS 243.650.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 243

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 11-1985, f. 10-29-85, ef. 10-31-85

115-040-0040

Exemption from Disclosure Under ORS 192.410

to 192.505 and Inadmissibility of Mediation
Communication Pursuant to OEC Rule 408

(1) Except to the extent that rules of this
agency adopted pursuant to Oregon Laws 1997,
chapter 670 make mediation communications
confidential, any mediation communications
that are public records, as defined in ORS
192.410(4), are not confidential unless the
substance of such communication is confidential
under state or federal law. Mediation
communications are exempt from disclosure
under the Public Records Law to the extent
provided in ORS 192.410 to 192.505.

(2) Nothing in this rule affects any
confidentiality created by other law.

(3) To the extent mediation communications
would otherwise be compromise negotiations
under ORS 40.190 (OEC Rule 408), those
mediation communications are not admissible as
provided in ORS 40.190 (OEC Rule 408).

(4) The words and phrases used in this rule
have the same meaning as given to them in
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Oregon Laws 1997, chapter 670, section 11.
Statutory/Other Authority: ORS 243.766(7), 240.086(3) & OL
1997 & Ch. 670

Statutes/Other Implemented: ORS 192.410 - 192.505

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 6-1998, f. & cert. ef. 10-27-98

ERB 5-1998(Temp), f. & cert. ef. 5-1-98 thru 10-27-98

115-040-0041
Applicability of Mediator Disclosure Rules

(1) OAR 115-040-0041 to 115-040-0044
apply only to mediations:

(a) In which the agency is a party or is
mediating a dispute as to which the agency has
regulatory authority; and

(b) That:

(A) Are conducted under OAR 115-040-
0000, ORS 243.712, OAR 115-075-0000 and
ORS 662.425; or

(B) Involve other joint requests for
mediation from labor and management.

(2) OAR 115-040-0041 to 115-040-0044 do
not apply when the agency is acting as the
“mediator” in a matter in which the agency also
is a party as defined in Oregon Laws 1997,
chapter 670, section 7.

(3) Nothing in OAR 115-040-0041 to 115-
040-0044 affects any confidentiality created by
other law.

(4) The words and phrases used in OAR
115-040-0041 to 115-040-0044 have the same
meaning as given to them in Oregon Laws 1997,

chapter 670, sections 7 and 11.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7), OL
1997 & Ch. 670

Statutes/Other Implemented: ORS 192.410 - 192.505

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 6-1998, f. & cert. ef. 10-27-98

ERB 5-1998(Temp), f. & cert. ef. 5-1-98 thru 10-27-98

115-040-0042
Mediator May Not Disclose Mediation
Communications in Subsequent Proceedings

Except as provided in this rule, a mediator
may not disclose or be compelled to disclose
mediation communications in mediations
described in OAR 115-040-0041(1) and, if
disclosed, such communications may not be
introduced into evidence in any subsequent
administrative, judicial or arbitration proceeding
unless all the parties to the mediation and the
mediator agree in writing to the disclosure.

(1) In an action for damages or other relief

between a party to the mediation and a mediator
or mediation program, a mediator may disclose
mediation communications to the extent that
those communications may be necessary to
prosecute or defend the matter. At the request of
a party, the court may seal any part of the record
of the proceeding to prevent further disclosure
of the mediation communications or
agreements.

(2) A mediator may disclose confidential
mediation communication directly related to
child abuse or elder abuse if the mediator is a
person who has a duty to report child abuse
under ORS 419B.010 or elder abuse under
124.050 to 124.095.

(3) A mediator may disclose confidential
mediation communications if the mediator
reasonably believes that disclosing the
communication is necessary to prevent a party
from committing a crime that is likely to result
in death or bodily injury to any person.

(4) A mediator may disclose a mediation
communication if, as a condition of a
professional license, the mediator is compelled
by law or the rule of a court to disclose a
communication related to the conduct of another
licensed professional.

(5) When the only parties to the mediation
are public bodies, mediation communications
and mediation agreements are not confidential
except to the extent those communications or
agreements are exempt from disclosure under
ORS 192.410 to 192.505 and may be disclosed
and introduced into evidence in any subsequent
proceeding.

(6) When the parties to the mediation
include a private party and two or more public
bodies, mediation communications are not
confidential if the laws, rules or policies
governing mediation confidentiality for at least
one of the public bodies provide that mediation
communications in the mediation are not
confidential and may be disclosed and
introduced into evidence in any subsequent
proceeding.

(7) When a person acts as the mediator in
the mediation and also acts as the hearing
officer in a contested case involving some or all
of the same matters, the communications in the
mediation are not confidential and may be
disclosed and introduced into evidence in any
subsequent proceeding.

(8) A mediator may disclose mediation
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communications described in OAR 115-040-
0043 and such communications may be
introduced into evidence in any subsequent
proceeding to the extent provided in that rule.
(9) The terms of any mediation agreement
are not confidential, may be disclosed and may
be introduced as evidence in any subsequent

proceeding.

Statutory/Other Authority: ORS 243.766(7), 240.086(3) & OL
1997 & Ch. 670

Statutes/Other Implemented: ORS 192.410 - 192.505

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 6-1998, f. & cert. ef. 10-27-98

ERB 5-1998(Temp), f. & cert. ef. 5-1-98 thru 10-27-98

115-040-0043
Mediator May Disclose Certain Mediation
Communications

For the purposes of OAR 115-040-0042, a
mediator may disclose the following mediation
communications and such communications may
be introduced into evidence in any subsequent
administrative, judicial or arbitration
proceeding:

(1) A request for mediation;

(2) Communications from the Conciliation
Service establishing the time and place of
mediation;

(3) Notification of declaration of impasse
submitted to the Board,;

(4) Communication from the Conciliation
Service establishing the time for filing final
offers;

(5) Final offers and cost summaries
submitted by the parties to the mediators;

(6) Petitions to initiate factfinding or interest
arbitration submitted to the Board; or

(7) Strike notices submitted to the Board.
Statutory/Other Authority: ORS 243.766(7), 240.086(3) & OL
1997 & Ch. 670
Statutes/Other Implemented: ORS 192.410 - 192.505
History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17
ERB 6-1998, f. & cert. ef. 10-27-98
ERB 5-1998(Temp), f. & cert. ef. 5-1-98 thru 10-27-98

115-040-0044
Notice of Disclosure of Mediation
Communications

(1) When a mediation is of a type described
in OAR 115-040-0041(1), the agency must
provide written notice to all parties to the
mediation and the mediator informing them of
the extent to which mediation communications

may be confidential.

(2) The notice required by this rule must be
in writing and must include:

(a) An explanation of the agency's role in the
mediation, including:

(A) Whether the agency is a party; and

(B) Whether the mediator is an employee,
contractor or agent of the agency.

(b) A statement that:

(A) Mediation communications in
mediations not described in OAR 115-040-
0041(1) are not confidential unless provided
otherwise by rules of this agency adopted
pursuant to Oregon Laws 1997, chapter 670,
section 3, or by other state or federal law; and

(B) The parties to the mediation may agree
in writing to less confidentiality and greater
disclosure of mediation communications.

(c) At least one of the following:

(A) A copy of OAR 115-040-0040 and 115-
040-0041 to 115-040-0044;

(B) A summary of OAR 115-040-0040 and
115-040-0041 to 115-040-0044; or

(C) Citations to the rules affecting the
confidentiality of mediation communications
and a statement indicating where a copy of these
rules can be obtained.

(3) Any notice required by this rule is not

confidential and may be disclosed.

Statutory/Other Authority: ORS 243.766(7), 240.086(3) & OL
1997 & Ch. 670

Statutes/Other Implemented: ORS 192.410 - 192.505

History:

ERB 9-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 6-1998, f. & cert. ef. 10-27-98

ERB 5-1998(Temp), f. & cert. ef. 5-1-98 thru 10-27-98

DIVISION 45 - APPEALS, HEARINGS
AND INVESTIGATIONS IN THE
STATE SERVICE UNDER THE STATE
PERSONNEL RELATIONS LAW

115-045-0000
Definition of Terms

See OAR 115-010-0010.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240

History:

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2000, f. 12-1-00, cert. ef. 7-1-01

ERB 1-1998, f. & cert. ef. 1-26-98

ERB 6-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 1-1982, f. & ef. 1-19-82

ERB 1-1980, f. & ef. 1-9-80
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115-045-0002
Computation of Time

See OAR 115-010-0012.
Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 240.086(3)
History:

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 6-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 1-1980, f. & ef. 1-9-80

115-045-0005
Filing of Appeals

An appeal must be in writing and filed not
later than 30 days after the effective date of the
action being appealed. An appeal shall be
considered filed when it is received by the
Board or postmarked, if mailed postpaid and
properly addressed. Amendments or
supplements to appeals will be accepted only on
a showing of good cause. Failure to timely file

may result in dismissal of the appeal.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240

History:

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2005, f. & cert. ef. 1-24-05

Reverted to ERB 2-2000, f. 12-1-00, cert. ef. 7-1-01
ERB 1-2003(Temp), f. & cert. ef. 8-1-03 thru 1-31-04
ERB 2-2000, f. 12-1-00, cert. ef. 7-1-01

ERB 9-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-045-0010

Regular Employee Appeals from Suspension,
Reduction in Pay, Demotion and Dismissal
Actions

An appeal under ORS 240.560 must contain
a detailed statement specifying:

(1) The action being appealed;

(2) The reasons why appellant believes the
action was not in good faith for cause or was
taken for political, religious or racial reasons, or
because of sex, marital status or age; and

(3) The corrective action being requested.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240
History:

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2005, f. & cert. ef. 1-24-05

Reverted to ERB 1-2002, f. & cert. ef. 5-21-02

ERB 1-2003(Temp), f. & cert. ef. 8-1-03 thru 1-31-04
ERB 1-2002, f. & cert. ef. 5-21-02

ERB 2-2000, f. 12-1-00, cert. ef. 7-1-01

ERB 6-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 9-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82

ERB 1-1980, f. & ef. 1-9-80

115-045-0017
Appeals Concerning Temporary Appointments

(1) A complaint filed under ORS 240.307
that alleges a violation of ORS 240.309
(temporary appointment duration) must be in
writing and must contain a detailed statement
specifying:

(a) The action being appealed;

(b) The reason complainant believes that the
action violates ORS 240.309; and

(c) The corrective action being requested.

(2) The complaint must be filed with the
Board no later than 30 days after the employee
knew or reasonably should have known of the

alleged violation.

Statutory/Other Authority: ORS 240.086(3)
Statutes/Other Implemented: ORS 240.086(1) & 240.309
History:

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 6-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 2-1990, f. 11-8-90, cert. ef. 11-19-90

115-045-0020
Other Appeals from Other Personnel Actions

(1) Pursuant to ORS 240.086, a classified
employee not in a bargaining unit may appeal
any personnel action affecting the person
(including trial service removals) that is alleged
to be arbitrary or contrary to law, rule or policy,
or taken for political reasons.

(2) The appeal must be in writing and must
contain a detailed statement specifying:

(a) The action being appealed;

(b) The reasons why the appellant believes
the action was arbitrary, contrary to law, rule or
policy, or taken for political reasons; and

(c) The corrective action being requested.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240
History:

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2005, f. & cert. ef. 1-24-05

Reverted to ERB 1-2002, f. & cert. ef. 5-21-02

ERB 1-2003(Temp), f. & cert. ef. 8-1-03 thru 1-31-04
ERB 1-2002, f. & cert. ef. 5-21-02

ERB 2-2000, f. 12-1-00, cert. ef. 7-1-01, Renumbered from 115-
045-0015

ERB 1-2001, f. 2-16-01, cert. ef. 7-1-01

ERB 6-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 9-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82

ERB 1-1980, f. & ef. 1-9-80
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115-045-0021

Dismissal Appeals by Management Service
Employees with Immediate Prior Regular
Classified Service

An appeal under ORS 240.570 shall comply
with OAR 115-045-0005 and must contain a
detailed statement specifying:

(1) The action being appealed;

(2) The reason(s) why the employee believes
that the action violated ORS 240.570 (and any
related statute); and

(3) The corrective action being requested.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240
History:

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2005, f. & cert. ef. 1-24-05

Reverted to ERB 2-2000, f.12-1-00, cert. ef. 7-1-01,
Renumbered from 115-045-0010

ERB 1-2003(Temp), f. & cert. ef. 8-1-03 thru 1-31-04
ERB 2-2000, f.12-1-00, cert. ef. 7-1-01, Renumbered from 115-
045-0010

ERB 6-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 9-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82

ERB 1-1980, f. & ef. 1-9-80

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2005, f. & cert. ef. 1-24-05

Reverted to ERB 1-2002, f. & cert. ef. 5-21-02

ERB 1-2003(Temp), f. & cert. ef. 8-1-03 thru 1-31-04
ERB 1-2002, f. & cert. ef. 5-21-02

ERB 2-2000, f. 12-1-00, cert. ef. 7-1-01

ERB 6-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 9-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82

ERB 1-1980, f. & ef. 1-9-80

115-045-0025
Hearings

(1) The Board Agent may investigate and
attempt to resolve the dispute with the parties. If
the case cannot be resolved within a reasonable
time, the Board Agent will schedule a hearing.

(2) Time and Place of Hearings. The time
and place of hearing will be set by the Board
Agent. At least ten days before the hearing, the
Board Agent will serve a notice of the hearing
on the parties. The Board Agent will also
provide the agency head and any other
interested party with a copy of the notice.
Unless the parties agree otherwise, the initial
hearing date will be set within 30 days from the
date that the appeal was filed.

(3) Postponements. When the parties to a
hearing agree to a postponement, they shall
promptly submit a written request for
postponement to the Board Agent, who has the
discretion to grant or deny the request.

Statutory/Other Authority: ORS 240.086(3) & ORS 243.766(7)
Statutes/Other Implemented: ORS 240

History:

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 1-2005, f. & cert. ef. 1-24-05

Reverted to ERB 1-2002, f. & cert. ef. 5-21-02

ERB 1-2003(Temp), f. & cert. ef. 8-1-03 thru 1-31-04
ERB 1-2002, f. & cert. ef. 5-21-02

ERB 2-2000, f. 12-1-00, cert. ef. 7-1-01

ERB 6-1995, f. 11-30-95, cert. ef. 12-1-95

ERB 1-1980, f. & ef. 1-9-80

115-045-0030
Conduct of Hearings

Unless the context requires otherwise, OAR
115-010-0040 through 115-010-0110 apply to

cases under this Division.

Statutory/Other Authority: ORS 240.086(3) & ORS 243.766(7)
Statutes/Other Implemented: ORS 240

History:

ERB 8-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 2-2000, f. 12-1-00, cert. ef. 7-1-01

ERB 9-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80
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DIVISION 50 - REVIEW AND
ENFORCEMENT OF STATE
PERSONNEL RELATIONS
ARBITRATION AWARDS

115-050-0001
Petition for Enforcement

(1) A petition for enforcement of an
arbitration award under ORS 240.086(2):

(a) May be filed only after at least 14 days
have elapsed since the date of the award;

(b) Need not be filed if the other party has
filed timely exceptions to the award under OAR
115-050-0010; and

(c) Must be accompanied by a copy of the
award.

(2) The opposing party shall file its response
to the petition within 14 days of the date that the

petition was filed.

Statutory/Other Authority: 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240

History:

ERB 7-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 10-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82

115-050-0010
Written Exceptions

(1) A written exception to an arbitration
award, pursuant to ORS 240.086(2), must:

(a) be filed with the Board within 14 days of
the date of the award;

(b) specify which paragraph(s) of ORS
240.086(2) is (are) claimed as the basis for the
exception, with a clear and concise statement of
the facts on which the exception is based; and

(c) be accompanied by a copy of the award.

(2) Any response to the exceptions must be
filed within 14 days of the date that the

exceptions are filed.

Statutory/Other Authority: 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240.086(2)
History:

ERB 7-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 10-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82

115-050-0020
Answers to Petitions

Submissions under OAR 115-050-0001 and
OAR 115-050-0010 must comply with all other
relevant rules regarding filings with the Board.
Statutory/Other Authority: ORS 240.086(3) & ORS 243.766(7)

Statutes/Other Implemented: ORS 240
History:

ERB 7-2016, f. 11-9-16, cert. ef. 2-1-17
ERB 10-1985, f. 10-29-85, ef. 10-31-85
ERB 1-1982, f. & ef. 1-19-82

115-050-0030
Hearings on Petitions

(1) If a submission under OAR 115-050-
0001 or OAR 115-050-0010 raises an issue of
fact or law that warrants a hearing, the Board or
Board Agent shall conduct a hearing in
accordance with OAR 115-045-0025 and OAR
115-045-0030 (where applicable).

(2) A party that is excepting to an arbitration
award or asserting that the award should not be
enforced has the burden of proof and the burden

of going forward with the evidence.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 240

History:

ERB 7-2016, f. 11-9-16, cert. ef. 2-1-17

ERB 10-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1982, f. & ef. 1-19-82
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DIVISION 60 - PRIVATE EMPLOYEE
REPRESENTATION

115-060-0000
Representation Petitions

(1) Who may file:

(a) A petition for certification of a private
employee representative may be filed by an
employee, group of employees, or any
individual or labor organization acting in their
behalf, alleging that a substantial number of
employees wish to be represented for collective
bargaining and that the employer declined to
recognize their representative;

(b) Petitions for certification of private
employee representative may be filed by a
private employer alleging that one or more
individuals or labor organizations have
presented to it a request to be recognized or
continue to be recognized as exclusive
representative and that the employer has a good
faith doubt as to the continued majority status of
the incumbent labor organization based on
reasonable objective standards;

(¢) A petition for decertification may be
filed by an employee or group of employees,
alleging that a substantial number of employees
no longer want the certified or recognized
individual or labor organization to represent
them.

(2) Petitions shall be filed in writing with the
Board on a form provided by the Board. The
Board Agent shall serve a copy of the petition

upon the parties disclosed therein.
Statutory/Other Authority: ORS 240 & 243
Statutes/Other Implemented: ORS 663.025
History:

ERB 12-1985, f. 10-29-85, ef. 10-31-85
ERB 1-1980, f. & ef. 1-9-80

115-060-0005
Petitions for Clarification or Amendment of
Bargaining Unit

(1) Petitions for clarification or amendment
of certification may be filed by the recognized
or certified representative or by the private
employer when no question of representation
exists. The petition must be submitted in writing
on a form approved by the Board. The petitioner
shall designate one or more of the following
subsections on the form to indicate the
clarification issue(s) the petitioner intends to
raise. After the filing of objections, if any, the

Board Agent may determine the issue raised by
the petition. If the Board Agent determines that
the issue raised is different than that designated
on the form, the Board Agent shall determine
whether the petition complies with the
requirements of the appropriate subsection(s).

(2) When the issue raised by the clarification
petition is one of employee status under ORS
663.005(3), the petition may be filed at any
time; except that where a position sought to be
excluded is expressly by title included within
the unit description, a petition may be filed only
during the open period provided for in OAR
115-060-0015(4). The Board may order a self-
determination election among the affected
employees as a result of a petition filed by a
labor organization under this subsection of this
rule, if the Board determines that an election
would be appropriate to further the policies
expressed in ORS Chapter 663.

(3) When the issue raised by the clarification
petition is whether certain positions are or are
not included in a bargaining unit under the
express terms of a certification description or
collective bargaining agreement, a petition may
be filed at any time; except that the petitioning
party shall be required to exhaust any grievance
in process that may resolve the issue before such
a petition shall be deemed timely by the Board.

(4) When the issue raised by the clarification
petition is whether certain unrepresented
positions should be added to an existing
bargaining unit, the petition must be supported
by a 30 percent showing of interest among the
unrepresented employees sought to be added to
the existing unit. If the employees sought to be
added to the unit occupy positions that existed
and were filled at the time of the most recent
certification or recognition agreement, the
petition must be filed during the open period
provided for in OAR 115-060-0015(4) and will
be subject to the provisions of 115-060-0015(1)
and (3). If the employees sought to be added to
the unit occupy positions that were created or
were filled after the most recent certification or
recognition agreement, the petition may be filed
at any time and will not be subject to the
provisions of 115-060-0015. If the Board
determines that it would be appropriate to add
the unrepresented positions to the existing
bargaining unit, the Board shall order a self-
determination election in which the
unrepresented employees will vote either to be
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represented within the existing bargaining unit
or for no representation. The election shall be
conducted by a Board Agent in accordance with
the provisions of 115-060-0050 and 115-060-
0055, to the extent such rules are applicable to a
self-determination election. If a majority of the
unrepresented employees who vote cast ballots
in favor of representation, the existing
bargaining unit shall be clarified to include the

positions of the unrepresented employees.
Statutory/Other Authority: ORS 243

Statutes/Other Implemented: ORS 663.020

History:

ERB 2-1998, f. & cert. ef. 1-26-98

ERB 1-1980, f. & ef. 1-9-80

115-060-0010
Contents of Petition

(1) Certification of Private Employee
Representative Filed by an Employee/Group of
Employees/Individual/Labor Organization. A
petition for certification of private employee
representative filed by an employee/group of
employees/individual/labor organization, shall
contain the following:

(a) Name, address, telephone number of the
private employer, as well as the name of a
multi-employer association, if such organization
is involved in the unit requested;

(b) The address(es) of the establishment
involved;

(c) The general nature of the employer’s
business;

(d) A description of the bargaining unit
claimed to be appropriate for the purpose of
exclusive representation by the petitioner. Such
description shall indicate the general
classifications of employees sought to be
included and those sought to be excluded and
the approximate number of employees in the
unit claimed to be appropriate;

(e) Name, address and telephone number of
the recognized or certified exclusive
representative, if any, and the date of prior
certification or recognition and the expiration
date of any applicable contract, if known to the
petitioner;

(f) Names, address(es) and telephone
numbers of any other interested labor
organizations, if known to the petitioner;

(g) Whether a strike or picketing is in
progress at the establishment involved, and, if
so, the approximate number of employees
participating, and the date such strike or

picketing commenced;

(h) A statement as to whether a valid
election has been held within the alleged unit or
at the establishment within the preceding 12
months;

(i) Any other relevant facts;

(j) Name and affiliation, if any, of the
petitioner and its address and telephone number;

(k) The signature of the petitioner’s
representative, including his title and telephone
number;

(1) A petition shall be accompanied by a
showing of interest of not less than 30% of the
employees in the unit alleged to be appropriate.
“Showing of interest” means the evidence of
support a petitioner must show in a bargaining
unit or proposed bargaining unit before its
petition will be acted upon. The showing may be
made by authorization cards or petitions which
must include a statement of a desire by affected
employees to be represented by the petitioner
for the purposes of collective bargaining and
which must be signed and dated by employees
in the unit during the 90 days preceding the
filing of the petition; by dues records or payroll
deduction records showing the employees to be
current members of a petitioning organization;
or, by an existing or the most recently expired
bargaining agreement in the unit, to which the
petitioning organization was a party;

(m) If a petition was filed with the National
Labor Relations Board, state what action, if any,
was taken.

(2) Certification of Private Employee
Representative Filed by Private Employer.

(a) A petition filed by a private employer
shall state that a request for representation or
continued representation has been made by one
or more labor organizations and that the private
employer has a good faith doubt concerning the
majority representative of its employees;

(b) A petition shall contain all of the
information set forth in section (1) of this rule,
except subsections (j) and (1) thereof.

(3) Decertification of Private Employee
Representative Filed by an Employee/Group of
Employees/Individual/Labor Organization.

(a) A petition for decertification shall
contain the following:

(A) A statement that the individual or labor
organization currently certified or recognized by
the private employer no longer represents a
majority of the employees in the bargaining unit
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in which it is currently certified or recognized;

(B) A petition shall contain the information
set forth in section (1) of this rule; and

(C) A petition shall be accompanied by a
showing of interest of not less than 30 percent of
the employees in the unit alleged to be
appropriate.

(b) “Showing of interest” means the
evidence of support a petitioner must show in a
bargaining unit or proposed bargaining unit
before its petition will be acted upon. The
showing may be made by authorization cards or
petitions which must be signed and dated by
employees in the unit during the 90 days
preceding the filing of the petition; by dues
records or payroll deduction records showing
the employees to be current members of the
petitioning organization; or, by an existing or
the most recently expired bargaining agreement
in the unit, to which the petitioning organization
was party.

(4) Clarification of Unit or Amendment of
Certification Filed by the Recognized
Individual/Labor Organization/Private
Employer. A petition shall, in addition to setting
forth the information required by section (1) of
this rule, except subsections (d) and (1) thereof,
further contain the following:

(a) A description of the present bargaining
unit and the date of the certification or
recognition;

(b) Proposed clarification or amendment of
the unit; and

(c) A statement by petitioner setting forth
specific reasons as to why clarification or

amendment is requested.
Statutory/Other Authority: ORS 240 & 243
Statutes/Other Implemented: ORS 663.025
History:

ERB 12-1985, f. 10-29-85, ef. 10-31-85
ERB 1-1980, f. & ef. 1-9-80

115-060-0015
Timeliness of Petitions

(1) Election Bar. No election may be held
for a bargaining unit or a subdivision of one in
which a valid election has been held during the
preceding 12-month period.

(2) Contract Bar. No representation election
shall be conducted during the term of any lawful
collective bargaining agreement between an
employer and a labor organization. However, an
agreement with a term of more than three years
shall be a bar for only the first three years of its

term.

(3) Certification Bar. The certification of an
exclusive bargaining representative will serve as
a bar to an election for a period of one year from
the date of certification unless:

(a) The certified labor organization has
dissolved or has become defunct; or

(b) A schism developed in the certified labor
organization so that it cannot effectively
represent bargaining unit members; or

(c) The size of the bargaining unit has
fluctuated radically within a short period of
time; or

(d) Other changed circumstances warrant
waiver of the certification bar.

(4) Open Period for Filing. A petition for an
election where a contract exists must be filed
not more than 90 days and not less than 60 days
before the end of the contract period. If a
contract is for more than three years, a petition
for election may be filed not more than 90 days
and not less than 60 days before the end of the
expiration of the first three ears of the contract
or any time after three years from the effective
date of the contract. However, if a new contract
is negotiated after the third year of the contract,
and prior to the filing of a petition for an
election, the new contract shall serve as a

contract bar.

Statutory/Other Authority: ORS 240 & 243
Statutes/Other Implemented: ORS 663.025
History:

ERB 12-1985, . 10-29-85, ef. 10-31-85
ERB 1-1980, f. & ef. 1-9-80

115-060-0020
Validity of Showing of Interest

The showing of interest submitted pursuant
to OAR 115-060-0010(1) and (3) shall not be
furnished to any of the parties. The Board or its
agents shall determine the adequacy of the
showing of interest and such decision shall not

be subject to collateral attack.
Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.025
History:

ERB 1-1980, f. & ef. 1-9-80
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115-060-0025
Withdrawal or Dismissal of Petition

(1) Withdrawal of Petition. A petitioner may
withdraw its petition with the approval of the
Board or its agent. If a petition is withdrawn
after the Recommended Order is issued, the
withdrawal will be granted with prejudice and
the petitioner may not submit a new petition for
the bargaining unit for a period of six months
from the date the withdrawal was approved.

(2) Dismissal of Petition. If the Board
Determines after an investigation that the
petition has not been timely or properly filed,
that no valid question concerning the
representation of employees exists in an
appropriate unit, or that the petition should not
be processed for other reasons, it may request
the party filing such a petition to withdraw the
petition without prejudice or, in the absence of
such withdrawal, it may dismiss the petition.
Such action may be taken by the Board at any
time prior to the closing of the case. A petitioner
may, within 14 days of the date of service of the
dismissal, request reconsideration of such action
by the Board. This request shall contain a
complete statement setting forth the facts and
reasons upon which the request is based. On its
own motion, the Board may or may not hear
oral argument on a request for reconsideration.
The Board may affirm the dismissal, or set the
dismissal aside and remand the matter for

hearing.

Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.025
History:

ERB 1-1980, f. & ef. 1-9-80

115-060-0028
Posting Notice of Petition

Upon receipt of a petition under OAR 115-
060-0000, a Board Agent will cause a notice of
the petition to be posted in the work areas
granting maximum access to the employees in
the existing or proposed unit. Copies of the
notice shall be served on the private employer
and any known exclusive representative. The
notice shall set forth:

(1) The name of the petitioning organization
or employer;

(2) A description of the unit involved; and

(3) A statement that parties and interested
persons will have 14 days from the date of the
notice to file:

(a) Objections to the appropriateness of the
proposed unit;

(b) Objections to the positions to be included
or excluded;

(c) Any other objections to the petition;

(d) Petition to intervene as provided in OAR
115-060-0030.

(4) Interested persons may notify the Board
Agent of their objections. Upon good cause
shown, the Board Agent may call an interested

person as a witness.

Statutory/Other Authority: ORS 240 & 243
Statutes/Other Implemented: ORS 663.025
History:

ERB 12-1985, f. 10-29-85, ef. 10-31-85

115-060-0030
Intervention

(1) An employee, a group of employees or
an individual or labor organization acting in
their behalf may intervene as a candidate for
representation of the bargaining unit if it files a
motion to intervene and supports its motion with
a showing of interest of ten percent of the
employees in the bargaining unit. A labor
organization may intervene for the purpose of
representing a bargaining unit of employees
different than that sought by the petitioner, but
including some of the employees in the
bargaining unit proposed by the petitioner. In
such case, it must file a motion supported by a
showing of interest of 30% percent of the
employees in its proposed unit.

(2) A labor organization currently certified
or recognized as the exclusive representative of
all or a major portion of the employees in the
requested bargaining unit will be included as a
party in interest in any hearing on the petition
and included on the ballot in any resulting
election unless it files a disclaimer pursuant to

OAR 115-060-0055(3).
Statutory/Other Authority: ORS 240 & 243
Statutes/Other Implemented: ORS 663.025
History:

ERB 12-1985, f. 10-29-85, ef. 10-31-85
ERB 1-1980, f. & ef. 1-9-80
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115-060-0035
Consent Election Agreement

The parties may waive a hearing and enter
into a consent election agreement. Such
agreement shall include a description of the
bargaining unit, time and place of the election
and the payroll period to be used in determining
the employees eligible to vote. The bargaining
unit set out in the consent agreement shall be
deemed an appropriate bargaining unit when the
consent agreement is approved by the Board or
its agent. The parties may agree to a mail ballot
election with the approval of the Board or its

agent.

Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.025
History:

ERB 1-1980, f. & ef. 1-9-80

115-060-0040
Hearing on Petitions; Notice; Conduct and
Evidence

When a valid petition has been filed and the
parties, including timely objectors or
intervenors, after a reasonable time, are unable
to settle the issues raised by the petition in a
manner approved by a Board agent, the matter
shall be set for hearing. Ten days’ written notice
of hearing shall be given to all parties. The
notice shall include, but need not be limited to:

(1) Notice:

(a) A statement of the time, place and nature
of the hearing;

(b) A description of any proposed
bargaining unit(s) which may be involved;

(c) The name of the private employer,
individual, labor organization, objectors and
intervenors, if any; and

(d) A statement of the legal authority and
jurisdiction under which the hearing is being
held.

(2) Notice not Part of Record. The contents
of the notice shall not be a part of the hearing
record, and any party wishing to rely upon these
as exhibits shall make an appropriate
submission at the hearing.

(3) Conduct and Evidence. Hearings under
this section are considered investigatory. There
is no burden of proof. Their purpose is to
develop a full factual record to be considered by
the Board. The rules of evidence for hearings
conducted under this section shall be:

(a) Evidence of a type commonly relied

upon by reasonably prudent persons in conduct
of their serious affairs shall be admissible;

(b) Irrelevant, immaterial or unduly
repetitious evidence shall be excluded;

(c) All offered evidence, not objected to,
may be received by the Board agent subject to
the Board agent’s discretion to exclude
irrelevant, immaterial or unduly repetitious
matter;

(d) Evidence objected to may be received by
the Board agent who will rule on its
admissibility or exclusion when he/she issues a
Recommended Order;

(e) The Board agent shall determine the
order of going forward with the evidence; and

(f) See procedures set out in OAR 115-010-

0035 through 115-010-0105.
Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.025
History:

ERB 1-1980, f. & ef. 1-9-80

115-060-004
Appropriate Bargaining Unit(s)

(1) A bargaining unit may consist of all
employees of the employer, craft unit, plant
unit, or subdivision thereof, if found to be
appropriate by the Board. See ORS
663.020(1)(a), (b) and (c) for statutory
exceptions.

(2) In considering whether a bargaining unit
is appropriate, the Board shall consider such
factors as community of interest (e.g., similarity
of duties, skills, benefits, interchange or transfer
of employees, promotional ladders, common
supervisor, etc.), wages, hours and other
working conditions of the employees involved
the history of collective bargaining and the
desires of the employees. The Board may
determine a unit to be an appropriate unit
although some other unit might also be
appropriate.

(3) Bargaining unit(s) shall not include
statutory exclusions as defined in ORS
663.005(3)(a) through (i).

Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.020

History:
ERB 1-1980, f. & ef. 1-9-80
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115-060-0050
Notice of Election; Improper Use of Notices

(1) Notices of election shall be furnished by
a Board agent to the private employer for
suitable posting. Such notices shall set forth the
details and procedures for the election, the
appropriate unit, the employee eligibility period,
and date(s), hour(s) and place(s) of the election
and shall contain a sample ballot. The private
employer shall promptly post notices in areas
giving maximum access to affected employees.

(2) The reproduction of any document
purporting to be a copy of the Board’s official
ballot, other than one completely unaltered in
form and content and clearly marked “sample”
on its face, which suggests either directly or
indirectly to employees that the Board endorses
a particular choice, may constitute grounds for
setting aside an election upon objections

properly filed or upon motion of the Board.
Statutory/Other Authority: ORS 243

Statutes/Other Implemented: ORS 663.030

History:

ERB 1-1980, f. & ef. 1-9-80

115-060-0055
Election Procedures

(1) Eligibility to Vote. Private employees
eligible to vote in an election will be those
employed on the date of the election and who
were employed on a payroll date agreed upon by
the parties or on a date specified by the Board.
The Board may, at its discretion, include as
eligible voters seasonal employees, employees
on layoff, or other employees who have
reasonable expectations of continued
employment.

(2) List of Eligible Voters. The private
employer shall submit an alphabetical list of
eligible voters, their names, addresses and job
classifications to each labor organization which
will appear on the ballot and to the Board at
least ten days before the date of the on-site
election or ten days before the date set for the
Board to mail out ballots in a mail ballot
election unless otherwise expressly agreed by
the parties.

(3) Disclaimer. A labor organization may
request in writing to have its name removed
from the ballot disclaiming any representation
interest for the employees in the unit. Such
disclaimer must be filed not less than ten days
before the date of the election. When a

disclaimer is filed and accepted after a consent
agreement for an election is signed or after an
election is ordered, the Board will not entertain
a petition filed by the disclaiming organization
for the bargaining unit for a period of six
months from acceptance of the disclaimer.

(4) Voting. Voting shall be by secret ballot
with an opportunity to vote for any one of the
candidates on the ballot or for no representation.
The election shall be conducted on site or it may
be conducted by mail. For purposes of
scheduling an election by mail, the date on
which ballots are to be returned shall be the date
of the election. The choice on the ballot
receiving the majority of valid votes cast shall
be adjudged the winner. If there are only two
choices on the ballot in an initial election or
runoff election and the balloting results in a tie
vote, the Board Agent shall certify that no
representative has been chosen. These
provisions apply to all representation elections.

(5) Runoff Election. In any representation
election where there are more than two choices
on the ballot and none of the choices receive a
majority of the valid votes cast, a runoff election
shall be conducted. The ballot in a runoff
election shall contain the two choices on the
original ballot that received the largest number
of votes. Employees eligible to vote in the
original election and who are still employees on
the date of the runoff election shall be eligible to
vote.

(6) Observers. Any party may be represented
at the polling place(s) by observers of its own
selection except that employer observers cannot
be supervisors of employees involved in the
election. Labor organization observers must be
eligible voters. The number and the function of
the observers shall be determined by the Board
Agent conducting the election.

(7) Challenged Ballots. Any party or the
Board Agent may challenge, for good cause, the
eligibility of any person to participate in the
election. The ballots of such challenged persons
shall be impounded.

(8) Tally of Ballots. Upon the conclusion of
the ballot count, the Board Agent shall furnish
the parties a tally of ballots in person or by mail.
The tally shall be deemed furnished on the day
of the ballot count.

(9) Objections to Conduct of Election or
Conduct Affecting the Results of the Election.
Within ten days after the tally of ballots has

Page 49 of 135



been furnished, any party of record may file
with the Board an original and one copy of
objections to the conduct of the election or
conduct affecting the results of the election,
which shall contain a clear and concise
statement of the reasons therefor. Such filings
must be timely whether or not the challenged
ballots are sufficient in number to affect the
results of the election. Failure to comply with
this subsection shall be grounds for dismissal of
the objections. Copies of such objections shall
be served simultaneously on the other parties by
the party filing them, and a statement of service
shall be provided to the Board.

(10) Certification of Representative or
Results of Election. If no objections are filed
within ten days; and, if the challenged ballots
are insufficient in number to affect the results of
the election, the Board Agent shall forthwith
issue to the parties a certification of the results
of the election, including certification of
representative, where appropriate.

(11) Resolution of Objections and
Challenged Ballots. When timely objections are
filed or where the challenged ballots are
sufficient in number to affect the results of the
election, the Board Agent shall conduct an
investigation and shall, when appropriate, issue
a notice of hearing designating a Board Agent to
hear the matters alleged and to issue a report and
recommendations. The objecting or challenging
party shall bear the burden of proof and of going
forward in the hearing. If the Board Agent
exercised a challenge because the voter’s name
was not on the list of eligible voters, the party
seeking to have the vote counted shall have the
burden of proof and the burden of going
forward. The findings and recommendations
shall be brought before the Board in the manner
provided in these rules for all other Board Agent

findings and recommendations.
Statutory/Other Authority: ORS 240 & 243
Statutes/Other Implemented: ORS 663.030
History:

ERB 12-1985, f. 10-29-85, ef. 10-31-85
ERB 1-1980, f. & ef. 1-9-80

Page 50 of 135



DIVISION 65 - PRIVATE EMPLOYEE
DEAUTHORIZATION OF UNION
SECURITY AGREEMENT

115-065-0000
Deauthorization

(1) Petition:

(a) A petition to rescind the provision in the
bargaining agreement between a private
employer and a labor organization requiring as a
condition of employment membership in such
labor organization may be filed by an employee
or group of employees. The petition must be
accompanied by a statement signed by 40
percent or more of the employees in the
bargaining unit stating that they desire to rescind
the union security agreement;

(b) Such petition shall be filed in writing
with the Board on a form provided by the Board
and shall be filed with the Board;

(c) Upon receipt of the petition, the Board or
its agent shall serve a copy thereof upon the
parties disclosed in the petition.

(2) Contents of Petition: The petition shall
contain:

(a) A statement that 40 percent or more of
the employees in a bargaining unit desire to
rescind the union security provisions between
their employer and the labor organization;

(b) The name, address and telephone number
of the establishment;

(c) The name, address and telephone
numbers of the employers’ representatives;

(d) The general nature of the employer’s
business;

(e) A description of the bargaining unit
involved;

(f) The name, address and telephone number
of the labor organization representing the
employees;

(g) The number of employees in the
bargaining unit;

(h) The date of execution and expiration of
the bargaining agreement in effect covering the
unit involved. If possible, include a copy of the
agreement with the petition;

(i) The name and address of the person
designated to accept service of documents for
petitioners;

(j) Any other relevant facts;

(k) Signed by petitioner(s) with his/her
address and telephone number; and

(1) If filed with the National Labor Relations
Board, what action, if any, was taken.

(3) Election:

(a) Directed Election. After investigating the
petition and upon an appropriate showing that
40 percent or more of the employees in the
bargaining unit desire to rescind the union
security provision, the Board shall direct a
secret ballot election;

(b) Election Notices. Notices of election
shall be furnished by the Board agent to the
employer for posting. Such notices shall set
forth the details and procedures for the election,
a definition of eligible voters and the date(s),
hour(s) and place(s) of the election and shall
contain a sample ballot;

(c) Eligibility to Vote. Employees eligible to
vote in an election will be bargaining unit
members employed on the date of the election
and who were employed on a payroll date
specified by the Board;

(d) List of Eligible Voters. The public
employer shall submit an alphabetical list of
eligible voters, their names, addresses and job
classifications to the labor organization and to
this Board at least ten days before the election;

(e) Dismissal of Petition. In the event of
dismissal of the petition for deauthorization, the
petitioner may, within 14 days from date of
service of the dismissal, request reconsideration
of such action by the Board. This request shall
contain a complete statement setting forth the
facts and reasons upon which the request is
based;

(f) Election Procedures. To the extent not
inconsistent herewith, election procedures
provided in these rules for representation
elections in private employment shall be
applicable. However, nothing in these rules shall
be construed to afford the parties either a pre-
election objection period or a pre-election
hearing as a matter of right. The Board, in its
discretion, may set such a hearing if its
investigation reveals that a hearing is necessary
under the circumstances of the case;

(g) Certification of Results of Election. If no
objections are filed within the time set forth
above and if the challenged ballots are
insufficient in number to affect the results of the
election, the Board or its agent shall certify the
results of the election to the parties. If a majority
of the votes cast in the election do not favor the
fair share agreement, the Board shall certify
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deauthorization. If a majority of the votes cast
favor continuation of the fair share agreement,
the Board shall so certify;

(h) Election Bar. No election shall be
conducted pursuant to this section in a
bargaining unit or a subdivision within which, in
the preceding 12 months, a valid election has

been held.

Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.035
History:

ERB 3-1998, f. & cert. ef. 1-26-98

ERB 1-1980, f. & ef. 1-9-80
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DIVISION 70 - UNFAIR LABOR
PRACTICE CHARGES IN PRIVATE
EMPLOYMENT

115-070-0000
Filing an Unfair Labor Practice Charge

(1) Who May File. An injured party may file
a charge alleging that a person(s) has engaged in
or is engaging in an unfair labor practice. Such
charge shall be filed in triplicate with the Board
on forms provided by the Board.

(2) Content of Charge. The charge shall
contain the following information:

(a) The name and address of the person
making the charge;

(b) The name and address of the person(s)
against whom the charge is made;

(c) A description of the nature of the
business involved;

(d) A clear and concise statement of the
facts constituting each alleged violation
followed by the specific section and subsection
of the law allegedly violated. Such statements
shall include the names of persons committing
specific complained of acts and the dates when
such acts allegedly occurred; and

(e) The signature of the person filing the
charge.

(3) Supporting Data. At the time the charge
is filed, the charging party shall submit a written
statement setting forth its version of the relevant
facts, including names, dates, and places,
together with any documentary evidence which
may be relevant to the issues raised by the
charge.

(4) Service of Charge. Concurrent with the
filing of the charge, the filing party shall serve a
copy of the charge upon the person against
whom the charge is made and certify such
service to the Board.

(5) Filing fee. A filing fee of $300 must be
paid at the time the charge is filed. Charges that
are filed without a filing fee are subject to

dismissal for that reason.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 663.175 & 663.180
History:

ERB 3-2011, f. 12-28-11, cert. ef. 12-29-11

ERB 1-2011(Temp), f. 6-30-11, cert. ef. 7-1-11 thru 12-28-11
ERB 3-2007, f. 12-17-07, cert. ef. 12-26-07

ERB 1-2007(Temp), f. 6-29-07, cert. ef. 7-1-07 thru 12-27-07
ERB 1-1980, f. & ef. 1-9-80

115-070-0005
Investigation of Charge

A Board agent shall investigate the charge to
determine if an issue of fact or law exists which

warrants issuance of a complaint.
Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.180
History:

ERB 1-1980, f. & ef. 1-9-80

115-070-0010
Action When Complaint Not Issued

If investigation reveals that no issue of fact
or law exists which warrants issuance of a
complaint, the Board may decline to issue a
complaint. Such declination shall be in writing

explaining the grounds thereof.
Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.180
History: ERB 1-1980, f. & ef. 1-9-80
115-070-0015

Petition for Reconsideration

The charging party shall have 14 days from
the date of service to file objections to the
declination to issue a complaint and request
reconsideration by the Board. This request shall
contain a complete statement setting forth the
facts and reasons upon which the request for
reconsideration is based. The charging party
shall serve a copy of the request upon all parties
of record in the case. The Board, at its
discretion, may grant reconsideration. In
reviewing a petition for reconsideration, the

Board may set the issue for oral argument.
Statutory/Other Authority: ORS 243

Statutes/Other Implemented: ORS 663.180

History:

ERB 1-1980, f. & ef. 1-9-80

115-070-0020
Issuance of Complaint and Notice of Hearing

If it appears to the Board that proceedings
on the charge should be instituted, it shall issue
a cause to be served on all affected parties a
formal complaint in the name of the Board and a
notice of hearing before a Board agent at a place
therein fixed and at a time not less than 20 days
after service of the complaint and notice of
hearing. The complaint and notice of hearing

shall be served personally or by certified mail.
Statutory/Other Authority: ORS 243

Statutes/Other Implemented: ORS 663.180

History:

ERB 1-1980, f. & ef. 1-9-80
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115-070-0025
Withdrawal of Complaint

Any complaint issued by the Board may be

withdrawn by it prior to the hearing.
Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.185
History:

ERB 1-1980, f. & ef. 1-9-80

115-070-0030
Amendment of Complaint

A complaint may be amended by the Board
at its discretion at any time before the issuance

of an order based thereon.
Statutory/Other Authority: ORS 243
Statutes/Other Implemented: ORS 663.185
History:

ERB 1-1980, f. & ef. 1-9-80

115-070-0035
Answer to the Complaint

(1) Answer. The respondent shall have 14
days from date of service of the complaint in
which to file an answer. All allegations in the
complaint not denied by the answer, unless the
respondent shall state in the answer that he/she
is without knowledge, shall be deemed to be
admitted to be true and shall be so found by the
Board, unless good cause to the contrary is
shown. The answer will be deemed sufficient if
it generally denies all allegations of the
complaint. Respondent shall specifically admit
by way of answer any undisputed allegations
and shall set forth any affirmative defenses.

(2) Service of Answer. Upon filing an
answer, the respondent shall serve a copy upon
the charging party or his/her attorney of record.
Proof of such service, setting forth the time and
manner thereof, shall be filed with the answer.

(3) Filing Fee. A filing fee of $300 must be

paid by the respondent when the answer is filed.

The answer will not be considered to be filed

until the fee is paid.

Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 663.185(2)

History:

ERB 3-2011, f. 12-28-11, cert. ef. 12-29-11

ERB 1-2011(Temp), f. 6-30-11, cert. ef. 7-1-11 thru 12-28-11
ERB 3-2007, f. 12-17-07, cert. ef. 12-26-07

ERB 1-2007(Temp), f. 6-29-07, cert. ef. 7-1-07 thru 12-27-07
ERB 1-1980, f. & ef. 1-9-80

115-070-0040
Hearings

Notice of Hearings:

(1) Time and Place of Hearings. The time
and place of hearing will be contained in the
complaint and notice of hearing.

(2) Postponements. Any party who desires a
postponement shall promptly, upon receipt of
notice of the hearing, make written request of
the Board Agent for such postponement, stating
the reason therefor in detail. The Board Agent,
in considering a request for postponement, shall
consider whether such request was promptly
made. For good cause shown, the Board Agent
may grant such postponement and may, at any
time, order a postponement upon his/her own
motion.

(3) Consolidation or Severance of Cases.
The Board Agent on motion of a party or on the
Board Agent’s own motion may consolidate or
sever cases or charges for purposes of hearing

and/or issuance of a recommended order.
Statutory/Other Authority: ORS 240 & 243
Statutes/Other Implemented: ORS 663.185

History:

ERB 13-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-070-0045
Conduct of Hearings

(1) General Procedure:

(a) The Board Agent will open the hearing
with a brief introduction of parties and issues;

(b) Parties may make opening statements;

(c) Parties may present evidence in support
of their respective positions. Cross-examination
of witnesses will be allowed opposing
party(ies);

(d) Parties may make closing arguments.

(2) Conference During Hearings. In any
proceedings, the Board Agent may, in his/her
discretion, call the parties together for a
conference prior to the taking of testimony or
may recess the hearing for such conference to
resolve evidentiary or procedural matters. The
results of such conference shall be summarized
on the record.

(3) Stipulation as to Facts. The parties to any
proceeding or investigation may, by stipulation,
and subject to approval by the Board or its
agent, agree upon the facts or any portion
thereof involved in the controversy. Such
stipulation shall be binding upon the parties
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thereto and may be used as evidence in the case.

(4) Continuances. If it appears, on the
motion of a party, that further testimony or
argument should be received, the Board Agent
may, in his/her discretion, continue the hearing.
The date of such continued hearing may be
fixed at the time of hearing or by later written
notice to the parties.

(5) Appearances. Parties shall enter
appearances at the beginning of the hearing and
give their names and addresses in writing to the
Board Agent conducting the hearing who will
include the same in the record. The Board Agent
may, in addition, require appearances to be
stated orally so that the identity and interests of
all parties present will be known to those at the
hearing.

(6) Burden of Proof. The charging party
shall have the burden of proof and shall also
have the burden of going forward with the
evidence. Respondent shall have the burden of
proving affirmative defenses. Opportunity shall
be afforded to all parties of record participating
to examine each witness and to state objections
to evidence offered.

(7) Rules of Evidence. The rules of evidence
applicable to civil actions shall apply.

(8) Conduct at Hearing. All parties to
hearings, their counsel, and spectators shall
conduct themselves in a respectful manner.
Demonstrations of any kind will not be
permitted. Failure to comply with the Board
Agent’s effort to maintain order are grounds for
removal from the hearing.

(9) Rights of Party not Answering or Failing
to Specifically Deny an Allegation. A party that
fails to answer a complaint or fails to deny an
allegation will not be allowed to present or rebut
evidence as to the facts alleged. However, the
party may present legal argument.

(10) Post-Hearing Briefs. When post-hearing
briefs are permitted by a Board Agent, they
must be filed within 14 days from the
conclusion of the hearing. Extension of time for
filing will be permitted only upon good cause

shown.

Statutory/Other Authority: ORS 240 & 243
Statutes/Other Implemented: ORS 663.185 & 663.190
History:

ERB 13-1985, f. 10-29-85, ef. 10-31-85

ERB 1-1980, f. & ef. 1-9-80

115-070-0050
Motions; Intervention

(1) Motions. All motions, including motions
for intervention, shall be typewritten or, if made
at the hearing, may be stated orally on the
record and shall briefly state the order or relief
sought and the grounds for such motion. Written
motions shall be filed with the Board agent,
together with proof of service of a copy thereof
upon the other parties.

(2) Motions to Intervene. Any person
desiring to intervene in any proceeding shall
make a motion for intervention no later than
seven days before the date set for hearing,
stating the grounds upon which such person
claims to have an interest in the proceeding. The
Board Agent may permit intervention to such
extent and upon such terms as he/she may deem
proper.

(3) Filing Fee. A filing fee of $300 must be
paid by the intervenor when the motion for
intervention is filed. The motion will not be

considered to be filed until the fee is paid.
Statutory/Other Authority: ORS 240.086(3) & 243.766(7)
Statutes/Other Implemented: ORS 663.185(2) & ORS 663.190
History:

ERB 3-2011, f. 12-28-11, cert. ef. 12-29-11

ERB 1-2011(Temp), f. 6-30-11, cert. ef. 7-1-11 thru 12-28-11
ERB 1-1980, f. & ef. 1-9-80

115-070-0055
Post-Hearing Procedures

(1) Recommended Order. The Board agent
shall prepare and serve on the parties a
Recommended Order consisting of Rulings on
Motions and Evidentiary Matters, Findings of
Fact, Conclusions of Law and a Recommended
Order.

(2) Objections to Recommended Order. The
parties shall have 14 days from date of service
of the Recommended Order to file specific
written objections with the Board. (See also
OAR 115-010-0090.)

(3) Board Review:

(a) Oral or Written Argument. If objections
are filed to the Recommended Order, parties
will be given an opportunity to present oral
argument to the Board. If a party desires to
submit written argument in lieu of oral
argument, it must be filed with the Board and
served on the parties not less than five days
before the date set for argument. The party filing
the written argument shall provide proof of
service to the Board;
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(b) Memorandum in Aid of Oral Argument.
If parties wish to submit written memorandum
in aid of oral argument in addition to argument,
it must be filed with the Board not less than five
days before the date set for oral argument and
copies must be served upon parties of record.
Parties shall provide the Board with proof of
service;

(c) Review of Record. Review by the Board
of a Board agent’s Proposed Rulings on Motions
and Evidentiary Matters, Findings of Fact,
Conclusions of Law and a Recommended Order
shall be confined to the record. The Order of the
Board shall be in writing and shall be sent to the
parties.

(4) Petitions for Reconsideration or
Rehearing. Petitions for reconsideration or
rehearing shall be filed not more than ten days
from date of service of the Order and shall state
specifically the grounds thereof. The Board
may, at its option, set such petitions for oral
argument.

(5) Service of Documents. All documents
shall be served upon named parties unless there
is a representative of record, in which case

documents may be served on the representative.
Statutory/Other Authority: ORS 243

Statutes/Other Implemented: ORS 663.185 & 663.195

History:

ERB 1-1980, f. & ef. 1-9-80
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Oregon Revised Statutes

ORS 240 - ADMINISTRATIVE
PROVISIONS

240.005 Short title.

This chapter shall be known as the State
Personnel Relations Law. [Amended by 1979
c.468 §2]

240.010 Purpose of chapter.

The general purpose of this chapter is to
establish for the state a system of personnel
administration based on merit principles.
[Amended by 1979 c.468 §3]

240.011 Policy on public service
contracts; review.

(1) The Legislative Assembly declares that
the interests of the state are best served by a
system that goes beyond consideration of mere
short-term cost to encompass other benefits,
such as efficiency, continuity of operations,
public protection and avoidance of the spoils
system. The state has a basic obligation to
protect the public by attempting to assure the
orderly and uninterrupted operations, services
and functions of all public agencies.

(2) It is the policy of the state that contracts
for public services entered into by any public
agency be entered with full knowledge of costs
and benefits to the public and that contracts be
subject to ongoing review to insure
accountability of the contractor for the quantity
and quality of contracted services. [1989 c.862

§1(1),(2)]

Note: 240.011 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 240 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.

240.012 Job sharing; policy statement.

The Legislative Assembly finds that job
sharing is an efficient and effective technique
which should be used to improve management
of state agencies. It further finds that job sharing
offers employment opportunities to those who
otherwise may be unable to participate in state
employment and contribute to state operations.
[1977 c.462 §1]

Note: 240.012 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 240 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.

240.013 Job-sharing positions;
adjustment of benefits and detriments.

Insofar as reasonably possible, individuals
who hold job-sharing positions shall be entitled
to benefits and privileges and suffer detriments
under this chapter in proportion to their seniority
as adjusted in the proportion that their monthly
time employed bears to the monthly time
employed by individuals holding full-time
positions. [1979 ¢.302 §7]

240.015 Definitions.

As used in this chapter, unless the context
clearly requires otherwise:

(1) “Administrator” means the
Administrator of the Personnel Division.

(2) “Appointing authority” means an officer
or agency having power to make appointments
to positions in the state service.

(3) “Board” means the Employment
Relations Board.

(4) “Class” or “classification” means a
group of positions in the state classified service
sufficiently alike in duties, authority and
responsibilities that the same qualifications may
reasonably be required for, and the same
schedule of pay can be equitably applied to, all
positions in the group.

(5) “Division” means, except in the phrase
“division of the service,” the Personnel Division
referred to in ORS 240.055.

(6) “Division of the service” means a state
department or any division or branch thereof,
any agency of the state government, or any
branch of the state service, all the positions in
which are under the same appointing authority.

(7) “Job-sharing position” means a full-time
position in the classified service that is classified
as one that may be held by more than one
individual on a shared time basis whereby the
individuals holding the position work less than
full-time.

(8) “Regular employee” means an employee
who has been appointed to a position in the
classified service in accordance with this
chapter after completing the trial service period.
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(9) “State service” means all offices and
positions in the employ of the state other than
those of commissioned, warrant and enlisted
personnel in the military and naval services
thereof. However, as provided in ORS 396.330,
the term includes members of the Oregon
National Guard or Oregon Civil Defense Force
who are not serving pursuant to provisions of
Title 10 or 32 of the United States Code and
who are employed as state employees in the
Oregon Military Department. [Amended by
1959 ¢.690 §1; 1969 ¢.80 §30; 1975 c.147 §9;
1979 ¢.302 §4; 1979 c.468 §4a; 1995 c.114 §1;
2005 ¢.22 §182; 2017 ¢.472 §2]

240.055 Personnel Division.

The Department of Civil Service that has
heretofore functioned under ORS chapter 240 is
hereby renamed the Personnel Division and
transferred into the Oregon Department of
Administrative Services. [Amended by 1969
c.80 §31]

240.057 Administrator of Personnel
Division; appointment.

The Personnel Division shall be under the
supervision and control of an administrator who
shall be appointed by and hold office at the
pleasure of the Director of the Oregon
Department of Administrative Services. [1979
c.468 §7]

240.060 Employment Relations Board;
qualification of members; outside activities.

(1) The Civil Service Commission that has
functioned under this chapter shall be continued
as a board of three members to be known as the
Employment Relations Board. Each member of
the board shall be a citizen of the state known to
be in sympathy with the application of merit
principles to public employment and shall be of
recognized standing and known interest in
public administration and in the development of
efficient methods of selecting and administering
personnel. In the selection of the members of the
Employment Relations Board, the Governor
shall give due consideration to the interests of
labor, management and the public. Each
member of the board shall be trained or
experienced in labor-management relations and
labor law or the administration of the collective
bargaining process. No member of the board

shall hold, or be a candidate for, any public
office.

(2) Except as provided in subsection (3) of
this section, a member of the board shall not
hold any other office or position of profit,
pursue any other business or vocation, or serve
on or under any committee of any political
party, but shall devote the member’s entire time
to the duties of the office of the member.

(3) A member of the board may:

(a) Serve as an arbitrator, fact finder or
mediator for parties located outside of the State
of Oregon;

(b) Teach academic or professional classes
for entities that are not subject to the board’s
jurisdiction;

(c) Have a financial interest but an inactive
role in a business unrelated to the duties of the
board; and

(d) Publish, and receive compensation or
royalties for, books or other publications that are
unrelated to the member’s duties, provided that
activity does not interfere with the performance
of the member’s duties.

(4) A member of the board shall be on leave
status or act outside of normal work hours when
pursuing any activity described in subsection
(3)(a) and (b) of this section. [Amended by 1969
.80 §32; 1973 ¢.536 §26; 1975 ¢.147 §10; 1977
c.808 §1; 1999 c.248 §1]

240.065 Appointment; terms; vacancies.

(1) The members of the Employment
Relations Board shall be appointed by the
Governor for a term of four years.

(2) Each member shall be appointed for a
term ending four years from the date of the
expiration of the term for which the predecessor
of the member was appointed, except that a
person appointed to fill a vacancy occurring
prior to the expiration of such term shall be
appointed for the remainder of the term.
Appointments to the board by the Governor are
subject to confirmation by the Senate in the
manner provided in ORS 171.562 and 171.565.
[Amended by 1969 ¢.80 §34; 1973 ¢.536 §27;
1973 ¢.792 §6a; 1977 ¢.808 §2; 1991 ¢.67 §59]

240.070 [Repealed by 1967 ¢.73 §3
(240.071 enacted in lieu of 240.070)]
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240.071 Compensation and expenses of
members.

A member shall be paid in accordance with
the provisions of ORS 240.240. However, the
Personnel Division shall adopt a salary plan that
requires the chairperson of the Employment
Relations Board to receive a higher salary than
the other members. In addition, subject to any
other applicable law regulating travel and other
expenses of state officers, a member shall
receive the actual and necessary travel and other
expenses incurred in the performance of official
duties. [1967 ¢.73 §4 (enacted in lieu of
240.070); 1969 ¢.80 §34a; 1969 c.314 §16; 1975
c.518 §1; 1977 ¢.808 §3]

240.075 Removal of members.

A member of the Employment Relations
Board shall be removable by the Governor only
for cause, after being given a copy of charges
against the member and an opportunity to be
heard publicly on such charges before the
Governor. A copy of the charges and a transcript
of the record of the hearing shall be filed with
the Secretary of State.

240.080 Chairperson appointed by
Governor; meetings; quorum; hearings.

The Governor shall appoint one of the
members of the Employment Relations Board as
chairperson, who shall serve for a term not to
exceed four years. The chairperson shall be the
chief administrative officer of the board. The
board shall meet at such times and places as are
specified by call of the chairperson or a majority
of the board. All hearings shall be open to the
public. A majority of the members of the board
constitutes a quorum for the transaction of
business. Any agent designated by the board to
make investigations and conduct hearings may
administer oaths and affirmations, examine
witnesses and receive evidence. [Amended by
1973 ¢.536 §29; 1977 ¢.808 §4]

240.085 [Repealed by 1969 ¢.80 §35
(240.086 enacted in lieu of 240.085)]

240.086 Duties of board; rules.

The duties of the Employment Relations
Board shall be to:

(1) Review any personnel action affecting an
employee, who is not in a certified or
recognized appropriate collective bargaining

unit, that is alleged to be arbitrary or contrary to
law or rule, or taken for political reason, and set
aside such action if it finds these allegations to
be correct.

(2) Review and enforce arbitration awards
involving employees in certified or recognized
appropriate collective bargaining units. The
awards shall be enforced unless the party against
whom the award is made files written
exceptions thereto for any of the following
causes:

(a) The award was procured by corruption,
fraud or undue means.

(b) There was evident partiality or
corruption on the part of the arbitrator.

(c) The arbitrators were guilty of misconduct
in refusing to postpone the hearing, upon
sufficient cause shown, or in refusing to hear
evidence pertinent and material to the
controversy; or of any other misbehavior by
which the rights of any party were prejudiced.

(d) The arbitrators exceeded their powers, or
so imperfectly executed them that a mutual,
final and definite award upon the subject matter
submitted was not made.

(e) There was an evident material
miscalculation of figures or an evident material
mistake in the description of any person, thing
or property referred to in the award.

(f) The arbitrators awarded upon a matter
not submitted to them, unless it was a matter not
affecting the merits of the decision upon the
matters submitted.

(g) The award is in violation of law.

(3) Adopt such rules or hold such hearings
as it finds necessary to perform the duties,
functions and powers imposed on or vested in it
by law. [1969 ¢.80 §35a (enacted in lieu of
240.085); 1971 ¢.575 §5; 1975 ¢.605 §14; 1979
c.468 §5]

240.088 Review of arbitration awards
after written exceptions filed.

(1) If after a hearing on the exceptions filed
as provided in ORS 240.086 (2), it appears to
the Employment Relations Board that the award
should be vacated or modified, the board may
by order refer the award back to the arbitrator
with proper instructions for correction or
rehearing. Upon failure of the arbitrator to
follow the instructions, the board shall have
jurisdiction over the case and proceed to its final
determination by order.
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(2) Review of arbitration awards shall be
limited exclusively to that provided under ORS
240.086 and this section, except for such
judicial review as may be provided for under
ORS 183.480. [1979 c.468 §6]

240.090 [Repealed by 1969 c.80 §92]

240.091 [Repealed by 1979 c.468 §1]

240.093 [1971 ¢.576 §3; repealed by 1979
c.468 §1]

240.095 [Amended by 1969 c.80 §37; 1969
c.489 §5; repealed by 1979 ¢.468 §1]

240.097 [1969 ¢.489 §2; repealed by 1979
c.468 §1]

240.099 [1969 c.658 §2; repealed by 1973
c.536 §39]

240.100 Administer oaths; subpoena
witnesses; compel production of papers.

Each member of the Employment Relations
Board may administer oaths, subpoena
witnesses, and compel the production of books
and papers pertinent to any investigation or
hearing authorized by this chapter. [Amended
by 1969 ¢.80 §38]

240.105 Use of public facilities of state or
municipalities.

All officers and employees of the state and
of municipalities and political subdivisions of
the state shall allow the Personnel Division or
Employment Relations Board the reasonable use
of public buildings under their control, and
furnish heat, light, and furniture, for any
examination, hearing or investigation authorized
by this chapter or ORS 243.005 to 243.215,
243.305, 243.315 and 243.401 to 243.945. The
division or board shall pay to a municipality or
political subdivision the reasonable cost of any
such facilities furnished by it. [Amended by
1969 ¢.80 §38a]

240.110 [Amended by 1969 ¢.80 §39;
repealed by 1973 ¢.794 §34]

240.115 Action to secure compliance with
chapter.

The Employment Relations Board may
maintain such action or proceeding at law or in
equity as it considers necessary or appropriate to
secure compliance with this chapter and its rules
and orders thereunder.

240.120 [Amended by 1969 ¢.80 §39a;
repealed by 1973 ¢.794 §34]

240.123 Board personnel; counsel.

(1) The Employment Relations Board shall
employ such personnel as it considers necessary
for the efficient administration of its vested
duties, and fix the compensation of its
employees in accordance with the compensation
plan for state employees.

(2) The board shall designate a member of
the Oregon State Bar as counsel to assist it in
the performance of its functions and duties.
Notwithstanding ORS chapter 180 and
independently of the Attorney General, the
designated counsel may represent the board in
any litigation or other matter pending in a court
of law to which the board is a party or in which
it is otherwise interested. The designated
counsel may not appear before the board in any
other capacity. [1969 ¢.80 §35e; 1973 ¢.536
§30; 1977 ¢.808 §5; 1979 c.468 §8; 2017 c.496

§1]

240.125 [Amended by 1969 ¢.80 §40;
repealed by 1979 c.468 §1]

240.130 [Amended by 1969 ¢.80 §41;
repealed by 1979 ¢.468 §1]

240.131 Employment Relations Board
Administrative Account.

The Employment Relations Board
Administrative Account is established separate
and distinct from the General Fund. The account
consists of all moneys received by the
Employment Relations Board, other than
moneys appropriated to the board by the
Legislative Assembly. All moneys in the
account are continuously appropriated to the
board for the payment of all expenses incurred
by the board. Interest earned by the account
shall be credited to the General Fund. [2007
c.296 §4]

Note: 240.131 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 240 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.
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240.135 [Amended by 1969 c.80 §42;
repealed by 1979 ¢.468 §1]

240.140 [Amended by 1969 ¢.80 §42a;
repealed by 1979 ¢.468 §1]

240.145 Duties of administrator; rules.

The Administrator of the Personnel
Division, subject to the approval of the Director
of the Oregon Department of Administrative
Services, shall direct and supervise all the
administrative and technical activities of the
Personnel Division. In addition to the duties
imposed upon the administrator elsewhere in
this chapter, the administrator shall:

(1) Establish and maintain a roster of all
employees in state service, in which there shall
be set forth, as to each employee, the class title
of the position held, the salary or pay; any
change in class title, pay, status or merit rating;
and any other data about the employee that the
division deems necessary.

(2) Select for appointment, under this
chapter, such employees of the division and
such experts and special assistants as are
necessary to carry out effectively the provisions
of this chapter.

(3) Prepare such rules, policies and
procedures, tests and eligible lists as are
necessary to carry out the duties, functions and
powers of the Personnel Division under this
chapter.

(4) Devise plans for and cooperate with
appointing authorities and other supervisory
officers in the conduct of employee training
programs, to the end that the quality of service
rendered by state personnel may be continually
improved.

(5) Investigate from time to time the
operation and effect of this chapter and the rules
thereunder, and report findings and
recommendations to the director of the
department.

(6) Make annual reports to the director of
the department regarding the work of the
division, and such special reports as the director
considers desirable. [Amended by 1969 ¢.80
§43; 1971 ¢.695 §1; 1979 c.468 §9]

240.150 [Amended by 1969 ¢.348 §1;
repealed by 1979 ¢.468 §37]

240.155 [Amended by 1969 ¢.80 §44;
repealed by 1979 ¢.468 §1]

240.160 Agency personnel officers.

A division of the service may designate a
staff employee to serve as personnel officer for
that division of the service. Such a personnel
officer shall administer, within the division of
the service, training and educational programs
developed by the administrative head thereof in
cooperation with appointing authorities and
others and shall have such other functions of the
Personnel Division as are authorized by the
Administrator of the Personnel Division.
[Amended by 1969 c.80 §45]

240.165 Cost of operating Personnel
Division divided among various agencies of
state government.

(1) The administrative expenses and costs of
operating the Personnel Division shall be paid
by the various divisions of the service in the
state government. To establish an equitable
division of the costs, the amount to be paid by
each division of the service shall be determined
in such proportion as the service rendered to
each division of the service bears to the total
service rendered by the Personnel Division.

(2) The Personnel Division, at such times as
its administrator deems proper, shall estimate in
advance the expenses that will be incurred
during a given period of not to exceed six
months and, upon approval by the Director of
the Oregon Department of Administrative
Services, the division shall render to each
division of the service affected thereby an
invoice for its pro rata share of such expenses.
Each division of the service shall pay such
invoice as an administrative expense of that
division of the service from funds or
appropriations available to that division of the
service in the same manner as other claims
against the state are paid. If the estimated
expenses in the case of any division of the
service are more or less than the actual
expenses, the difference shall be reflected in the
next following estimate of expenses and invoice
for that division of the service. [Amended by
1969 ¢.80 §46; 1969 ¢.489 §6]

240.167 Cost of operating Employment
Relations Board divided among various
divisions of state government.

(1) The administrative expenses and costs of
operation of the Employment Relations Board in
behalf of the state service shall be paid by the
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various divisions of the service in the state
government. The board shall determine the
amount of the expenses and costs to be paid by
each division of the service on the basis of the
proportion of employees of that division who
have rights under the State Personnel Relations
Law or ORS 243.650 to 243.806 to the total
number of employees of all divisions of the
service who have such rights. The Oregon
Department of Administrative Services shall
transfer the assessed money to the Employment
Relations Board Administrative Account
established under ORS 240.131.

(2) The board shall set standards for the
assessment of administrative expenses and costs
under subsection (1) of this section. The
standards shall include the establishment of
written policies and procedures the board must
follow when determining the assessment. [1969
c.658 §4; 1979 ¢.66 §1; 2017 ¢.496 §2]

240.170 Oregon Department of
Administrative Services Operating Fund.

All moneys received by the Personnel
Division pursuant to the state personnel
management program shall be deposited in the
State Treasury to the credit of the Oregon
Department of Administrative Services
Operating Fund and are appropriated
continuously out of that fund for the payment of
all expenses incurred by the division for
administration of the state personnel
management program. [Amended by 1957 c.437
§2; 1969 ¢.80 §47; 1969 c.489 §8; 1993 ¢.500
§8a; 2007 ¢.296 §6]

240.180 [1969 c.80 §36; 1971 c.734 §20;
repealed by 1979 ¢.468 §1]

240.185 Maximum number of state
employees; applicability; exceptions.

(1) On and after January 1, 2018, the
number of persons employed by the state may
not exceed one percent of the state’s population
of the prior year.

(2) The population figure shall be that
required by ORS 190.510 to 190.610.

(3) This section applies to all full-time
equivalent budgeted positions.

(4) This section does not apply to the
Governor, the Secretary of State, the State
Treasurer, the Supreme Court or the Legislative
Assembly in the conduct of duties vested in any

of them by the Oregon Constitution. However,
this exception applies only to the office of the
Governor and not to the executive branch of
government.

(5) This section does not apply to personnel
who administer unemployment insurance
benefits programs of the Employment
Department, to personnel who administer
programs required to be implemented as a
condition for the continued certification of the
Employment Division Law by the United States
Secretary of Labor or to personnel who
administer programs implemented by the United
States Department of Labor under federal law if
the state is required to enter into contracts to
provide such programs.

(6) In order to assess the effect of subsection
(1) of this section, the Oregon Department of
Administrative Services by December 31 of
each even-numbered year shall conduct a
workload analysis of each state agency,
regardless of whether the agency is exempt from
the application of subsection (1) of this section.
The workload analysis of each agency shall be
submitted to the Legislative Assembly prior to
its convening in the subsequent odd-numbered
year regular session and shall accompany the
agency’s budget request before the Joint Ways
and Means Committee. [1979 ¢.604 §1; 1983
c.340 §1; 1989 ¢.863 §1; 2009 ¢.762 §49; 2011
c.545 §17; 2015 ¢.767 §63; 2017 ¢.746 §4]

Note: 240.185 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 240 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.

ORS 240 - CATEGORIES OF SERVICE;
CLASSIFICATION AND
COMPENSATION PLANS

240.190 Policy on comparability of value
of work and compensation and classification.

(1) It is declared to be the public policy of
the State of Oregon to attempt to achieve an
equitable relationship between the comparability
of the value of work, as defined in ORS
292.951, performed by persons in state service
and the compensation and the classification
structure within the state system. To further the
effort to achieve and maintain equity for
undervalued jobs and job classifications, the

Page 62 of 135



state shall employ a neutral and objective
method of determining the comparability of the
value of work. The first priority in attaining
equitable relationships shall be achieving
compensation equity for the most undervalued
classes in the lowest salary ranges.

(2) State management, in each branch of
government, shall, when establishing or
modifying personnel plans and policies in
compensation and classification matters, or in
collective bargaining, arbitration and grievance
procedures, hold equity in compensation and
classification matters as an important
consideration. Where applicable, an exclusive
representative of a collective bargaining unit
shall hold the same considerations to achieve
consistency with the policies stated in this
section and ORS 292.951 to 292.971.

(3) No employee shall have wages decreased
in order to achieve the policy set forth in this
section. [1983 ¢.814 §1; 1987 ¢.772 §2]

Note: 240.190 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 240 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.

240.195 Categories of positions in state
service.

Positions in the service of the state are
divided into the following categories:

(1) The classified service as provided in
ORS 240.210.

(2) The unclassified service as provided in
ORS 240.205.

(3) The exempt service as defined in ORS
240.200.

(4) The management service as provided in
ORS 240.212. [1955 ¢.738 §1; 1981 ¢.409 §1]

240.200 Exempt service.

The exempt service shall comprise:

(1) Officers elected by popular vote and
persons appointed to fill vacancies in elective
offices.

(2) Members of boards and commissions
who serve on a part-time basis and who, if
compensated, receive compensation on a per
diem basis.

(3) Judges, referees, receivers, jurors and
notaries public.

(4) Officers and employees of the
Legislative Assembly.

(5) Persons employed in a professional or
scientific capacity to make or conduct a
temporary and special inquiry, investigation or
examination on behalf of the Legislative
Assembly or a committee thereof, or by
authority of the Governor.

(6) Any other position designated by law as
exempt. [1955 ¢.738 §2; 1969 ¢.80 §48; 1969
c.199 §17; 1975 ¢.427 §1; 1983 ¢.763 §29]

240.205 Unclassified service.

The unclassified service shall comprise:

(1) One executive officer and one secretary
for each board or commission, the members of
which are elected officers or are appointed by
the Governor.

(2) The director of each department of state
government, each full-time salaried head of a
state agency required by law to be appointed by
the Governor and each full-time salaried
member of a board or commission required by
law to be appointed by the Governor.

(3) The administrator of each division within
a department of state government required by
law to be appointed by the director of the
department with the approval of the Governor.

(4) Principal assistants and deputies and one
private secretary for each executive or
administrative officer specified in ORS 240.200
(1) and in subsections (1) to (3) of this section.
“Deputy” means the deputy or deputies to an
executive or administrative officer listed in
subsections (1) to (3) of this section who is
authorized to exercise that officer’s authority
upon absence of the officer. “Principal assistant
means a manager of a major agency
organizational component who reports directly
to an executive or administrative officer listed in
subsections (1) to (3) of this section or deputy
and who is designated as such by that executive
or administrative officer with the approval of the
Director of the Oregon Department of
Administrative Services.

(5) Employees in the Governor’s office and
the principal assistant and private secretary in
the Secretary of State’s division.

(6) The director, principals, instructors and
teachers in the school operated under ORS
346.010.

(7) Apprentice trainees only during the
prescribed length of their course of training.

£}
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(8) Licensed physicians and dentists
employed in their professional capacities and
student nurses, interns, and patient or adult in
custody help in state institutions.

(9) Lawyers employed in their professional
capacities.

(10) All members of the Oregon State Police
appointed under ORS 181A.050.

(11) The Deputy Superintendent of Public
Instruction appointed under ORS 326.300 and
associate superintendents in the Department of
Education.

(12) Temporary seasonal farm laborers
engaged in single phases of agricultural
production or harvesting.

(13) Any individual employed and paid from
federal funds received under a federal program
intended primarily to alleviate unemployment.
However, persons employed under this
subsection shall be treated as classified
employees for purposes of ORS 243.650 to
243.806.

(14) Managers, department heads, directors,
producers and announcers of the state radio and
television network.

(15) Employees, including managers, of the
foreign trade offices of the Oregon Business
Development Department located outside the
country.

(16) Any other position designated by law as
unclassified. [Amended by 1953 ¢.699 §3; 1955
c.738 §4; 1957 ¢.597 §1; 1959 ¢.230 §1; 1959
c.566 §4; 1961 c.645 §1; 1965 c.405 §2; 1969
.80 §49; 1969 ¢.199 §18; 1969 c.564 §3; 1969
c.599 §§66a,66b; 1971 ¢.301 §19; 1971 c.467
§25¢; 1975 ¢.3 §1; 1975 ¢.393 §1a; 1975 c.427
§2a; 1977 ¢.271 §1; 1979 ¢.747 §1; 1979 c.468
§11; 1981 ¢.518 §3; 1981 s.s. ¢.3 §40; 1983
c.763 §30; 1985 ¢.388 §1; 1985 ¢.565 §38; 1991
c.149 §3; 1991 ¢.887 §2; 1993 ¢.741 §19; 1995
c.612 §13; 2001 c.883 §42; 2007 c.858 §61;
2009 ¢.562 §17; 2011 ¢.9 §28; 2011 c.547 §40;
2011 ¢.731 §8; 2019 ¢.213 §59]

240.207 [1969 c.564 §2; 1979 c.468 §29;
repealed by 1995 ¢.612 §24]

240.210 Classified service.

The classified service comprises all
positions in the state service existing on June 16,
1945, or thereafter created and which are not
listed in ORS 240.200, 240.205 or 240.212.
[Amended by 1955 ¢.738 §7; 1981 c.409 §2]

240.212 Management service.

The management service shall comprise all
positions not in the unclassified or exempt
service that have been determined to be
confidential employees, supervisory employees
or managerial employees, as defined in ORS
243.650. [1981 ¢.409 §6; 1995 c.286 §25]

240.215 Classification plan; job share;
career ladder; transfers.

(1) The Personnel Division of the Oregon
Department of Administrative Services shall
adopt a classification plan which shall group all
positions in the classified service in
classifications based on their duties, authority
and responsibilities; and which shall set forth for
each classification, a class title, a statement of
the minimum qualifications, duties, authority
and responsibilities thereof. Each classification
of positions may be subdivided and classes may
be grouped and ranked in an appropriate
manner.

(2) The allocation of positions within the
various operating agencies to the classifications
in the classification plan shall be performed by
the agency appointing authority with post-audit
review by the division. Agencies shall allocate
positions to the available class that most
accurately describes the work based upon the
assigned duties, authorities and responsibilities.
If a position is found to be misallocated, the
agency shall change the allocation of the
position to the proper class for the work,
whether or not the assigned duties have changed
since the previous allocation decision.

(3) In adopting a classification system, the
division shall consult with appointing authorities
to determine the positions in a class of positions
that can be classified as job-sharing positions.

(4) The division shall group jobs into broad,
statewide classes, whenever possible, consistent
with good management practices and ORS
240.190 and 243.650 to 243.806. In this process,
the division shall work to reduce the total
number of classes, in conjunction with
developing career ladders and voluntary cross-
agency transfers in concert with employees of
the agency. It is intended that employees be
provided the necessary training in those
instances where additional skills are required.
[Amended by 1969 ¢.80 §50; 1979 ¢.302 §5;
1979 ¢.468 §10a; 1993 ¢.724 §11; 1995 c.155

§1]

Page 64 of 135



240.217 Certain reclassifications
prohibited.

Whenever class specifications for a class of
positions in the classified service are changed to
reflect revised or added responsibilities that
require either the same level or a higher level of
competence, such change will not result in a
downward reclassification of the class. [1978
c.6 §2]

Note: 240.217 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 240 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.

240.220 [Amended by 1969 ¢.80 §51;
repealed by 1979 ¢.468 §1]
240.225 [Repealed by 1979 ¢.468 §1]

240.227 Salary for legislator appointed to
exempt, unclassified or management service.

(1) Except as otherwise provided by section
30, Article IV of the Oregon Constitution,
notwithstanding any statute or salary plan
establishing the salary for a position in the
exempt, unclassified or management service, a
Senator or Representative who is appointed to a
position in the exempt, unclassified or
management service during the Senator’s or
Representative’s term of office shall receive a
salary established as follows:

(a) If the salary for the position to which the
Senator or Representative is appointed has been
increased during the Senator’s or
Representative’s term of office, the Senator or
Representative shall receive a salary equal to
that established for the position immediately
prior to the commencement of the Senator’s or
Representative’s term of office until the term of
office of the Senator or Representative expires.

(b) If the salary for the position to which the
Senator or Representative is appointed
decreased or remained unchanged during the
Senator’s or Representative’s term of office, the
Senator or Representative shall receive the
salary established by the applicable statute or
salary plan.

(2) As used in this section, “term of office”
means the particular four-year or two-year
period for which the Senator or Representative
was elected pursuant to section 4, Article IV of

the Oregon Constitution. In the event that the
Senator or Representative was appointed to fill a
vacancy in the Legislative Assembly, “term of
office” means the remainder of the four-year or
two-year period for which the Senator or
Representative was appointed, beginning on the
date of appointment. “Term of office” does not
mean the Senator’s or Representative’s duration
of service in the Legislative Assembly. [1987
c.879 §23]

240.230 [Repealed by 1979 ¢.468 §1]

240.233 [1955 ¢.738 §8; 1969 c.80 §52;
1975 ¢.139 §1; repealed by 1979 ¢.468 §1]

240.235 Compensation plan for classified
service.

(1) The Personnel Division shall establish
and implement a merit pay system which shall
take into consideration individual performance
and organizational accomplishment, prevailing
rates of pay for the services performed and for
comparable services in public and private
employment, living costs, maintenance or other
benefits received, obligations established by
collective bargaining agreements, and the state’s
financial condition and policies. The merit pay
system may provide for monetary awards to
employees for past meritorious service and
contribution to the mission and goals of the
employing agency.

(2) Modifications of the merit pay system
may be adopted by the division and shall be
effective only when approved by the Director of
the Oregon Department of Administrative
Services.

(3) Except as provided in subsection (4) of
this section, each employee in the classified
service shall be paid a rate within the salary
range set forth in the merit pay system for the
class of positions in which employed.

(4) Following any modification of the
classification plan affecting a position, the
division may provide that the rate of
compensation of the employee holding such
position shall not be reduced by reason of any
such modification. An employee holding such a
position shall not be eligible for any salary
increase during such period of time that the
employee’s salary is above the maximum of the
salary range of the classification to which the
employee’s position is allocated. [Amended by
1961 c.451 §1; 1969 ¢.80 §53; 1975 ¢.305 §1;
1979 c.468 §12]
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240.240 Application of chapter to
unclassified or management service.

(1) The unclassified service or, except as
provided in ORS 240.250, the management
service shall not be subject to this chapter,
except that employees and officers in the
unclassified or management service shall be
subject to the laws, rules and policies pertaining
to any type of leave with pay except as
otherwise provided in subsections (4) and (5) of
this section, and shall be subject to the laws,
rules and policies pertaining to salary plans
except as otherwise provided in subsections (3)
and (5) of this section.

(2) With regard to any unclassified or
management service position for which the
salary is not fixed by law, and except as
otherwise provided in subsections (3) and (5) of
this section, the Personnel Division shall adopt a
salary plan which is equitably applied to various
categories in the unclassified or management
service and is in reasonable conformity with the
general salary structure of the state. The division
shall maintain this unclassified and management
salary plan in accordance with the procedures
established for the classified salary plan as
provided in ORS 240.235.

(3) The Secretary of State and the State
Treasurer, for the purpose of maintaining a
salary plan for unclassified and management
service positions in their departments, may
request the advice and assistance of the division.

(4) With regard to unclassified instructors
and teachers under annual teaching contracts for
an academic year in the school operated under
ORS 346.010, arrangements for leave with pay
shall be established by the Department of
Education.

(5) With regard to unclassified positions in
the Oregon Business Development
Department’s foreign offices, the salary plan
and arrangements for leave with pay shall be
established by the Director of the Oregon
Business Development Department. [1955 ¢.738
§5; 1969 ¢.80 §54; 1971 ¢.695 §2; 1975 c.427
§4; 1981 ¢.409 §3; 1985 c.121 §1; 1991 ¢.149
§4; 1995 ¢.612 §14; 2007 ¢.858 §62; 2009 c.562

§18]

240.245 Application of chapter to exempt
service.

The exempt service shall not be subject to
the provisions of this chapter, except that, with

regard to any position for which salaries are not
fixed by law, the officer authorized by law to
appoint or fill such position shall maintain a
salary plan equitably applied to the exempt
position and in reasonable conformity with the
general salary structure of the state. [1955 ¢.738
§3; 1969 c.80 §55]

240.250 Rules applicable to management
service.

The Personnel Division shall adopt rules,
policies and procedures necessary for the
management service. The rules may cover any
wages, hours, terms and conditions of
employment addressed by this chapter, even if,
absent the rule, those wages, hours, terms and
conditions would not otherwise apply to the
management service. The rules shall further
merit principles in the examination, selection
and promotion of individuals for the
management service. [1981 ¢.409 §7; 1985
c.121 §2]

240.305 [Amended by 1975 ¢.427 §5;
repealed by 1979 ¢.468 §1]

ORS 240 - METHOD OF SELECTING
EMPLOYEES FOR SERVICE IN
CLASSIFIED POSITIONS

240.306 Recruitment, selection and
promotion of state employees; criteria;
procedures; duties of department.

(1) Recruiting, selecting and promoting
employees shall be on the basis of their relative
ability, knowledge, experience and skills,
determined by open competition and
consideration of qualified applicants, without
regard to an individual’s race, color, religion,
sex, sexual orientation, national origin, marital
status, age, disability, political affiliation or
other nonjob related factors, with proper regard
for an individual’s privacy. Nothing in this
subsection shall be construed to enlarge or
diminish the obligation of the state or the rights
of employees concerning claims of employment
discrimination as prescribed by applicable state
and federal employment discrimination laws.

(2) The Oregon Department of
Administrative Services shall establish
procedures to provide for statewide open
recruitment and selection for classifications that
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are common to state agencies. The procedures
shall include adequate public notice, affirmative
action to seek out underutilized members of
protected minorities, and job related testing. The
department may delegate to individual operating
agencies the responsibility for recruitment and
selection of classifications where appropriate.

(3) Competition for appropriate positions
may be limited to facilitate employment of those
with a substantial disability or who are
economically disadvantaged, or for purposes of
implementing a specified affirmative action
program.

(4) Appointments to positions in state
service shall be made on the basis of
qualifications and merit by selection from
eligible lists established by the department or a
delegated operating agency.

(5)(a) Noncompetitive selection and
appointment procedures may be used for
unskilled or semiskilled positions, or where job
related ranking measures are not practical or
appropriate.

(b) Noncompetitive selection and
appointment or direct appointment also may be
used by agency appointing authorities to fill
positions that:

(A) Require special or unique skills such as
expert professional level or executive positions;
or

(B) Have critical timing requirements
affecting recruitment.

(6) Minimum qualifications and
performance requirements and duties of a
classification may be appropriately modified to
permit the appointment and promotion of
trainees to positions normally filled at full
proficiency level.

(7) The department or delegated agencies
shall establish systems to provide opportunities
for promotion through meritorious service,
training, education and career development
assignments. The department shall certify to the
eligibility of persons selected for promotion or
delegate that responsibility to operating agencies
in appropriate situations. Provision shall be
made to bring persons into state service through
open competition at higher levels when the
competition provides abilities not available
among existing employees, enrich state service
or contribute to improved employment
opportunity for underrepresented groups. [1979

c.468 §20; 1985 ¢.635 §1; 1989 ¢.224 §28; 1997
¢.51 §1; 2007 ¢.100 §22]

240.307 Procedure for enforcement of
ORS 240.309; rules.

(1) Any complaint alleging violation of ORS
240.309 shall be filed with the Employment
Relations Board.

(2) Any employee may file a complaint with
the board alleging violation of ORS 240.309.

(3) If the employee makes a prima facie case
showing that the employer has violated ORS
240.309, then the burden of rebutting the prima
facie case is on the employer.

(4)(a) Any employer found to be in violation
of ORS 240.309 by the board may be required
to pay any affected employee damages for any
loss of wages, benefits and rights. The board
may also require the agency to discontinue the
improper practices.

(b) Any award granted to an affected
employee by the board shall be in addition to
any penalty imposed under ORS 240.990.

(5) Subject to the requirements of ORS
183.452, the state agency need not be
represented by legal counsel in these
proceedings before the Employment Relations
Board. The board may adopt, by rule, special
informal proceedings to review these matters
and may, in its discretion, rely on any grievance
procedure records developed by the state
agency. If the board adopts a rule under this
subsection, the employer shall not be required to
comply with ORS 183.452 (2)(b) for hearings
conducted under the board rule. Any court
review of the board’s decision under this section
shall give special deference to the informality of
the proceedings in reviewing the sufficiency of
the record. [1990 c.3 §3; 1999 c.448 §7]

240.309 Temporary appointments;
limitations; duration; extension; periodic
reports; post-audit review; investigation;
exceptions.

(1) Temporary employment shall be used for
the purpose of meeting emergency, nonrecurring
or short-term workload needs of the state.

(2) A temporary employee may be given a
nonstatus appointment without open
competition and consideration only for the
purposes enumerated in this section. Temporary
appointments shall not be used to defeat the
open competition and consideration system.
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(3) A temporary employee may not be
employed in a permanent, seasonal, intermittent
or limited duration position except to replace an
employee during an approved leave period.

(4) Employment of a temporary employee
for the same workload need, other than for
leave, may not exceed six calendar months. The
decision to extend the period of employment
may be delegated by the Personnel Division of
the Oregon Department of Administrative
Services to other state agencies. Approval to
extend shall be allowed only upon an appointing
authority’s finding that the original emergency
continues to exist and that there is no other
reasonable means to meet the emergency.
Agency actions under this subsection are subject
to post-audit review by the Oregon Department
of Administrative Services as provided in ORS
240.311.

(5) Employment of a temporary employee
for different workload needs shall not exceed
the equivalent of six calendar months in a 12-
month period.

(6) A temporary employee shall not be
denied permanent work because of the
temporary status. Temporary service shall not be
used as any portion of a required trial service
period.

(7) The Personnel Division of the Oregon
Department of Administrative Services shall
report the use of temporary employees, by
agency, once every six months, including the
duration and reason for use or extensions, if any,
of temporary appointments. The reports shall be
made available upon request to interested
parties, including employee organizations. If
any interested party alleges misuse of temporary
employees, the division shall investigate, report
its findings and take appropriate action.

(8) The Department of Justice may use
temporary status appointments for student law
clerks for a period not to exceed 24 months.

(9) The chief administrative law judge of the
Office of Administrative Hearings may use
temporary status appointments for student law
clerks for a period not to exceed 24 months.
Student law clerks appointed under this
subsection may not act as administrative law
judges or conduct hearings for the Office of
Administrative Hearings.

(10) The Public Utility Commission may use
temporary status appointments for student law
clerks for a period not to exceed 24 months.

(11) A state agency may use temporary
status appointments for a period not to exceed
48 months for student interns who are enrolled
in high school or who are under 19 years of age
and are training to receive a certificate for
passing an approved high school equivalency
test such as the General Educational
Development (GED) test. Student interns are not
eligible for benefits under ORS 243.105 to
243.285.[1985 ¢.635 §3; 1990 c.3 §1; 1993 ¢.98
§5; 1993 ¢.724 §12; 2001 ¢.312 §1; 2003 ¢.75
§20; 2009 ¢.177 §1; 2017 c.66 §14]

240.310 [Amended by 1969 ¢.80 §56; 1975
c.427 §6; repealed by 1979 c.468 §1]

240.311 Delegation of authority and
responsibility by division; post-audit review.

(1) Delegations of authority and
responsibility to operating agencies shall be
subject to appropriate post-audit review by the
Personnel Division.

(2) Controversies between operating
agencies and the division arising from post-audit
reviews shall be resolved by the Director of the
Oregon Department of Administrative Services.
[1979 c.468 §22]

240.315 [Amended by 1969 ¢.80 §57; 1975
c.427 §7; repealed by 1979 c.468 §1]

240.316 Trial service; regular status;
procedures for transfer, demotion and
separation of employees.

(1)(a) Persons initially appointed to or
promoted to a permanent or seasonal position in
state service shall be subject to a trial service
period.

(b) An appointing authority has the
discretion to subject an employee to a trial
service period when:

(A) A management service employee or a
classified, unrepresented employee transfers to a
different agency;

(B) A management service employee or a
classified, unrepresented employee transfers
back to the same agency after an absence of
more than one year;

(C) A former management service employee
or former classified, unrepresented employee is
reemployed by the same agency after an absence
of more than one year; or
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(D) A former management service employee
or former classified, unrepresented employee is
reemployed by a different agency.

(c) Any employee who serves the trial
service period designated by the Personnel
Division or a delegated operating agency for a
given classification or as described in paragraph
(b) of this subsection shall be given regular
employee status.

(2) Employees who have acquired regular
status will not be subject to separation except
for cause as defined by ORS 240.555 or lack of
work, curtailment of funds, or reorganization
requiring a reduction in force.

(3) Procedures shall be established by the
division to provide for the layoff and
opportunity for reemployment of employees
separated for reasons other than cause, which
shall take into account the needs of the service,
qualifications, quality of performance, relative
merit and length of service.

(4) Procedures shall also be established by
the division for the transfer, discipline or
demotion of employees for the good of the
service or separation of employees whose
conduct or performance continues to be
improper or inadequate after reasonable
attempts have been made to correct it, where
appropriate. [1979 ¢.468 §23; 1981 c.155 §1;
1989 c.134 §1; 1989 ¢.890 §11]

240.320 [Amended by 1969 ¢.80 §58;
repealed by 1979 ¢.468 §1]

240.321 Collective bargaining; effect of
collective bargaining agreements on
personnel rules; grievance procedures.

(1) All collective bargaining between the
state and its agencies and any certified or
recognized exclusive employee representative of
classified employees shall be under the direction
and supervision of the Director of the Oregon
Department of Administrative Services.

(2) Notwithstanding any of the provisions of
ORS 240.235, 240.306, 240.316, 240.430 and
240.551, employees of state agencies who are in
certified or recognized appropriate bargaining
units shall have all aspects of their wages, hours
and other terms and conditions of employment
determined by collective bargaining agreements
between the state and its agencies and the
exclusive employee representatives of such
employees pursuant to the provisions of ORS

243.650 to 243.806, except with regard to the
recruitment and selection of applicants for initial
appointment to state service.

(3) The provisions of rules adopted by the
Oregon Department of Administrative Services,
the subjects of which are incorporated into
collective bargaining agreements, shall not be
applicable to employees within appropriate
bargaining units covered by such agreements.

(4) The department shall ensure the speedy
resolution of employee grievances by adopting a
grievance procedure resulting in a final
employer determination within 60 days of the
filing of a written grievance, with appeal
thereafter to the Employment Relations Board,
the Civil Rights Division of the Bureau of Labor
and Industries, or other appropriate review
agency. Employees in collective bargaining
units shall have their grievances resolved as
provided for by the collective bargaining
agreement. [1979 c.468 §24; 1997 c.23 §1]

240.325 [Amended by 1969 ¢.80 §59;
repealed by 1979 c.468 §1]

240.330 [Amended by 1969 ¢.80 §60;
repealed by 1979 ¢.468 §1]

240.335 [Repealed by 1979 c.468 §1]

240.340 [Amended by 1959 ¢.689 §5; 1959
€.694 §1; 1969 ¢.80 §61; 1973 ¢.189 §1; 1973
c.827 §23; 1975 ¢.427 §8; 1979 c.861 §7;
repealed by 1979 ¢.468 §1]

240.345 [Amended by 1969 ¢.80 §62;
repealed by 1979 ¢.468 §1]

240.350 [Amended by 1969 ¢.80 §63;
repealed by 1979 ¢.468 §1]

240.355 [Amended by 1969 ¢.80 §64; 1971
€.695 §3; 1975 ¢.325 §1; repealed by 1979 c.468
§1]

240.360 [Amended by 1955 ¢.140 §1; 1969
¢.80 §65; 1975 ¢.427 §9; repealed by 1979 c.468
§1]

240.365 [Amended by 1969 ¢.80 §66; 1969
¢.347 §1; 1975 ¢.427 §10; repealed by 1979
c.468 §37]

240.370 [Amended by 1971 ¢.696 §1;
repealed by 1979 c.468 §1]

240.375 [Amended by 1959 ¢.375 §1; 1969
¢.80 §67; repealed by 1979 c.468 §1]

240.379 [1981 ¢.557 §2; 1987 ¢.743 §1;
1989 c.224 §29; repealed by 1997 ¢.221 §1]

240.380 [Amended by 1971 ¢.695 §6;
repealed by 1979 ¢.468 §1]

240.384 [1981 ¢.557 §3; 1989 c.224 §30;
repealed by 1997 ¢.221 §1]
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240.385 [Repealed by 1971 ¢.695 §10]

240.387 [1971 ¢.697 §2; repealed by 1979
c.468 §1]

240.390 [Repealed by 1979 c.468 §1]

240.391 [1979 ¢.217 §2; 1987 ¢.743 §2;
1989 ¢.224 §31; 1991 ¢.402 §2; 1993 ¢.9 §1;
repealed by 2005 ¢.45 §1]

240.392 [1979 ¢.217 §3; 1989 c.224 §32;
repealed by 1997 ¢.221 §1]

240.393 [1979 ¢.217 §4; 1981 ¢.557 §4;
1989 c.224 §33; repealed by 1997 ¢.221 §1]

240.394 [1979 ¢.217 §5; 1983 ¢.740 §63;
1989 c.224 §34; repealed by 1997 ¢.221 §1]

240.395 Suspension of merit system in
emergencies; reinstatement.

(1) In the event of emergency or abnormal
employment conditions due to disaster, national
defense, war or conflict in which the Armed
Forces of the United States are participating and
because of which Oregon citizens are subject to
induction into the Armed Forces, if a critical
shortage of persons available and employable to
fill positions and discharge duties in the
classified service results, and the Personnel
Division so finds and the Governor so certifies,
the examination, certification and appointment
procedures required by law shall be suspended
for the duration of the emergency as to all or
any classes of positions in which there is a
shortage of employees.

(2) When the division determines that the
emergency or abnormal condition no longer
exists, and the Governor so certifies, the regular
examination, certification and employment
procedures shall be reestablished. Temporary
appointments made with the approval of the
division during the emergency period shall
terminate 90 days after the date of establishment
of eligible lists for positions to which temporary
appointments have been made. [Amended by
1969 ¢.80 §68]

240.400 Designation by appointing
authority of staff employees to act as
alternates.

An appointing authority may file in writing
with the Personnel Division names of staff
employees to act in the name of the appointing
authority and to perform any act or duty of the
appointing authority authorized under the
provisions of this chapter. [1971 ¢.695 §5; 1979
c.468 §14]

240.405 [Amended by 1961 c.647 §1; 1963
c.185 §1; 1969 ¢.80 §69; 1969 c.346 §1;
repealed by 1979 ¢.468 §1]

ORS 240 - EMPLOYER-REQUESTED
INTERVIEWS

240.406 Right of unclassified or exempt
employee to be accompanied to employer-
requested interview.

An employee in the state service employed
in an unclassified or exempt position who is not
a confidential employee, managerial employee
or supervisory employee, as defined in ORS
243.650, and who is not represented by an
exclusive representative as defined in ORS
243.650 may be accompanied by an individual
selected by the employee to be present during
any interview with the employee requested by
the appointing authority, manager or supervisor
of the employee. [2011 ¢.687 §6]

ORS 240 - REMOVAL DURING TRIAL
SERVICE; SEASONAL EMPLOYEES;
MERIT RATINGS

240.410 Removals during trial period. At
any time during the trial service period, the
appointing authority may remove an employee
if, in the opinion of the appointing authority, the
trial service indicates that such employee is
unable or unwilling to perform duties
satisfactorily or that the habits and dependability
of the employee do not merit continuance in the
service. [Amended by 1979 c.468 §15]

240.415 [Repealed by 1979 ¢.468 §1]
240.420 [Repealed by 1961 ¢.646 §1]

240.425 Regular seasonal employees.

Positions which occur, terminate and recur
periodically and regularly regardless of the
duration thereof shall be designated by rule,
policy or procedure of the Personnel Division as
seasonal positions. An employee who
satisfactorily serves in a seasonal position the
trial service period designated by the division or
a delegated operating agency for the
classification to which the seasonal position is
allocated is entitled to permanent status as a
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regular seasonal employee. [Amended by 1969
.80 §70; 1981 ¢.156 §1]

240.430 Merit ratings. In cooperation with
appointing authorities, the Personnel Division
shall establish a system of merit ratings to
determine the quality of performance and
relative merit of employees in the classified
service. [Amended by 1969 c.80 §71; 1979
c.468 §16]

ORS 240 - STATE MANAGEMENT
CREDENTIALS PROGRAM

240.435 State Management Credentials
Program required; purpose.

The Oregon Department of Administrative
Services shall establish a state management
credentials program for state agency managers
and employees on a career track to become
agency managers. The state management
credentials program shall include training
opportunities for agency employees and training
requirements for existing agency managers. The
purpose of the state management credentials
program is to insure that agency managers have
the necessary training and skills to be effective
leaders and team builders and to provide
training in management skills as part of a
professional development program for
nonmanagement agency employees. To that end,
the department shall:

(1) Identify necessary job skills for state
managers, including team-building skills;

(2) Identify skills and training needs for state
managers to meet workplace requirements in the
future;

(3) Identify incentives for employees to
participate in the program; and

(4) Identify continuing education resources
in the public sector and through in-service
training to implement the state management
credentials program. [1993 ¢.724 §13a(1)]

Note: 240.435 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 240 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.

240.505 [Repealed by 1979 c.468 §1]
240.510 [Amended by 1963 ¢.199 §3; 1969
.80 §72; repealed by 1979 c.468 §1]

240.515 [Amended by 1953 ¢.353 §2; 1961
c.450 §1; 1969 ¢.80 §73; 1973 c.471 §1;
repealed by 1979 c.468 §1]

240.520 [Amended by 1969 ¢.80 §74;
repealed by 1979 ¢.468 §1]

240.525 [Repealed by 1979 ¢.468 §1]

240.530 [Repealed by 1979 ¢.468 §1]

240.535 [Amended by 1969 ¢.80 §75;
repealed by 1979 ¢.468 §1]

240.540 [Amended by 1969 ¢.80 §76;
repealed by 1979 ¢.468 §1]

240.545 [Repealed by 1979 c.468 §1]

ORS 240 - WORKING HOURS;
LEAVES:; DISCIPLINE;
REEMPLOYMENT

240.546 Payments in lieu of sick leave
with pay; rules; exclusions.

The Personnel Division may adopt rules,
policies and procedures for state agencies to
provide employees in the classified and
unclassified service with payments on account
of sickness in lieu of accrued and any future sick
leave with pay. The Legislative Assembly, state
courts and Department of Education may
similarly adopt rules, policies and procedures
providing unclassified employees with such
payments. Payments on account of sickness may
be made directly or from an insured plan, but
the payments may not include medical
treatment, hospitalization, dental or eye or other
health care or duplicate any group insurance
coverage otherwise provided in whole or in part
by employer contributions. [1981 ¢.567 §9;

1995 ¢.612 §15; 2005 ¢.751 §3]

240.550 [Repealed by 1979 c.468 §1]

240.551 Working hours, holidays, leaves
of absence and vacations of employees in
state classified service.

The Personnel Division shall establish the
hours of work, holidays, leaves of absence with
and without pay and vacations of employees in
the state classified service. The division may
delegate this responsibility to individual
operating agencies where appropriate. [1979
c.468 §21]

Page 71 of 135



240.555 Suspension, reduction, demotion
or dismissal.

The appointing authority in any division of
the service may suspend, reduce, demote or
dismiss an employee thereof for misconduct,
inefficiency, incompetence, insubordination,
indolence, malfeasance or other unfitness to
render effective service. [Amended by 1969
c.80 §77; 1975 c.427 §11; 1979 c.468 §17]

240.560 Appeal procedure.

(1) A regular employee who is reduced,
dismissed, suspended or demoted, shall have the
right to appeal to the Employment Relations
Board not later than 30 days after the effective
date of the reduction, dismissal, suspension or
demotion. The appeal must be in writing. The
appeal is timely if it is received by the board or
postmarked, if mailed postpaid and properly
addressed, not later than 30 days after the
effective date of the reduction, dismissal,
suspension or demotion. The board shall hear
the appeal within 30 days after the board
receives the appeal, unless the parties to the
hearing agree to a postponement. The board
shall furnish the division of the service
concerned with a copy of the appeal in advance
of the hearing.

(2) The hearing shall be conducted as
provided for a contested case in ORS chapter
183.

(3) If the board finds that the action
complained of was taken by the appointing
authority for any political, religious or racial
reasons, or because of sex, marital status or age,
the employee shall be reinstated to the position
and shall not suffer any loss in pay.

(4) In all other cases, if the board finds that
the action was not taken in good faith for cause,
it shall order the immediate reinstatement and
the reemployment of the employee in the
position without the loss of pay. In lieu of
affirming the action, the board may modify the
action by directing a suspension without pay for
a given period, and a subsequent restoration to
duty, or a demotion in classification, grade or
pay. The findings and order of the board shall be
certified in writing to the appointing authority
and shall be forthwith put into effect by the
appointing authority. [Amended by 1957 ¢.205
§1; 1959 c.689 §6; 1969 c.80 §78; 1971 ¢.734
§35; 1975 ¢.427 §12; 1977 ¢.400 §1; 1977 ¢.770
§6; 1993 ¢.778 §24; 2003 ¢.213 §1]

240.563 Judicial review. Judicial review of
orders under ORS 240.560 shall be as provided
in ORS chapter 183. [1971 ¢.734 §31]

240.565 [Amended by 1969 ¢.80 §79;
repealed by 1979 c.468 §1]

240.570 Classified employee filling
position in unclassified, exempt or
management service.

(1) Positions in the unclassified,
management and exempt services may be filled
by classified employees. After an employee is
terminated from the unclassified or exempt
service or removed from the management
service, for reasons other than those specified in
ORS 240.555, the state agency that employed
the employee before the appointment to the
unclassified, exempt or management service
may, at the agency’s sole discretion, restore the
employee to a position held in the agency before
the appointment if the employee meets the
position requirements. If an employee is
restored to a former position, the employee is
subject to any applicable agency collective
bargaining agreement.

(2) An appointing authority may assign,
reassign and transfer management service
employees for the good of the service and may
remove employees from the management
service due to reorganization or lack of work.

(3) A management service employee is
subject to a trial service period established
pursuant to rules of the Personnel Division
under ORS 240.250. Thereafter, the
management service employee may be
disciplined by reprimand, salary reduction,
suspension or demotion or may be removed or
dismissed from the management service if the
employee is unable or unwilling to fully and
faithfully perform the duties of the position
satisfactorily.

(4) Management service employees who are
assigned, reassigned, transferred or removed, as
provided in subsection (2) of this section, and
employees who are disciplined, removed or
dismissed from the management service as
authorized in subsection (3) of this section may
appeal to the Employment Relations Board in
the manner provided by ORS 240.560.

(5)(a) Management service employees with
immediate prior former regular status in the
classified service who are removed from trial
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service pursuant to ORS 240.410 have a right to
be restored to their former positions.

(b) Except as provided in paragraph (a) of
this subsection, management service employees
with immediate prior former regular status in the
classified service who are appointed to the
management service and who have not been
dismissed from the management service for a
reason specified in ORS 240.555:

(A) Prior to January 1, 2015, have the right
to restoration to the classified service for three
years from the date of appointment to the
management service.

(B) After December 31, 2014, have no right
to restoration to the classified service. [1955
c.738 §6; 1979 ¢.468 §18; 1981 c.409 §4; 1985
c.121 §3; 1987 ¢.269 §1; 2005 ¢.766 §1; 2014
c.22 §1]

240.572 [1977 c.271 §3; repealed by 1979
c.468 §1]

240.575 [1971 ¢.542 §2; repealed by 1979
c.468 §1]

240.580 Service credits for service in
unclassified service.

An employee who is initially appointed to a
position in the unclassified service as a member
of the Oregon State Police under ORS
181A.050, who separates voluntarily from that
service and who, within two years after the
separation, is appointed to a position in the
classified service, whether within a bargaining
unit covered by a collective bargaining
agreement or not, and acquires regular employee
status shall be entitled, for purposes of layoff
and opportunity for reemployment after
separation for reasons other than cause, to
service credit for the service in the unclassified
service preceding the service in the classified
service. ORS 240.321 (3) does not apply to
service credit granted under this section. [1983
c.746 §2; 2011 ¢.547 §41]

240.590 Reemployment of employee in
exempt service.

An employee in the exempt service who has
been employed full-time for at least 12 months
consecutively in such service may be
noncompetitively reemployed in a position for
which qualified within two years from the date
of separation, if separated from state service in
good standing. However, such reemployment

shall occur only after current bargaining unit
members have exhausted any rights under an
applicable collective bargaining agreement.
[1985 c.635 §5]

ORS 240 - BOARD FEES

240.610 Mediation service fee; labor
relations and negotiation training fee;
amount; payment; disposition of fees.

(1) Notwithstanding ORS 662.435, when the
Employment Relations Board assigns a mediator
under ORS 243.712 or 662.425 to resolve a
labor dispute or labor controversy between a
local public employer and the exclusive
representative of the public employees of that
employer, the board may charge a fee for the
mediation services provided by the board. The
local public employer and the exclusive
representative shall each pay one-half of the
amount of the fee to the board.

(2) Notwithstanding any other law, the fee
charged by the board under this section may not
exceed:

(a) $1,000 for the first two mediation
sessions;

(b) $625 for the third mediation session;

(c) $625 for the fourth mediation session;
and

(d) $1,000 for each additional mediation
session.

(3) Notwithstanding any other law, in
addition to fees for mediation services, the
board may establish fees for providing labor
relations and negotiation training. The fees are
not subject to the provisions of subsection (2) of
this section.

(4) Fees received by the board under this
section shall be deposited to the credit of the
Employment Relations Board Administrative
Account.

(5) As used in this section:

(a) “Exclusive representative” and “labor
dispute” have the meanings given those terms in
ORS 243.650.

(b) “Local public employer” means any
political subdivision in this state, including a
city, county, community college, school district,
special district and a public and quasi-public
corporation. [1993 ¢.711 §2; 1995 ¢.79 §84;
1995 ¢.448 §1; 2007 ¢.296 §7; 2011 ¢.593 §1;
2017 ¢.383 §1]
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240.705 [Repealed by 1967 ¢.630 §5]

ORS 240 - PROHIBITED CONDUCT

240.710 Certain acts unlawful.

(1) No person shall make any false
statement, certificate, mark, rating or report with
regard to any test, certification, or appointment
made under this chapter, or in any manner
commit or attempt to commit any fraud
preventing the impartial execution of this
chapter and the rules.

(2) No person shall, directly or indirectly,
give, render, pay, offer, solicit or accept any
money, service or other valuable consideration
for or on account of any appointment, proposed
appointment, promotion or proposed promotion
to, or any advantage in, a position in the
classified service.

(3) No employee of the Personnel Division,
examiner or other person shall defeat, deceive or
obstruct any person in the right of the person to
examination, eligibility, certification or
appointment under this chapter, or furnish to
any person any special or secret information for
the purpose of affecting the rights or prospects
of any person with respect to employment in the
classified service. [Amended by 1969 ¢.80 §80]

240.740 [1983 ¢.808 §2; repealed by 1989
c.890 §12]

240.750 When discipline action not to be
retained in personnel file.

No copy of a personnel discipline action that
has been communicated orally or in writing to
the employee and subsequently reduced in
severity or eliminated through collective
bargaining, grievance or personnel process shall
be placed or otherwise retained in the personnel
file of the employee unless agreed to by the
employer and the employee. [1985 c.813 §2]

Note: 240.750 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 240 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.

ORS 240 - MISCELLANEOUS

240.850 Policy on work environments;
duties of state agencies. It is the policy of the
State of Oregon to encourage cooperative,
participatory work environments and team-
based management practices in all state
agencies. To that end, when feasible and
appropriate, state agencies shall:

(1) Delegate responsibility for decision-
making and service delivery to the lowest
possible level;

(2) Involve all workers, especially frontline
workers, in the development and design of
processes and program improvements;

(3) Simplify and eliminate internal
administrative rules and policies that unduly
impede the attainment of the agency’s mission
and delivery of services;

(4) Eliminate layers of organizational
hierarchies;

(5) Envision state government as a high
performance organization in which training and
technology are viewed as an investment in the
workforce; and

(6) Promote continuous improvement of
state services through the involvement of all
workers in process design and performance-
based outcome development. [1993 c.724 §13b]

Note: 240.850 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 240 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.

240.855 Telecommuting; state policy;
agencies to adopt written policies;
identification of barriers and solutions.

(1) As used in this section:

(a) “State agency” means any state office,
department, division, bureau, board and
commission, whether in the executive,
legislative or judicial branch.

(b) “Telecommute” means to work from the
employee’s home or from an office near the
employee’s home, rather than from the principal
place of employment.

(2) It is the policy of the State of Oregon to
encourage state agencies to allow employees to
telecommute when there are opportunities for
improved employee performance, reduced
commuting miles or agency savings.
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(3) Each state agency shall adopt a written
policy that:

(a) Defines specific criteria and procedures
for telecommuting;

(b) Is applied consistently throughout the
agency; and

(c) Requires the agency, in exercising its
discretion, to consider an employee request to
telecommute in relation to the agency’s
operating and customer needs.

(4) Each state agency that has an electronic
bulletin board, home page or similar means of
communication shall post the policy adopted
under subsection (3) of this section on the
bulletin board, home page or similar site.

(5) The Oregon Department of
Administrative Services, in consultation with
the State Chief Information Officer and state
agencies, shall work to identify barriers to
telecommuting for state employees and identify
solutions to promote telecommuting. [Formerly
283.550; 2019 ¢.278 §22]

Note: 240.855 was enacted into law by the
Legislative Assembly but was not added to or
made a part of ORS chapter 240 or any series
therein by legislative action. See Preface to
Oregon Revised Statutes for further explanation.

ORS 240 - PENALTIES

240.990 Penalties.

(1) Subject to ORS 153.022, any person who
willfully violates any provision of this chapter
or of the rules thereunder commits a Class A
misdemeanor.

(2) Any person who fails to appear in
response to a subpoena or to answer any
question or produce any books or papers
pertinent to any investigation or hearing
authorized by this chapter commits a Class A
misdemeanor.

(3) A state officer or employee who fails to
comply with any provision of this chapter or of
any rule, regulation or order thereunder is
subject to all penalties and remedies provided by
law for failure of a public officer or employee to
do an act required of a public officer or
employee by law.

(4) Any person who is convicted of a Class
A misdemeanor under this chapter shall, for a
period of five years, be ineligible for
appointment to or employment in a position in

the state service, and if the person is an officer
or employee of the state, shall be deemed guilty
of malfeasance in office and shall be subject to
forfeit of the office or position. [Amended by
1999 c.1051 §301; 2011 ¢.597 §172]
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ORS 243 - COLLECTIVE
BARGAINING - GENERALLY

243.650 Definitions for ORS 243.650 to
243.806.

As used in ORS 243.650 to 243.806, unless
the context requires otherwise:

(1) “Appropriate bargaining unit” means the
unit designated by the Employment Relations
Board or voluntarily recognized by the public
employer to be appropriate for collective
bargaining. However, an appropriate bargaining
unit may not include both academically licensed
and unlicensed or nonacademically licensed
school employees. Academically licensed units
may include but are not limited to teachers,
nurses, counselors, therapists, psychologists,
child development specialists and similar
positions. This limitation does not apply to any
bargaining unit certified or recognized prior to
June 6, 1995, or to any school district with
fewer than 50 employees.

(2) “Board” means the Employment
Relations Board.

(3) “Certification” means official
recognition by the board that a labor
organization is the exclusive representative for
all of the employees in the appropriate
bargaining unit.

(4) “Collective bargaining” means the
performance of the mutual obligation of a public
employer and the representative of its
employees to meet at reasonable times and
confer in good faith with respect to employment
relations for the purpose of negotiations
concerning mandatory subjects of bargaining, to
meet and confer in good faith in accordance
with law with respect to any dispute concerning
the interpretation or application of a collective
bargaining agreement, and to execute written
contracts incorporating agreements that have
been reached on behalf of the public employer
and the employees in the bargaining unit
covered by such negotiations. The obligation to
meet and negotiate does not compel either party
to agree to a proposal or require the making of a
concession. This subsection may not be
construed to prohibit a public employer and a
certified or recognized representative of its
employees from discussing or executing written
agreements regarding matters other than
mandatory subjects of bargaining that are not
prohibited by law as long as there is mutual

agreement of the parties to discuss these
matters, which are permissive subjects of
bargaining.

(5) “Compulsory arbitration” means the
procedure whereby parties involved in a labor
dispute are required by law to submit their
differences to a third party for a final and
binding decision.

(6) “Confidential employee” means one who
assists and acts in a confidential capacity to a
person who formulates, determines and
effectuates management policies in the area of
collective bargaining.

(7)(a) “Employment relations” includes, but
is not limited to, matters concerning direct or
indirect monetary benefits, hours, vacations,
sick leave, labor organization access to and
communication with represented employees,
grievance procedures and other conditions of
employment.

(b) “Employment relations” does not include
subjects determined to be permissive,
nonmandatory subjects of bargaining by the
Employment Relations Board prior to June 6,
1995.

(c) After June 6, 1995, “employment
relations” does not include subjects that the
Employment Relations Board determines to
have a greater impact on management’s
prerogative than on employee wages, hours, or
other terms and conditions of employment.

(d) “Employment relations” does not include
subjects that have an insubstantial or de minimis
effect on public employee wages, hours, and
other terms and conditions of employment.

(e) For school district bargaining,
“employment relations” excludes class size, the
school or educational calendar, standards of
performance or criteria for evaluation of
teachers, the school curriculum, reasonable
dress, grooming and at-work personal conduct
requirements respecting smoking, gum chewing
and similar matters of personal conduct, the
standards and procedures for student discipline,
the time between student classes, the selection,
agendas and decisions of 21st Century Schools
Councils established under ORS 329.704,
requirements for expressing milk under ORS
653.077, and any other subject proposed that is
permissive under paragraphs (b), (¢) and (d) of
this subsection.

(f) For employee bargaining involving
employees covered by ORS 243.736 and

Page 76 of 135



employees of the Department of Corrections
who have direct contact with adults in custody,
“employment relations” includes safety issues
that have an impact on the on-the-job safety of
the employees or staffing levels that have a
significant impact on the on-the-job safety of the
employees.

(g) For employee bargaining involving
sworn law enforcement officers of a law
enforcement agency, as those terms are defined
in ORS 131.930, “employment relations”
includes the development of a discipline guide
or discipline matrix as those terms are defined in
ORS 243.706.

(h) For all other employee bargaining except
school district bargaining and except as provided
in paragraph (f) of this subsection, “employment
relations” excludes staffing levels and safety
issues (except those staffing levels and safety
issues that have a direct and substantial effect on
the on-the-job safety of public employees),
scheduling of services provided to the public,
determination of the minimum qualifications
necessary for any position, criteria for
evaluation or performance appraisal, assignment
of duties, workload when the effect on duties is
insubstantial, reasonable dress, grooming, and
at-work personal conduct requirements
respecting smoking, gum chewing, and similar
matters of personal conduct at work, and any
other subject proposed that is permissive under
paragraphs (b), (c) and of this subsection.

(8) “Exclusive representative” means the
labor organization that, as a result of
certification by the board or recognition by the
employer, has the right to be the collective
bargaining agent of all employees in an
appropriate bargaining unit.

(9) “Fact-finding” means identification of
the major issues in a particular labor dispute by
one or more impartial individuals who review
the positions of the parties, resolve factual
differences and make recommendations for
settlement of the dispute.

(10) “Fair-share agreement” means an
agreement between the public employer and the
recognized or certified bargaining representative
of public employees whereby employees who
are not members of the employee organization
are required to make an in-lieu-of-dues payment
to an employee organization except as provided
in ORS 243.666. Upon the filing with the board
of a petition by 30 percent or more of the

employees in an appropriate bargaining unit
covered by such union security agreement
declaring they desire that the agreement be
rescinded, the board shall take a secret ballot of
the employees in the unit and certify the results
thereof to the recognized or certified bargaining
representative and to the public employer.
Unless a majority of the votes cast in an election
favor the union security agreement, the board
shall certify deauthorization of the agreement. A
petition for deauthorization of a union security
agreement must be filed not more than 90
calendar days after the collective bargaining
agreement is executed. Only one such election
may be conducted in any appropriate bargaining
unit during the term of a collective bargaining
agreement between a public employer and the
recognized or certified bargaining
representative.

(11) “Final offer” means the proposed
contract language and cost summary submitted
to the mediator within seven days of the
declaration of impasse.

(12) “Labor dispute” means any controversy
concerning employment relations or concerning
the association or representation of persons in
negotiating, fixing, maintaining, changing, or
seeking to arrange terms or conditions of
employment relations, regardless of whether the
disputants stand in the proximate relation of
employer and employee.

(13) “Labor organization” means any
organization that has as one of its purposes
representing employees in their employment
relations with public employers.

(14) “Last best offer package” means the
offer exchanged by parties not less than 14 days
prior to the date scheduled for an interest
arbitration hearing.

(15) “Legislative body” means the
Legislative Assembly, the city council, the
county commission and any other board or
commission empowered to levy taxes.

(16) “Managerial employee” means an
employee of the State of Oregon or a public
university listed in ORS 352.002 who possesses
authority to formulate and carry out
management decisions or who represents
management’s interest by taking or effectively
recommending discretionary actions that control
or implement employer policy, and who has
discretion in the performance of these
management responsibilities beyond the routine
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discharge of duties. A “managerial employee”
need not act in a supervisory capacity in relation
to other employees. Notwithstanding this
subsection, “managerial employee” does not
include faculty members at a community
college, college or university.

(17) “Mediation” means assistance by an
impartial third party in reconciling a labor
dispute between the public employer and the
exclusive representative regarding employment
relations.

(18) “Payment-in-lieu-of-dues” means an
assessment to defray the cost for services by the
exclusive representative in negotiations and
contract administration of all persons in an
appropriate bargaining unit who are not
members of the organization serving as
exclusive representative of the employees. The
payment must be equivalent to regular union
dues and assessments, if any, or must be an
amount agreed upon by the public employer and
the exclusive representative of the employees.

(19) “Public employee” means an employee
of a public employer but does not include
elected officials, persons appointed to serve on
boards or commissions, incarcerated persons
working under Article I, Section 41, of the
Oregon Constitution, or persons who are
confidential employees, supervisory employees
or managerial employees.

(20) “Public employer” means the State of
Oregon, and the following political
subdivisions: Cities, counties, community
colleges, school districts, special districts, mass
transit districts, metropolitan service districts,
public service corporations or municipal
corporations and public and quasi-public
corporations.

(21) “Public employer representative”
includes any individual or individuals
specifically designated by the public employer
to act in its interests in all matters dealing with
employee representation, collective bargaining
and related issues.

(22) “Strike” means a public employee’s
refusal in concerted action with others to report
for duty, or his or her willful absence from his
or her position, or his or her stoppage of work,
or his or her absence in whole or in part from
the full, faithful or proper performance of his or
her duties of employment, for the purpose of
inducing, influencing or coercing a change in
the conditions, compensation, rights, privileges

or obligations of public employment; however,
nothing shall limit or impair the right of any
public employee to lawfully express or
communicate a complaint or opinion on any
matter related to the conditions of employment.

(23)(a) “Supervisory employee” means any
individual having authority in the interest of the
employer to hire, transfer, suspend, lay off,
recall, promote, discharge, assign, reward or
discipline other employees, or responsibly to
direct them, or to adjust their grievances, or
effectively to recommend such action, if in
connection therewith, the exercise of the
authority is not of a merely routine or clerical
nature but requires the use of independent
judgment. Failure to assert supervisory status in
any Employment Relations Board proceeding or
in negotiations for any collective bargaining
agreement does not thereafter prevent assertion
of supervisory status in any subsequent board
proceeding or contract negotiation.

(b) “Supervisory employee” includes a
faculty member of a public university listed in
ORS 352.002 or the Oregon Health and Science
University who:

(A) Is employed as a president, vice
president, provost, vice provost, dean, associate
dean, assistant dean, head or equivalent
position; or

(B) Is employed in an administrative
position without a reasonable expectation of
teaching, research or other scholarly
accomplishments.

(c) “Supervisory employee” does not
include:

(A) A nurse, charge nurse or nurse holding a
similar position if that position has not
traditionally been classified as supervisory;

(B) A firefighter prohibited from striking by
ORS 243.736 who assigns, transfers or directs
the work of other employees but does not have
the authority to hire, discharge or impose
economic discipline on those employees;

(C) A faculty member of a public university
listed in ORS 352.002 or the Oregon Health and
Science University who is not a faculty member
described in paragraph (b) of this subsection; or
(D) An employee of the Oregon State Police
who:

(1) Serves in a rank equivalent to or below
the rank of sergeant;

(i1) Is prohibited from striking by ORS
243.736; and
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(iii) Assigns, transfers or directs the work of
other employees but does not hire, discharge or
impose economic discipline on those
employees.

(24) “Unfair labor practice” means the
commission of an act designated an unfair labor
practice in ORS 243.672.

(25) “Voluntary arbitration” means the
procedure whereby parties involved in a labor
dispute mutually agree to submit their
differences to a third party for a final and
binding decision. [Formerly 243.711; 1975
c.728 §1; 1978 ¢.5 §1; 1987 ¢.792 §1; 1995
c.286 §1; 1999 ¢.59 §61; 2001 ¢.104 §75; 2007
c.141 §1a; 2007 c.144 §3; 2013 ¢.302 §1; 2014
c.15 §1; 2015 ¢.99 §1; 2015 ¢.767 §65; 2017
c.553 §1; 2019 c.146 §1; 2019 ¢.213 §127; 2019
c.429 §7]

Note: The amendments to 243.650 by section 2,
chapter 146, Oregon Laws 2019, become operative
January 1, 2026. See section 3, chapter 146, Oregon
Laws 2019. The text that is operative on and after
January 1, 2026, is set forth for the user’s
convenience.

243.650.

As used in ORS 243.650 to 243.806, unless
the context requires otherwise:

(1) “Appropriate bargaining unit” means the
unit designated by the Employment Relations
Board or voluntarily recognized by the public
employer to be appropriate for collective
bargaining. However, an appropriate bargaining
unit may not include both academically licensed
and unlicensed or nonacademically licensed
school employees. Academically licensed units
may include but are not limited to teachers,
nurses, counselors, therapists, psychologists,
child development specialists and similar
positions. This limitation does not apply to any
bargaining unit certified or recognized prior to
June 6, 1995, or to any school district with
fewer than 50 employees.

(2) “Board” means the Employment
Relations Board.

(3) “Certification” means official
recognition by the board that a labor
organization is the exclusive representative for
all of the employees in the appropriate
bargaining unit.

(4) “Collective bargaining” means the
performance of the mutual obligation of a public

employer and the representative of its
employees to meet at reasonable times and
confer in good faith with respect to employment
relations for the purpose of negotiations
concerning mandatory subjects of bargaining, to
meet and confer in good faith in accordance
with law with respect to any dispute concerning
the interpretation or application of a collective
bargaining agreement, and to execute written
contracts incorporating agreements that have
been reached on behalf of the public employer
and the employees in the bargaining unit
covered by such negotiations. The obligation to
meet and negotiate does not compel either party
to agree to a proposal or require the making of a
concession. This subsection may not be
construed to prohibit a public employer and a
certified or recognized representative of its
employees from discussing or executing written
agreements regarding matters other than
mandatory subjects of bargaining that are not
prohibited by law as long as there is mutual
agreement of the parties to discuss these
matters, which are permissive subjects of
bargaining.

(5) “Compulsory arbitration” means the
procedure whereby parties involved in a labor
dispute are required by law to submit their
differences to a third party for a final and
binding decision.

(6) “Confidential employee” means one who
assists and acts in a confidential capacity to a
person who formulates, determines and
effectuates management policies in the area of
collective bargaining.

(7)(a) “Employment relations” includes, but
is not limited to, matters concerning direct or
indirect monetary benefits, hours, vacations,
sick leave, labor organization access to and
communication with represented employees,
grievance procedures and other conditions of
employment.

(b) “Employment relations” does not include
subjects determined to be permissive,
nonmandatory subjects of bargaining by the
Employment Relations Board prior to June 6,
1995.

(c) After June 6, 1995, “employment
relations” does not include subjects that the
Employment Relations Board determines to
have a greater impact on management’s
prerogative than on employee wages, hours, or
other terms and conditions of employment.
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(d) “Employment relations” does not include
subjects that have an insubstantial or de minimis
effect on public employee wages, hours, and
other terms and conditions of employment.

(e) For school district bargaining,
“employment relations” excludes class size, the
school or educational calendar, standards of
performance or criteria for evaluation of
teachers, the school curriculum, reasonable
dress, grooming and at-work personal conduct
requirements respecting smoking, gum chewing
and similar matters of personal conduct, the
standards and procedures for student discipline,
the time between student classes, the selection,
agendas and decisions of 21st Century Schools
Councils established under ORS 329.704,
requirements for expressing milk under ORS
653.077, and any other subject proposed that is
permissive under paragraphs (b), (¢) and (d) of
this subsection.

(f) For employee bargaining involving
employees covered by ORS 243.736 and
employees of the Department of Corrections
who have direct contact with adults in custody,
“employment relations” includes safety issues
that have an impact on the on-the-job safety of
the employees or staffing levels that have a
significant impact on the on-the-job safety of the
employees.

(g) For employee bargaining involving
sworn law enforcement officers of a law
enforcement agency, as those terms are defined
in ORS 131.930, “employment relations”
includes the development of a discipline guide
or discipline matrix as those terms are defined in
ORS 243.706.

(h) For all other employee bargaining except
school district bargaining and except as provided
in paragraph (f) of this subsection, “employment
relations” excludes staffing levels and safety
issues (except those staffing levels and safety
issues that have a direct and substantial effect on
the on-the-job safety of public employees),
scheduling of services provided to the public,
determination of the minimum qualifications
necessary for any position, criteria for
evaluation or performance appraisal, assignment
of duties, workload when the effect on duties is
insubstantial, reasonable dress, grooming, and
at-work personal conduct requirements
respecting smoking, gum chewing, and similar
matters of personal conduct at work, and any
other subject proposed that is permissive under

paragraphs (b), (¢) and of this subsection.

(8) “Exclusive representative” means the
labor organization that, as a result of
certification by the board or recognition by the
employer, has the right to be the collective
bargaining agent of all employees in an
appropriate bargaining unit.

(9) “Fact-finding” means identification of
the major issues in a particular labor dispute by
one or more impartial individuals who review
the positions of the parties, resolve factual
differences and make recommendations for
settlement of the dispute.

(10) “Fair-share agreement” means an
agreement between the public employer and the
recognized or certified bargaining representative
of public employees whereby employees who
are not members of the employee organization
are required to make an in-lieu-of-dues payment
to an employee organization except as provided
in ORS 243.666. Upon the filing with the board
of a petition by 30 percent or more of the
employees in an appropriate bargaining unit
covered by such union security agreement
declaring they desire that the agreement be
rescinded, the board shall take a secret ballot of
the employees in the unit and certify the results
thereof to the recognized or certified bargaining
representative and to the public employer.
Unless a majority of the votes cast in an election
favor the union security agreement, the board
shall certify deauthorization of the agreement. A
petition for deauthorization of a union security
agreement must be filed not more than 90
calendar days after the collective bargaining
agreement is executed. Only one such election
may be conducted in any appropriate bargaining
unit during the term of a collective bargaining
agreement between a public employer and the
recognized or certified bargaining
representative.

(11) “Final offer” means the proposed
contract language and cost summary submitted
to the mediator within seven days of the
declaration of impasse.

(12) “Labor dispute” means any controversy
concerning employment relations or concerning
the association or representation of persons in
negotiating, fixing, maintaining, changing, or
seeking to arrange terms or conditions of
employment relations, regardless of whether the
disputants stand in the proximate relation of
employer and employee.
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(13) “Labor organization” means any
organization that has as one of its purposes
representing employees in their employment
relations with public employers.

(14) “Last best offer package” means the
offer exchanged by parties not less than 14 days
prior to the date scheduled for an interest
arbitration hearing.

(15) “Legislative body” means the
Legislative Assembly, the city council, the
county commission and any other board or
commission empowered to levy taxes.

(16) “Managerial employee” means an
employee of the State of Oregon or a public
university listed in ORS 352.002 who possesses
authority to formulate and carry out
management decisions or who represents
management’s interest by taking or effectively
recommending discretionary actions that control
or implement employer policy, and who has
discretion in the performance of these
management responsibilities beyond the routine
discharge of duties. A “managerial employee”
need not act in a supervisory capacity in relation
to other employees. Notwithstanding this
subsection, “managerial employee” does not
include faculty members at a community
college, college or university.

(17) “Mediation” means assistance by an
impartial third party in reconciling a labor
dispute between the public employer and the
exclusive representative regarding employment
relations.

(18) “Payment-in-licu-of-dues” means an
assessment to defray the cost for services by the
exclusive representative in negotiations and
contract administration of all persons in an
appropriate bargaining unit who are not
members of the organization serving as
exclusive representative of the employees. The
payment must be equivalent to regular union
dues and assessments, if any, or must be an
amount agreed upon by the public employer and
the exclusive representative of the employees.

(19) “Public employee” means an employee
of a public employer but does not include
elected officials, persons appointed to serve on
boards or commissions, incarcerated persons
working under Article I, section 41, of the
Oregon Constitution, or persons who are
confidential employees, supervisory employees
or managerial employees.

(20) “Public employer” means the State of

Oregon, and the following political
subdivisions: Cities, counties, community
colleges, school districts, special districts, mass
transit districts, metropolitan service districts,
public service corporations or municipal
corporations and public and quasi-public
corporations.

(21) “Public employer representative”
includes any individual or individuals
specifically designated by the public employer
to act in its interests in all matters dealing with
employee representation, collective bargaining
and related issues.

(22) “Strike” means a public employee’s
refusal in concerted action with others to report
for duty, or his or her willful absence from his
or her position, or his or her stoppage of work,
or his or her absence in whole or in part from
the full, faithful or proper performance of his or
her duties of employment, for the purpose of
inducing, influencing or coercing a change in
the conditions, compensation, rights, privileges
or obligations of public employment; however,
nothing shall limit or impair the right of any
public employee to lawfully express or
communicate a complaint or opinion on any
matter related to the conditions of employment.

(23)(a) “Supervisory employee” means any
individual having authority in the interest of the
employer to hire, transfer, suspend, lay off,
recall, promote, discharge, assign, reward or
discipline other employees, or responsibly to
direct them, or to adjust their grievances, or
effectively to recommend such action, if in
connection therewith, the exercise of the
authority is not of a merely routine or clerical
nature but requires the use of independent
judgment. Failure to assert supervisory status in
any Employment Relations Board proceeding or
in negotiations for any collective bargaining
agreement does not thereafter prevent assertion
of supervisory status in any subsequent board
proceeding or contract negotiation.

(b) “Supervisory employee” includes a
faculty member of a public university listed in
ORS 352.002 or the Oregon Health and Science
University who:

(A) Is employed as a president, vice
president, provost, vice provost, dean, associate
dean, assistant dean, head or equivalent
position; or

(B) Is employed in an administrative
position without a reasonable expectation of
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teaching, research or other scholarly
accomplishments.

(c) “Supervisory employee” does not
include:

(A) A nurse, charge nurse or nurse holding a
similar position if that position has not
traditionally been classified as supervisory;

(B) A firefighter prohibited from striking by
ORS 243.736 who assigns, transfers or directs
the work of other employees but does not have
the authority to hire, discharge or impose
economic discipline on those employees; or

(C) A faculty member of a public university
listed in ORS 352.002 or the Oregon Health and
Science University who is not a faculty member
described in paragraph (b) of this subsection.

(24) “Unfair labor practice” means the
commission of an act designated an unfair labor
practice in ORS 243.672.

(25) “Voluntary arbitration” means the
procedure whereby parties involved in a labor
dispute mutually agree to submit their
differences to a third party for a final and
binding decision.

243.656 Policy statement.

The Legislative Assembly finds and declares
that:

(1) The people of this state have a
fundamental interest in the development of
harmonious and cooperative relationships
between government and its employees;

(2) Recognition by public employers of the
right of public employees to organize and full
acceptance of the principle and procedure of
collective negotiation between public employers
and public employee organizations can alleviate
various forms of strife and unrest. Experience in
the private and public sectors of our economy
has proved that unresolved disputes in the public
service are injurious to the public, the
governmental agencies, and public employees;

(3) Experience in private and public
employment has also proved that protection by
law of the right of employees to organize and
negotiate collectively safeguards employees and
the public from injury, impairment and
interruptions of necessary services, and removes
certain recognized sources of strife and unrest,
by encouraging practices fundamental to the
peaceful adjustment of disputes arising out of
differences as to wages, hours, terms and other
working conditions, and by establishing greater

equality of bargaining power between public
employers and public employees;

(4) The state has a basic obligation to protect
the public by attempting to assure the orderly
and uninterrupted operations and functions of
government;

(5) It is in the public interest to ensure that
exclusive representatives of public employees
are able to effectively carry out their statutory
duties by having direct access to represented
employees, including communicating with the
employees at the workplace or otherwise;

(6) It is the purpose of ORS 243.650 to
243.806 to obligate public employers, public
employees and their representatives to enter into
collective negotiations with willingness to
resolve grievances and disputes relating to
employment relations and to enter into written
and signed contracts evidencing agreements
resulting from such negotiations. It is also the
purpose of ORS 243.650 to 243.806 to promote
the improvement of employer-employee
relations within the various public employers by
providing a uniform basis for recognizing the
right of public employees to join organizations
of their own choice, and to be represented by
such organizations in their employment relations
with public employers; and

(7) Ensuring meaningful communication
between labor organizations and employees
increases the effectiveness of public employees’
work performance. [1973 ¢.536 §2; 2019 c.429

§8]

243.662 Rights of public employees to
join labor organizations.

Public employees have the right to form,
join and participate in the activities of labor
organizations of their own choosing for the
purpose of representation and collective
bargaining with their public employer on
matters concerning employment relations.
[Formerly 243.730]

243.666 Certified or recognized labor
organization as exclusive employee group
representative.

(1) A labor organization certified by the
Employment Relations Board or recognized by
the public employer is the exclusive
representative of the employees of a public
employer for the purposes of collective
bargaining with respect to employment
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relations.

(2) Notwithstanding the provisions of
subsection (1) of this section, an individual
employee or group of employees at any time
may present grievances to their employer and
have such grievances adjusted, without the
intervention of the labor organization, if:

(a) The adjustment is not inconsistent with
the terms of a collective bargaining contract or
agreement then in effect; and

(b) The labor organization has been given
opportunity to be present at the adjustment.

(3) Nothing in this section prevents a public
employer from recognizing a labor organization
which represents at least a majority of
employees as the exclusive representative of the
employees of a public employer when the board
has not designated the appropriate bargaining
unit or when the board has not certified an
exclusive representative in accordance with
ORS 243.686. [Formerly 243.735; 1983 ¢.740
§65; 2019 c.429 §9]

243.668 Legislative findings.

(1) The Legislative Assembly finds that:

(a) It is the policy of this state that public
funds may not be used to subsidize interference
with an employee’s choice to join or to be
represented by a labor union.

(b) Some public employers use public funds
to aid or subsidize efforts to deter union
organizing.

(¢) Use of public funds to deter union
organizing is contrary to the purposes for which
the funds were appropriated and is wasteful of
scarce public resources.

(2) The purpose of ORS 243.670 is to
maintain the neutrality of public bodies in labor
organizing by forbidding the use of public funds
for unintended purposes and to conserve public
resources by ensuring that public funds are used
as intended. [2013 ¢.663 §3]

Note: 243.668 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 243 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.

243.670 Prohibition of actions by public
employer to assist, promote or deter union
organizing; rules.

(1) As used in this section:

(a) “Assist, promote or deter union
organizing” means any attempt by a public
employer to influence the decision of any or all
of its employees or the employees of its
subcontractors regarding:

(A) Whether to support or oppose a labor
organization that represents or seeks to represent
those employees; or

(B) Whether to become a member of any
labor organization.

(b) “Public funds” means moneys drawn
from the State Treasury or any special or trust
fund of the state government, including any
moneys appropriated by the state government
and transferred to any public body, as defined in
ORS 174.109, and any other moneys under the
control of a public official by virtue of office.

(c) “Public property” means any real
property or facility owned or leased by a public
employer.

(2) A public employer may not:

(a) Use public funds to support actions to
assist, promote or deter union organizing; or

(b) Discharge, demote, harass or otherwise
take adverse action against any individual
because the individual seeks to enforce this
section or testifies, assists or participates in any
manner in an investigation, hearing or other
proceeding to enforce this section.

(3) If an employee requests the opinion of
the employee’s employer or supervisor about
union organizing, nothing in this section
prohibits the employer or supervisor from
responding to the request of the employee.

(4) This section does not apply to an activity
performed, or to an expense incurred, in
connection with:

(a) Addressing a grievance or negotiating or
administering a collective bargaining agreement.

(b) Allowing a labor organization or its
representatives access to the public employer’s
facilities or property.

(c) Performing an activity required by
federal or state law or by a collective bargaining
agreement.

(d) Negotiating, entering into or carrying out
an agreement with a labor organization.

(e) Paying wages to a represented employee
while the employee is performing duties if the
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payment is permitted under a collective
bargaining agreement.

(5)(a) This section shall be enforced by the
Employment Relations Board, which shall adopt
rules necessary to implement and administer
compliance. A resident of this state may
intervene as a plaintiff in any action brought
under this section.

(b) Nothing in this section prohibits a public
employer from spending public funds for the
purpose of:

(A) Representing the public employer in a
proceeding before the board or in a judicial
review of that proceeding;

(B) Granting paid release time under ORS
243.802; or

(C) Providing paid excused time to public
employees who engage in the activities
described under ORS 243.798. [2013 ¢.663 §4;
2019 ¢.429 §10]

Note: 243.670 was added to and made a part of
243.650 to 243.806 by legislative action but was not
added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

ORS 243 — UNFAIR LABOR
PRACTICES

243.672 Unfair labor practices;
complaints; filing fees.

(1) It is an unfair labor practice for a public
employer or its designated representative to do
any of the following:

(a) Interfere with, restrain or coerce
employees in or because of the exercise of rights
guaranteed in ORS 243.662.

(b) Dominate, interfere with or assist in the
formation, existence or administration of any
employee organization.

(c) Discriminate in regard to hiring, tenure
or any terms or condition of employment for the
purpose of encouraging or discouraging
membership in an employee organization.
Nothing in this section is intended to prohibit
the entering into of a fair-share agreement
between a public employer and the exclusive
bargaining representative of its employees. If a
“fair-share” agreement has been agreed to by the
public employer and exclusive representative,
nothing prohibits the deduction of the payment-
in-lieu-of-dues from the salaries or wages of the
employees.

(d) Discharge or otherwise discriminate
against an employee because the employee has
signed or filed an affidavit, petition or complaint
or has given information or testimony under
ORS 243.650 to 243.806.

(e) Refuse to bargain collectively in good
faith with the exclusive representative.

(f) Refuse or fail to comply with any
provision of ORS 243.650 to 243.806.

(g) Violate the provisions of any written
contract with respect to employment relations
including an agreement to arbitrate or to accept
the terms of an arbitration award, where
previously the parties have agreed to accept
arbitration awards as final and binding upon
them.

(h) Refuse to reduce an agreement, reached
as a result of collective bargaining, to writing
and sign the resulting contract.

(1) Violate ORS 243.670 (2).

(j) Attempt to influence an employee to
resign from or decline to obtain membership in
a labor organization.

(k) Encourage an employee to revoke an
authorization for the deductions described under
ORS 243.806.

(2) Subject to the limitations set forth in this
subsection, it is an unfair labor practice for a
public employee or for a labor organization or
its designated representative to do any of the
following:

(a) Interfere with, restrain or coerce any
employee in or because of the exercise of any
right guaranteed under ORS 243.650 to 243.806.

(b) Refuse to bargain collectively in good
faith with the public employer if the labor
organization is an exclusive representative.

(c) Refuse or fail to comply with any
provision of ORS 243.650 to 243.806.

(d) Violate the provisions of any written
contract with respect to employment relations,
including an agreement to arbitrate or to accept
the terms of an arbitration award, where
previously the parties have agreed to accept
arbitration awards as final and binding upon
them.

(e) Refuse to reduce an agreement, reached
as a result of collective bargaining, to writing
and sign the resulting contract.

(3) It is an unfair labor practice for any labor
organization to engage in unconventional strike
activity not protected for private sector
employees under the National Labor Relations

Page 84 of 135



Act on June 6, 1995. This provision applies to
sitdown, slowdown, rolling, intermittent or on-
and-off again strikes.

(4) It is an unfair labor practice for a labor
organization or its agents to picket or cause,
induce, or encourage to be picketed, or threaten
to engage in such activity, at the residence or
business premises of any individual who is a
member of the governing body of a public
employer, with respect to a dispute over a
collective bargaining agreement or negotiations
over employment relations, if an objective or
effect of such picketing is to induce another
person to cease doing business with the
governing body member’s business or to cease
handling, transporting or dealing in goods or
services produced at the governing body’s
business. For purposes of this subsection, a
member of the Legislative Assembly is a
member of the governing body of a public
employer when the collective bargaining
negotiation or dispute is between the State of
Oregon and a labor organization. The Governor
and other statewide elected officials are not
considered members of a governing body for
purposes of this subsection. Nothing in this
subsection may be interpreted or applied in a
manner that violates the right of free speech and
assembly as protected by the Constitution of the
United States or the Constitution of the State of
Oregon.

(5) It is not an unfair labor practice or a
violation of subsection (2)(a) of this section for
the exclusive representative of an appropriate
bargaining unit to charge the following
employees in the unit reasonable fees and costs
for representation that are unrelated to the
negotiation of a collective bargaining
agreement, provided that the employees are not
members of the labor organization that is the
exclusive representative and have not
voluntarily entered into a fair-share agreement:

(a) A police officer of a city or municipal
police department;

(b) A sheriff or deputy sheriff; or

(c) A police officer commissioned by a
university under ORS 352.121 or 353.125.

(6) An injured party may file a written
complaint with the Employment Relations
Board not later than 180 days following the
occurrence of an unfair labor practice. For each
unfair labor practice complaint filed, a fee of
$300 is imposed. For each answer to an unfair

labor practice complaint filed with the board, a
fee of $300 is imposed. The board may allow
any other person to intervene in the proceeding
and to present testimony. A person allowed to
intervene shall pay a fee of $300 to the board.
The board may, in its discretion, order fee
reimbursement to the prevailing party in any
case in which the complaint or answer is found
to have been frivolous or filed in bad faith. The
board shall deposit fees received under this
section to the credit of the Employment
Relations Board Administrative Account. [1973
€.536 §4; 1995 ¢.286 §2; 2007 ¢.296 §1; 2011
€.593 §2; 2013 ¢.663 §6; 2019 ¢.429 §11; 2019
c.439 §1]

243.676 Processing of unfair labor
practice complaints; civil penalties.

(1) Whenever a written complaint is filed
alleging that any person has engaged in or is
engaging in any unfair labor practice listed in
ORS 243.672 (1) to (4) and 243.752, the
Employment Relations Board or its agent shall:

(a) Cause to be served upon such person a
copy of the complaint;

(b) Investigate the complaint to determine if
a hearing on the unfair labor practice charge is
warranted. If the investigation reveals that no
issue of fact or law exists, the board may
dismiss the complaint; and

(c) Set the matter for hearing if the board
finds in its investigation made pursuant to
paragraph (b) of this subsection that an issue of
fact or law exists. The hearing shall be before
the board or an agent of the board not more than
20 days after a copy of the complaint has been
served on the person.

(2) Where, as a result of the hearing required
pursuant to subsection (1)(c) of this section, the
board finds that any person named in the
complaint has engaged in or is engaging in any
unfair labor practice charged in the complaint,
the board shall:

(a) State its findings of fact;

(b) Issue and cause to be served on such
person an order that the person cease and desist
from the unfair labor practice;

(c) Take such affirmative action, including
but not limited to the reinstatement of
employees with or without back pay, as
necessary to effectuate the purposes of ORS
240.060, 240.065, 240.080, 240.123, 243.650 to
243.806 and 341.290;
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(d) Designate the amount and award
representation costs, if any, to the prevailing
party; and

(e) Designate the amount and award attorney
fees, if any, to the prevailing party on appeal,
including proceedings for Supreme Court
review, of a board order.

(3) Where the board finds that the person
named in the complaint has not engaged in or is
not engaging in an unfair labor practice, the
board shall:

(a) Issue an order dismissing the complaint;
and

(b) Designate the amount and award
representation costs, if any, to the prevailing
party.

(4)(a) The board may award a civil penalty
to any person as a result of an unfair labor
practice complaint hearing, in the aggregate
amount of up to $1,000 per case, without regard
to attorney fees, if:

(A) The complaint has been aftirmed
pursuant to subsection (2) of this section and the
board finds that the person who has committed,
or who is engaging, in an unfair labor practice
has done so repetitively, knowing that the action
taken was an unfair labor practice and took the
action disregarding this knowledge, or that the
action constituting the unfair labor practice was
egregious; or

(B) The complaint has been dismissed
pursuant to subsection (3) of this section, and
that the complaint was frivolously filed, or filed
with the intent to harass the other person, or
both.

(b) Notwithstanding paragraph (a) of this
subsection, if the board finds that a public
employer named in the complaint violated ORS
243.670 (2), the board shall impose a civil
penalty equal to triple the amount of funds the
public employer expended to assist, promote or
deter union organizing.

(5) As used in subsections (1) to (4) of this
section, “person” includes but is not limited to
individuals, labor organizations, associations
and public employers. [1973 ¢.536 §5; 1979
c.219 §1; 1983 ¢.504 §1; 1983 ¢.559 §1; 2013
c.663 §7; 2019 ¢.429 §12; 2019 c.439 §2]

ORS 243 - REPRESENTATION
MATTERS

243.682 Representation questions;
investigation and hearings on petitions;
certification without election; rules;
elections.

(1) If a question of representation exists, the
Employment Relations Board shall:

(a) Upon application of a public employer, a
public employee or a labor organization,
designate the appropriate bargaining unit, and in
making its determination shall consider such
factors as community of interest, wages, hours
and other working conditions of the employees
involved, the history of collective bargaining,
and the desires of the employees. The board
may determine a unit to be the appropriate unit
in a particular case even though some other unit
might also be appropriate. Unless a labor
organization and a public employer agree
otherwise, the board may not designate as
appropriate a bargaining unit that includes:

(A) A faculty member described in ORS
243.650 (23)(c)(C) who supervises one or more
other faculty members; and

(B) Any faculty member who is supervised
by a faculty member described in subparagraph
(A) of this paragraph.

(b) Investigate and conduct a hearing on a
petition that has been filed by:

(A) A labor organization alleging that 30
percent of the employees in an appropriate
bargaining unit desire to be represented for
collective bargaining by an exclusive
representative;

(B) A labor organization alleging that 30
percent of the employees in an appropriate
bargaining unit assert that the designated
exclusive representative is no longer the
representative of the majority of the employees
in the unit;

(C) A public employer alleging that one or
more labor organizations has presented a claim
to the public employer requesting recognition as
the exclusive representative in an appropriate
bargaining unit; or

(D) An employee or group of employees
alleging that 30 percent of the employees assert
that the designated exclusive representative is
no longer the representative of the majority of
employees in the unit.

(2)(a) Notwithstanding subsection (1) of this
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section, when an employee, group of employees
or labor organization acting on behalf of the
employees files a petition alleging that a
majority of employees in a unit appropriate for
the purpose of collective bargaining wish to be
represented by a labor organization for that
purpose, or when a labor organization files a
petition alleging that the majority in a group of
unrepresented employees seek to be added to an
existing bargaining unit, the board shall
investigate the petition. If the board finds that a
majority of the employees in a unit appropriate
for bargaining or a majority of employees in a
group of unrepresented employees that is
appropriate to add to an existing bargaining unit
have signed authorizations designating the labor
organization specified in the petition as the
employees’ bargaining representative and that
no other labor organization is currently certified
or recognized as the exclusive representative of
any of the employees in the unit or in the group
of unrepresented employees seeking to be added
to an existing bargaining unit, the board may not
conduct an election but shall certify the labor
organization as the exclusive representative
unless a petition for a representation election is
filed as provided in subsection (3) of this
section.

(b) The board by rule shall develop
guidelines and procedures for the designation by
employees of a bargaining representative in the
manner described in paragraph (a) of this
subsection. The guidelines and procedures must
include:

(A) Model collective bargaining
authorization language that may be used for
purposes of making the designations described
in paragraph (a) of this subsection;

(B) Procedures to be used by the board to
establish the authenticity of signed
authorizations designating bargaining
representatives;

(C) Procedures to be used by the board to
notify affected employees of the filing of a
petition requesting certification under
subsection (3) of this section;

(D) Procedures for filing a petition to
request a representation election, including a
timeline of not more than 14 days after notice
has been delivered to the affected employees of
a petition filed under paragraph (a) of this
subsection; and

(E) Procedures for expedited resolution of

any dispute about the scope of the appropriate
bargaining unit. The resolution of the dispute
may occur after an election is conducted.

(c) Solicitation and rescission of a signed
authorization designating bargaining
representatives are subject to the provisions of
ORS 243.672.

(3)(a) Notwithstanding subsection (2) of this
section, when a petition requesting certification
has been filed under subsection (2) of this
section, an employee or a group of employees in
the unit designated by the petition, or one or
more of the unrepresented employees seeking to
be added to an existing bargaining unit, may file
a petition with the board to request that a
representation election be conducted.

(b) The petition requesting a representation
election must be supported by at least 30 percent
of the employees in the bargaining unit
designated by the petition, or 30 percent of the
unrepresented employees seeking to be added to
an existing bargaining unit.

(c) The representation election shall be
conducted on-site or by mail not later than 45
days after the date on which the petition was
filed.

(4) Except as provided in ORS 243.692, if
the board finds in a hearing conducted pursuant
to subsection (1)(b) of this section that a
question of representation exists, the board shall
conduct an election by secret ballot, at a time
and place convenient for the employees of the
jurisdiction and also within a reasonable period
of time after the filing has taken place, and
certify the results of the election. [1973 ¢.536
§7;2007 c.833 §1; 2013 c.663 §8; 2017 ¢.496
§3;2017 c.553 §2]

243.684 Requirements for petition for
representation.

A petition for representation filed under ORS
243.682 (2) must include a statement of a desire
by the employees to be represented and must be
signed and dated by the employees during the
180 days before the petition is filed with the
Employment Relations Board. [2013 ¢.663 §5;
2017 ¢.496 §4]

Note: 243.684 was enacted into law by the
Legislative Assembly but was not added to or made
a part of ORS chapter 243 or any series therein by
legislative action. See Preface to Oregon Revised
Statutes for further explanation.
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243.686 Representation elections; ballot
form; determining organization to be
certified; consent elections.

(1) The Employment Relations Board shall
place on the ballot only those labor
organizations designated to be placed on the
ballot by more than 10 percent of the employees
in an appropriate bargaining unit.

(2) The ballot shall contain a provision for
marking no representation.

(3) The board shall determine who is eligible
to vote in the election and require the employer
to provide a complete list of all such eligible
persons, their names, addresses and job
classifications to each candidate organization on
the ballot at least 20 days before the election is
to occur.

(4) The labor organization which receives
the majority of the votes cast in an election shall
be certified by the board as the exclusive
representative.

(5) In any election where there are more
than two choices on the ballot and none of the
choices receives a majority of the votes cast, a
runoff election shall be conducted. The ballot in
the runoff election shall contain the two choices
on the original ballot that received the largest
number of votes.

(6) Nothing in this section is intended to
prohibit the waiving of hearings by stipulation
for the purpose of a consent election, in
conformity with the rules of the board. [1973
c.536 §8; 1983 ¢.83 §27; 1997 c.11 §4; 2010
c.22 §1]

243.692 Limitation on successive
representation elections.

(1) No election shall be conducted under
ORS 243.682 (4) in any appropriate bargaining
unit within which during the preceding 12-
month period an election was held, nor during
the term of any lawful collective bargaining
agreement between a public employer and an
employee representative. However, a contract
with a term of more than three years shall be a
bar for only the first three years of its term.

(2) Notwithstanding subsection (1) of this
section, the Employment Relations Board shall
rule that a contract will not be given the effect
of barring an election if it finds that:

(a) Unusual circumstances exist under which
the contract is no longer a stabilizing force; and

(b) An election should be held to restore
stability to the representation of employees in
the unit.

(3) A petition for an election where a
contract exists must be filed not more than 90
calendar days and not less than 60 calendar days
before the end of the contract period. If the
contract is for more than three years, a petition
for election may be filed any time after three
years from the effective date of the contract.
[1973 ¢.536 §9; 1999 ¢.572 §1; 2007 ¢.833 §2]

ORS 243 —- BARGAINING:;
MEDIATION; FACT-FINDING

243.696 State agency representatives in
bargaining; Chief Justice as representative of
judicial branch.

(1) The Oregon Department of
Administrative Services shall represent all state
agencies which have bargaining units in
collective bargaining negotiations with the
certified or recognized exclusive representatives
of all appropriate bargaining units of exempt,
unclassified and classified employees, except
those unclassified employees governed by the
provisions of ORS 240.240. The department
may delegate such collective bargaining
responsibility to operating agencies as may be
appropriate.

(2) The Chief Justice of the Supreme Court
shall represent the judicial department in
collective bargaining negotiations with the
certified or recognized exclusive representatives
of all appropriate bargaining units of officers
and employees of the courts of this state who are
state officers or employees. The Chief Justice
may delegate such collective bargaining
responsibility to the state court administrator.
[1973 ¢.536 §10; 1979 c.468 §25; 1983 ¢.763
§64]

243.698 Expedited bargaining process;
notice; implementation of proposed changes.

(1) When the employer is obligated to
bargain over employment relations during the
term of a collective bargaining agreement and
the exclusive representative demands to bargain,
the bargaining may not, without the consent of
both parties and provided the parties have
negotiated in good faith, continue past 90
calendar days after the date the notification
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specified in subsection (2) of this section is
received.

(2) The employer shall notify the exclusive
representative in writing of anticipated changes
that impose a duty to bargain.

(3) Within 14 calendar days after the
employer’s notification of anticipated changes
specified in subsection (2) of this section is sent,
the exclusive representative may file a demand
to bargain. If a demand to bargain is not filed
within 14 days of the notice, the exclusive
representative waives its right to bargain over
the change or the impact of the change
identified in the notice.

(4) The expedited bargaining process shall
cease 90 calendar days after the written notice
described in subsection (2) of this section is
sent, and the employer may implement the
proposed changes without further obligations to
bargain. At any time during the 90-day period,
the parties jointly may agree to mediation, but
that mediation shall not continue past the 90-day
period from the date the notification specified in
subsection (2) of this section is sent. Neither
party may seek binding arbitration during the
90-day period. [1995 c.286 §13]

Note: 243.698 was added to and made a part
0f 243.650 to 243.806 by legislative action but
was not added to any smaller series therein. See
Preface to Oregon Revised Statutes for further
explanation.

243.702 Renegotiation of invalid provisions
in agreements.

(1) In the event any words or sections of a
collective bargaining agreement are declared to
be invalid by any court of competent
jurisdiction, by ruling by the Employment
Relations Board, by statute or constitutional
amendment or by inability of the employer or
the employees to perform to the terms of the
agreement, then upon request by either party the
invalid words or sections of the collective
bargaining agreement shall be reopened for
negotiation.

(2) Renegotiation of a collective bargaining
agreement pursuant to this section is subject to
ORS 243.698.[1973 ¢.536 §11; 1995 ¢.286 §4]

243.706 Agreement may provide for
grievance and other disputes to be resolved
by binding arbitration or other resolution
process; powers of arbitrator.

(1) A public employer may enter into a
written agreement with the exclusive
representative of an appropriate bargaining unit
setting forth a grievance procedure culminating
in binding arbitration or any other dispute
resolution process agreed to by the parties. As a
condition of enforceability, any arbitration
award that orders the reinstatement of a public
employee or otherwise relieves the public
employee of responsibility for misconduct shall
comply with public policy requirements as
clearly defined in statutes or judicial decisions
including but not limited to policies respecting
sexual harassment or sexual misconduct,
unjustified and egregious use of physical or
deadly force and serious criminal misconduct,
related to work. In addition, with respect to
claims that a grievant should be reinstated or
otherwise relieved of responsibility for
misconduct based upon the public employer’s
alleged previous differential treatment of
employees for the same or similar conduct, the
arbitration award must conform to the following
principles:

(a) Some misconduct is so egregious that no
employee can reasonably rely on past treatment
for similar offenses as a justification or defense
to discharge or other discipline.

(b) Public managers have a right to change
disciplinary policies at any time,
notwithstanding prior practices, if such
managers give reasonable advance notice to
affected employees and the change does not
otherwise violate a collective bargaining
agreement.

(2) In addition to subsection (1) of this
section, a public employer may enter into a
written agreement with the exclusive
representative of its employees providing that a
labor dispute over conditions and terms of a
contract may be resolved through binding
arbitration.

(3) Notwithstanding subsection (1) of this
section, when an arbitration proceeding involves
alleged misconduct by a sworn law enforcement
officer of any law enforcement agency, as those
terms are defined in ORS 131.930, and the
arbitrator makes a finding that misconduct has
occurred consistent with the law enforcement
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agency’s finding of misconduct, the arbitration
award may not order any disciplinary action
that differs from the disciplinary action imposed
by the agency, if the disciplinary action imposed
by the agency is consistent with the provisions
of a discipline guide or discipline matrix
adopted by the agency as a result of collective
bargaining and incorporated into the agency’s
disciplinary policies.

(4) In an arbitration proceeding under this
section, the arbitrators, or a majority of the
arbitrators, may:

(a) Issue subpoenas on their own motion or
at the request of a party to the proceeding to:

(A) Compel the attendance of a witness
properly served by either party; and

(B) Require from either party the production
of books, papers and documents the arbitrators
find are relevant to the proceeding;

(b) Administer oaths or affirmations to
witnesses; and

(c) Adjourn a hearing from day to day, or for
a longer time, and from place to place.

(5) The arbitrators shall promptly provide a
copy of a subpoena issued under this section to
each party to the arbitration proceeding.

(6) The arbitrators issuing a subpoena under
this section may rule on objections
to the issuance of the subpoena.

(7) If a person fails to comply with a
subpoena issued under this section or if a
witness refuses to testify on a matter on which
the witness may be lawfully questioned, the
party who requested the subpoena or seeks the
testimony may apply to the arbitrators for an
order authorizing the party to apply to the circuit
court of any county to enforce the subpoena or
compel the testimony. On the application of the
attorney of record for the party or on the
application of the arbitrators, or a majority of
the arbitrators, the court may require the person
or witness to show cause why the person or
witness should not be punished for contempt of
court to the same extent and purpose as if the
proceedings were pending before the court.

(8) Witnesses appearing pursuant to
subpoena, other than parties or officers or
employees of the public employer, shall receive
fees and mileage as prescribed by law for
witnesses in ORS 44.415 (2).

(9) As used in this section:

(a) “Discipline guide” means a grid that is
designed to provide parameters for the level of

discipline to be imposed for an act of
misconduct that is categorized by the severity of
the misconduct and that take into account the
presumptive level of discipline for the
misconduct and any aggravating or mitigating
factors.

(b) “Discipline matrix” means a grid used to
determine the level of discipline to be imposed
for an act of misconduct that is categorized by
the severity of the misconduct, according to the
intersection where the category of misconduct
and the level of disciplinary action meet. [1973
€.536§12; 1995 ¢.286 §5; 1999 ¢.75 §1]

243.710 [1963 ¢.579 §2; repealed by 1969
c.671 §1 (243.711 enacted in lieu of 243.710)]

243.711 [1969 ¢.671 §2 (enacted in lieu of
243.710); 1973 ¢.536 §1; renumbered 243.650]

243.712 Mediation upon failure to agree
after 150-day period; impasse; final offer;
fact-finding; effect of subsequent arbitration
decision.

(1) If after a 150-calendar-day period of
good faith negotiations over the terms of an
agreement or 150 days after certification or
recognition of an exclusive representative no
agreement has been signed, either or both of the
parties may notify the Employment Relations
Board of the status of negotiations and the need
for assignment of a mediator. Any period of
time in which the public employer or labor
organization has been found by the Employment
Relations Board to have failed to bargain in
good faith shall not be counted as part of the
150-day period. This provision cannot be
invoked by the party found to have failed to
bargain in good faith. The parties may agree to
request a mediator before the end of the 150-day
period. Upon receipt of such notification or
request, the board shall appoint a mediator and
shall notify the parties of the appointment. The
150-day period shall begin when the parties
meet for the first bargaining session and each
party has received the other party’s initial
proposal or on an alternative date to which the
parties agree in writing.

(2) The board, upon receipt of a notification
or request under subsection (1) of this section,
shall render assistance to resolve the labor
dispute according to the following schedule:

(a) Mediation shall be provided by the State
Conciliation Service as provided by ORS
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662.405 to 662.455. Any time after 15 days of
mediation, either party may declare an impasse.
The mediator may declare an impasse at any
time during the mediation process. Notification
of an impasse shall be filed in writing with the
board, and copies of the notification shall be
submitted to the parties on the same day the
notification is filed with the board.

(b) Within seven days of the declaration of
impasse, each party shall submit to the mediator
in writing the final offer of the party, including a
cost summary of the offer. Upon receipt of the
final offers, the mediator shall make public the
final offers, including any proposed contract
language and each party’s cost summary dealing
with those issues, on which the parties have
failed to reach agreement. Each party’s
proposed contract language shall be titled “Final
Offer.”

(c) Within 30 days after the mediator makes
public the parties’ final offers, the parties may
jointly petition the Employment Relations Board
to appoint a fact finder. If the parties jointly
petition for fact-finding, a fact finder shall be
appointed and the hearing conducted as
provided in ORS 243.722.

(d) If an agreement has not been reached 30
days after the mediator makes public the final
offers, or if the parties participated in fact-
finding, 30 days after the receipt of the fact
finder’s report, the public employer may
implement all or part of its final offer, and the
public employees have the right to strike. After
a collective bargaining agreement has expired,
and prior to agreement on a successor contract,
the status quo with respect to employment
relations shall be preserved until completion of
impasse procedures except that no public
employer shall be required to increase
contributions for insurance premiums unless the
expiring collective bargaining agreement
provides otherwise. Merit step and longevity
step pay increases shall be part of the status quo
unless the expiring collective bargaining
agreement expressly provides otherwise.

(3) Nothing in subsection (1) or (2) of this
section shall be construed to prohibit the parties
at any time from voluntarily agreeing to submit
any or all of the issues in dispute to final and
binding arbitration. The arbitration shall be
scheduled and conducted in accordance with
ORS 243.746. The arbitration shall supersede
the dispute resolution procedures set forth in

ORS 243.726 and 243.746. [1973 ¢.536 §13;
1987 ¢.84 §1; 1995 ¢.286 §6; 2017 ¢.119 §1]

243.716 Use of volunteers not contracting
out for services.

The use of volunteers to provide services
shall not be considered contracting out for
services. The use of reserve police personnel
that does not require layoff shall not be
considered contracting out for services. [1995
c.286 §14]

Note: 243.716 was added to and made a part of
243.650 to 243.806 by legislative action but was not
added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

243.720 [1963 ¢.579 §1; repealed by 1973
¢.536 §39]

243.722 Fact-finding procedure; costs;
basis for findings and opinions; effect of
subsequent arbitration decision.

(1) In carrying out the fact-finding
procedures authorized in ORS 243.712 (2)(c),
the public employer and the exclusive
representative may select their own fact finder.

(2)(a) Where the parties have not selected
their own fact finder within five days after
written acknowledgment by the Employment
Relations Board that fact-finding has been
jointly initiated, the board shall submit to the
parties a list of seven qualified, disinterested,
unbiased persons. A list of Oregon fact-finding
interest arbitrations for which each person has
issued an award shall be included. Each party
shall alternately strike three names from the list.
The order of striking shall be determined by lot.
The remaining individual shall be designated the
“fact finder.”

(b) When both parties desire a panel of three
fact finders instead of one as provided in this
subsection, the board shall submit to the parties
a list of seven qualified, unbiased, disinterested
persons. Each party shall alternately strike two
names from the list. The order of striking shall
be determined by lot. The remaining three
persons shall be designated “fact finders.”

(c) When the parties have not designated the
fact finder and notified the board of their choice
within five days after receipt of the list, the
board shall appoint the fact finder from the list.
However, if one of the parties strikes the names
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as prescribed in this subsection and the other
party fails to do so, the board shall appoint the
fact finder only from the names remaining on
the list.

(d) The concerns regarding the bias and
qualifications of the person designated by lot or
by appointment may be challenged by a petition
filed directly with the board. A hearing shall be
held by the board within 10 days of filing the
petition and the board shall issue a final and
binding decision regarding the person’s
neutrality within 10 days of the hearing.

(3) The fact finder shall establish dates and
places of hearings. Upon the request of either
party or the fact finder, the board shall issue
subpoenas. The fact finder may administer oaths
and shall afford all parties full opportunity to
examine and cross-examine all witnesses and to
present any evidence pertinent to the dispute.
Not more than 30 days from the date of
conclusion of the hearings, the fact finder shall
make written findings of fact and
recommendations for resolution of the dispute
and shall serve such findings and
recommendations upon the parties and upon the
board. Service may be personal or by registered
or certified mail. Not more than five working
days after the findings and recommendations
have been sent, the parties shall notify the board
and each other whether or not they accept the
recommendations of the fact finder. If the
parties do not accept them, the board, five days
after receiving notice that one or both of the
parties do not accept the findings, shall
publicize the fact finder’s findings of facts and
recommendations.

(4) The parties may voluntarily agree at any
time during or after fact-finding to submit any
or all of the issues in dispute to final and
binding arbitration, and if such agreement is
reached prior to the publication of the fact
finder’s findings of facts and recommendations,
the board shall not publicize such findings and
recommendations.

(5) The cost of fact-finding shall be borne
equally by the parties involved in the dispute.

(6) Fact finders shall base their findings and
opinions on the matters prescribed in this
subsection in accordance with the criteria set out
in ORS 243.746 (4)(a) to (h). [1973 ¢.536 §14;
1995 ¢.286 §7]

ORS 243 - STRIKES

243.726 Public employee strikes;
equitable relief against certain strikes; effect
of unfair labor practice charge on prohibited
strike.

(1) Participation in a strike shall be unlawful
for any public employee who is not included in
an appropriate bargaining unit for which an
exclusive representative has been certified by
the Employment Relations Board or recognized
by the employer; or is included in an appropriate
bargaining unit that provides for resolution of a
labor dispute by petition to final and binding
arbitration; or when the strike is not made
lawful under ORS 240.060, 240.065, 240.080,
240.123, 243.650 to 243.806 and 341.290.

(2) It shall be lawful for a public employee
who is not prohibited from striking under
subsection (1) of this section and who is in the
appropriate bargaining unit involved in a labor
dispute to participate in a strike over mandatory
subjects of bargaining provided:

(a) The requirements of ORS 243.712 and
243.722 relating to the resolution of labor
disputes have been complied with in good faith;

(b) Thirty days have elapsed since the board
has made public the fact finder’s findings of fact
and recommendations or the mediator has made
public the parties’ final offers;

(c) The exclusive representative has given
10 days’ notice by certified mail of its intent to
strike and stating the reasons for its intent to
strike to the board and the public employer;

(d) The collective bargaining agreement has
expired, or the labor dispute arises pursuant to a
reopener provision in a collective bargaining
agreement or renegotiation under ORS 243.702
(1) or renegotiation under ORS 243.698; and

(e) The union’s strike does not include
unconventional strike activity not protected
under the National Labor Relations Act on June
6, 1995, and does not constitute an unfair labor
practice under ORS 243.672 (3).

(3)(a) Where the strike occurring or is about
to occur creates a clear and present danger or
threat to the health, safety or welfare of the
public, the public employer concerned may
petition the circuit court of the county in which
the strike has taken place or is to take place for
equitable relief including but not limited to
appropriate injunctive relief.

(b) If the strike is a strike of state employees
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the petition shall be filed in the Circuit Court of
Marion County.

(c) If, after hearing, the court finds that the
strike creates a clear and present danger or threat
to the health, safety or welfare of the public, it
shall grant appropriate relief. Such relief shall
include an order that the labor dispute be
submitted to final and binding arbitration within
10 days of the court’s order pursuant to
procedures in ORS 243.746.

(4)(a) A labor organization may not declare
or authorize a strike of public employees that is
or would be in violation of this section. When it
is alleged in good faith by the public employer
that a labor organization has declared or
authorized a strike of public employees that is or
would be in violation of this section, the
employer may petition the board for a
declaration that the strike is or would be
unlawful. The board, after conducting an
investigation and hearing, may make such
declaration if it finds that such declaration or
authorization of a strike is or would be unlawful.

(b) When a labor organization or individual
disobeys an order of the appropriate circuit court
issued pursuant to enforcing an order of the
board involving this section and ORS 243.736
or 243.738, they shall be punished according to
the provisions of ORS 33.015 to 33.155, except
that the amount of the fine shall be at the
discretion of the court.

(5) An unfair labor practice by a public
employer shall not be a defense to a prohibited
strike. The board upon the filing of an unfair
labor charge alleging that a public employer has
committed an unfair labor practice during or
arising out of the collective bargaining
procedures set forth in ORS 243.712 and
243.722, shall take immediate action on such
charge and if required, petition the court of
competent jurisdiction for appropriate relief or a
restraining order.

(6) As used in this section, “danger or threat
to the health, safety or welfare of the public”
does not include an economic or financial
inconvenience to the public or to the public
employer that is normally incident to a strike by
public employees. [1973 ¢.536 §16; 1979 c.257
§1; 1989 ¢.1089 §1; 1991 ¢.724 §28; 1995 c.286
§8; 2017 ¢.496 §5; 2019 ¢.429 §13; 2019 ¢.439

§3]

243.730 [1963 ¢.579 §3; 1973 ¢.536 §3;
renumbered 243.662]

243.732 Refusal to cross picket line as
prohibited strike.

Public employees, other than those engaged
in a nonprohibited strike, who refuse to cross a
picket line shall be deemed to be engaged in a
prohibited strike and shall be subject to the
terms and conditions of ORS 243.726,
pertaining to prohibited strikes. [1973 ¢.536
§23]

243.735[1969 c.671 §5; 1973 ¢.536 §6;
renumbered 243.666]

243.736 Strikes by deputy district
attorneys, assistant attorneys general and
certain emergency and public safety
personnel.

(1) It is unlawful for any of the following
public employees to strike or recognize a picket
line of a labor organization while in the
performance of official duties:

(a) Assistant attorneys general;

(b) Deputy district attorneys;

(c) Emergency communications worker;

(d) Employee of the Oregon Youth
Authority who has custody, control or
supervision of youth offenders;

(e) Firefighter;

(f) Guard at a correctional institution or
mental hospital;

(g) Parole and probation officer who
supervises adult offenders; and

(h) Police officer.

(2) As used in this section, “emergency
communications worker” means an individual
whose official focal duties are receiving
information through the emergency
communications system under ORS 403.105 to
403.250, relaying the information to public or
private safety agencies or dispatching
emergency equipment or personnel in response
to the information. [1973 ¢.536 §17; 1985 ¢.232
§1; 1989 ¢.793 §20; 2003 ¢.216 §1; 2007 c.646
§1;2009 ¢.376 §1; 2015 ¢.247 §33; 2019 c.242

§1]
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243.738 Strikes by employees of mass
transit districts, transportation districts and
municipal bus systems.

(1) It is unlawful for any employee of a mass
transit district, transportation district or
municipal bus system to strike or recognize a
picket line of a labor organization while in the
performance of official duties.

(2) As used in this section:

(a) “Mass transit district” means a mass
transit district established under ORS 267.010 to
267.394.

(b) “Transportation district” means a
transportation district established under ORS
267.510 to 267.650. [2007 c.641 §2]

Note: 243.738 was added to and made a part
0f 243.650 to 243.806 by legislative action but
was not added to any smaller series therein. See
Preface to Oregon Revised Statutes for further
explanation.

243.740 [1963 c.579 §4; repealed by 1973
c.536 §39]

ORS 243 - ARBITRATION

243.742 Binding arbitration when strike
prohibited.

(1) It is the public policy of the State of
Oregon that where the right of employees to
strike is by law prohibited, it is requisite to the
high morale of such employees and the efficient
operation of such departments to afford an
alternate, expeditious, effective and binding
procedure for the resolution of labor disputes
and to that end the provisions of ORS 240.060,
240.065, 240.080, 240.123, 243.650 to 243.806
and 341.290, providing for compulsory
arbitration, shall be liberally construed.

(2) When the procedures set forth in ORS
243.712 and 243.722, relating to mediation of a
labor dispute, have not culminated in a signed
agreement between the parties who are
prohibited from striking, the public employer
and exclusive representative of its employees
shall include with the final offer filed with the
mediator a petition to the Employment Relations
Board in writing that initiates binding arbitration
for bargaining units with employees referred to
in ORS 243.736 or 243.738. Arbitration shall be
scheduled by mutual agreement not earlier than

30 days following the submission of the final
offer packages to the mediator. Arbitration shall
be scheduled in accordance with the procedures
prescribed in ORS 243.746. [1973 ¢.536 §18;
1995 ¢.286 §9; 2017 ¢.496 §6; 2019 c.429 §14]

243.745 [1969 c.671 §6; repealed by 1973
€.536 §39]

243.746 Selection of arbitrator;
arbitration procedure; last best offers; bases
for findings and opinions; sharing arbitration
costs.

(1) In carrying out the arbitration procedures
authorized in ORS 243.712, 243.726 (3)(c) and
243.742, the public employer and the exclusive
representative may select their own arbitrator.

(2) Where the parties have not selected their
own arbitrator within five days after notification
by the Employment Relations Board that
arbitration is to be initiated, the board shall
submit to the parties a list of seven qualified,
disinterested, unbiased persons. A list of Oregon
interest arbitrations and fact-findings for which
each person has issued an award shall be
included. Each party shall alternately strike
three names from the list. The order of striking
shall be determined by lot. The remaining
individual shall be designated the “arbitrator”:

(a) When the parties have not designated the
arbitrator and notified the board of their choice
within five days after receipt of the list, the
board shall appoint the arbitrator from the list.
However, if one of the parties strikes the names
as prescribed in this subsection and the other
party fails to do so, the board shall appoint the
arbitrator only from the names remaining on the
list.

(b) The concerns regarding the bias and
qualifications of the person designated by lot or
by appointment may be challenged by a petition
filed directly with the board. A hearing shall be
held by the board within 10 days of filing of the
petition and the board shall issue a final and
binding decision regarding the person’s
neutrality within 10 days of the hearing.

(3) The arbitrator shall establish dates and
places of hearings. Upon the request of either
party or the arbitrator, the board shall issue
subpoenas. Not less than 14 calendar days prior
to the date of the hearing, each party shall
submit to the other party a written last best offer
package on all unresolved mandatory subjects,
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and neither party may change the last best offer
package unless pursuant to stipulation of the
parties or as otherwise provided in this
subsection. The date set for the hearing may
thereafter be changed only for compelling
reasons or by mutual consent of the parties. If
either party provides notice of a change in its
position within 24 hours of the 14-day deadline,
the other party will be allowed an additional 24
hours to modify its position. The arbitrator may
administer oaths and shall afford all parties full
opportunity to examine and cross-examine all
witnesses and to present any evidence pertinent
to the dispute.

(4) Where there is no agreement between the
parties, or where there is an agreement but the
parties have begun negotiations or discussions
looking to a new agreement or amendment of
the existing agreement, unresolved mandatory
subjects submitted to the arbitrator in the
parties’ last best offer packages shall be decided
by the arbitrator. Arbitrators shall base their
findings and opinions on these criteria giving
first priority to paragraph (a) of this subsection
and secondary priority to paragraphs (b) to (h)
of this subsection as follows:

(a) The interest and welfare of the public.

(b) The reasonable financial ability of the
unit of government to meet the costs of the
proposed contract giving due consideration and
weight to the other services, provided by, and
other priorities of, the unit of government as
determined by the governing body. A reasonable
operating reserve against future contingencies,
which does not include funds in contemplation
of settlement of the labor dispute, shall not be
considered as available toward a settlement.

(c) The ability of the unit of government to
attract and retain qualified personnel at the wage
and benefit levels provided.

(d) The overall compensation presently
received by the employees, including direct
wage compensation, vacations, holidays and
other paid excused time, pensions, insurance,
benefits, and all other direct or indirect
monetary benefits received.

(e) Comparison of the overall compensation
of other employees performing similar services
with the same or other employees in comparable
communities. As used in this paragraph,
“comparable” is limited to communities of the
same or nearest population range within Oregon.
Notwithstanding the provisions of this

paragraph, the following additional definitions
of “comparable” apply in the situations
described as follows:

(A) For any city with a population of more
than 325,000, “comparable” includes
comparison to out-of-state cities of the same or
similar size;

(B) For counties with a population of more
than 400,000, “comparable” includes
comparison to out-of-state counties of the same
or similar size;

(C) Except as otherwise provided in
subparagraphs (D) and (E) of this paragraph, for
the State of Oregon, “comparable” includes
comparison to other states;

(D) For the Department of State Police
troopers, “comparable” includes the base pay for
city police officers employed by the five most
populous cities in this state; and

(E) For Department of State Police
telecommunicators, as defined in ORS
181A.355, “comparable” includes the base pay
for telecommunicators employed by the five
public safety answering points in this state, as
defined in ORS 403.105, with the most
employees.

(f) The CPI-All Cities Index, commonly
known as the cost of living.

(g) The stipulations of the parties.

(h) Such other factors, consistent with
paragraphs (a) to (g) of this subsection as are
traditionally taken into consideration in the
determination of wages, hours, and other terms
and conditions of employment. However, the
arbitrator shall not use such other factors, if in
the judgment of the arbitrator, the factors in
paragraphs (a) to (g) of this subsection provide
sufficient evidence for an award.

(5) Not more than 30 days after the
conclusion of the hearings or such further
additional periods to which the parties may
agree, the arbitrator shall select only one of the
last best offer packages submitted by the parties
and shall promulgate written findings along with
an opinion and order. The opinion and order
shall be served on the parties and the board.
Service may be personal or by registered or
certified mail. The findings, opinions and order
shall be based on the criteria prescribed in
subsection (4) of this section.

(6) The cost of arbitration shall be borne
equally by the parties involved in the dispute.
[1973 ¢.536 §19; 1995 ¢.286 §10; 2001 c.104
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§76; 2009 ¢.878 §1; 2015 ¢.769 §1; 2017 ¢.119
§2]

243.750 [1963 ¢.579 §5; repealed by 1969
c.671 §3 (243.751 enacted in lieu of 243.750)]

243.751 [1969 c.671 §4 (enacted in lieu of
243.750); repealed by 1973 ¢.536 §39]

243.752 Arbitration decision final;
enforcement; effective date of compensation
increases; modifying award.

(1) A majority decision of the arbitration
panel, under ORS 243.706, 243.726, 243.736,
243.738, 243.742 and 243.746, if supported by
competent, material and substantial evidence on
the whole record, based upon the factors set
forth in ORS 243.746 (4), shall be final and
binding upon the parties. Refusal or failure to
comply with any provision of a final and
binding arbitration award is an unfair labor
practice. Any order issued by the Employment
Relations Board pursuant to this section may be
enforced at the instance of either party or the
board in the circuit court for the county in which
the dispute arose.

(2) The arbitration panel may award
increases retroactively to the first day after the
expiration of the immediately preceding
collective bargaining agreement. At any time the
parties, by stipulation, may amend or modify an
award of arbitration. [1973 ¢.536 §20; 1981
c.423 §1; 1983 ¢.504 §2; 2017 ¢.496 §7]

243.756 Employment conditions during
arbitration.

During the pendency of arbitration
proceedings that occur after the expiration of a
previous collective bargaining agreement, all
wages and benefits shall remain frozen at the
level last in effect before the agreement expired,
except that no public employer shall be required
to increase contributions for insurance
premiums unless the expiring collective
bargaining agreement provides otherwise. Merit
step and longevity step pay increases shall be
part of the status quo unless the expiring
collective bargaining agreement expressly
provides otherwise. [1973 ¢.536 §21; 1995
c.286 §11]

243.760 [1963 ¢.579 §6; repealed by 1973
¢.536 §39]

243.762 Alternative arbitration procedure
under collective bargaining agreement.

Nothing in ORS 240.060, 240.065, 240.080,
240.123, 243.650 to 243.806 and 341.290 is
intended to prohibit a public employer and the
exclusive representative of its employees from
entering into a collective bargaining agreement
which provides for a compulsory arbitration
procedure which is substantially equivalent to
ORS 243.742 to 243.756. [1973 ¢.536 §22; 2019
c.429 §16]

ORS 243 - MISCELLANEOUS

243.766 Board duties in administration of
collective bargaining laws; rules.

The Employment Relations Board shall:

(1) Establish procedures for, investigate and
resolve any disputes concerning the designation
of an appropriate bargaining unit.

(2) Establish procedures for, resolve
disputes with respect to, and supervise the
conduct of elections for the determination of
employee representation.

(3) Conduct proceedings on complaints of
unfair labor practices by employers, employees
and labor organizations and take such actions
with respect thereto as it deems necessary and
proper.

(4) Petition the appropriate circuit court for
enforcement of any order issued by the board
pursuant to ORS 243.650 to 243.806.

(5) Hold such hearings and make such
inquiries as it deems necessary to carry out
properly its functions and powers, and for the
purpose of such hearings and inquiries,
administer oaths and affirmations, examine
witnesses and documents and issue subpoenas.

(6) Conduct studies on problems relating to
public employment relations and make
recommendations with respect thereto to the
legislative bodies; request information and data
from state and county departments and agencies
and labor organizations necessary to carry out
its functions and responsibilities; make available
to public employers, labor organizations,
mediators, members of fact-finding boards,
arbitrators and other concerned parties statistical
data relating to wages, benefits, and
employment practices in public and private
employment to assist them in resolving issues in
negotiation.
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(7) Adopt rules relative to the exercise of its
powers and authority and to govern the
proceedings before it in accordance with ORS
chapter 183. [1973 ¢.536 §24]

243.770 [1965 ¢.390 §5; 1971 ¢.582 §10;
repealed by 1973 ¢.536 §39]

243.772 Effect of collective bargaining
laws on local charters and ordinances.

Any provisions of local charters and
ordinances adopted pursuant thereto in existence
on October 5, 1973, and not in conflict with the
rights and duties established in ORS 240.060,
240.065, 240.080, 240.123, 243.650 to 243.806
and 341.290 may remain in full force and effect
after the Employment Relations Board has
determined that no conflict exists. [1973 ¢.536
§15;2019 c.429 §17]

243.775 [1995 ¢.600 §2; renumbered
243.800 in 1997]

243.776 [1973 ¢.536 §32; repealed by 2019
c.429 §19]

243.778 Student representation when
bargaining unit includes public university
faculty; duties of student representatives;
confidentiality requirements.

(1) When an appropriate bargaining unit
includes members of the faculty of a public
university listed in ORS 352.002, the duly
organized and recognized entity of student
government at that university may designate
three representatives to meet and confer with the
public employer of those members of the faculty
and the exclusive representative of that
appropriate bargaining unit prior to collective
bargaining.

(2) During the course of collective
bargaining between the public employer and the
exclusive representative described in subsection
(1) of this section, the representatives of student
government designated under subsection (1) of
this section shall:

(a) Be allowed to attend and observe all
meetings between the public employer and the
exclusive representative at which collective
bargaining occurs;

(b) Have access to all written documents
pertaining to the collective bargaining
negotiations exchanged by the public employer
and the exclusive representative, including

copies of any prepared written transcripts of the
bargaining session;

(c) Be allowed to comment in good faith
during the bargaining sessions upon matters
under consideration; and

(d) Be allowed to meet and confer with the
exclusive representative and the public
employer regarding the terms of an agreement
between them prior to the execution of a written
contract incorporating that agreement.

(3) Rules regarding confidentiality and
release of information shall apply to student
representatives in the same manner as employer
and employee bargaining unit representatives.

(4) As used in this section, “meet and
confer” means the performance of the mutual
obligation of the representatives of student
government designated under subsection (1) of
this section, the exclusive representative and the
public employer, or any two of them, to meet at
the request of one of them at reasonable times at
a place convenient to all to conduct in good faith
an interchange of views concerning the duties of
each under this section, employment relations of
the faculty, the negotiation of an agreement and
the execution of a written agreement. [1975
c.679 §2; 2011 ¢.637 §78]

243.780 [1965 ¢.543 §§2,3,4; 1969 ¢.80
§35b; repealed by 1973 ¢.536 §39]

243.782 Representation by counsel
authorized.

(1) For purposes of proceedings commenced
pursuant to ORS 240.060, 240.065, 240.080,
240.123, 243.650 to 243.806 and 341.290, a
person may be represented by counsel or any
other agent authorized by such person.

(2) As used in subsection (1) of this section,
“person” means any individual, a labor
organization or a public employer. [1973 ¢.536
§33;2019 c.429 §18]

243.785 [1969 ¢.671 §7; repealed by 1973
¢.536 §39]

243.787 [1969 c.671 §8; repealed by 1973
¢.536 §39]

243.789 [1969 c.671 §11; repealed by 1973
¢.536 §39]

243.791 [1969 ¢.671 §12; repealed by 1973
c.536 §39]

243.793 [1969 ¢.671 §9; repealed by 1973
¢.536 §39]
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243.795 [1969 c.671 §10; repealed by 1973
c.536 §39]

ORS 243 - Designated Representatives;
Reasonable Access; Authorized
Deductions

243.796 Definitions for ORS 243.796 to
243.806. As used in ORS 243.796 to 243.806:

(1) “Designated representative” means a
public employee:

(a) Who is designated by the exclusive
representative as a representative for the
employees in a bargaining unit; and

(b) For whom:

(A) Reasonable paid time is granted under
ORS 243.798; or

(B) Release time is granted under ORS
243.802.

(2) “Release time” means the period of time
when a public employee who is a designated
representative takes a leave of absence from the
employee’s regular public employment to
conduct labor organization business.

(3) “Retirement credit” has the meaning
given that term in ORS 238.005. [2019 ¢.429

§2]

243.798 Reasonable time granted to
designated representatives to engage in
certain activities during work hours.

(1) A public employer shall grant public
employees who are designated representatives
reasonable time to engage in the following
activities during the public employee’s regularly
scheduled work hours without loss of
compensation, seniority, leave accrual or any
other benefits:

(a) Investigate and process grievances and
other workplace-related complaints on behalf of
the exclusive representative;

(b) Attend investigatory meetings and due
process hearings involving represented
employees;

(c) Participate in or prepare for proceedings
under ORS 243.650 to 243.806, or that arise
from a dispute involving a collective bargaining
agreement, including arbitration proceedings,
administrative hearings and proceedings before
the Employment Relations Board;

(d) Act as a representative of the exclusive
representative for employees within the

bargaining unit for purposes of collective
bargaining;

(e) Attend labor-management meetings held
by a committee composed of employers,
employees and representatives of the labor
organization to discuss employment relations
matters;

(f) Provide information regarding a
collective bargaining agreement to newly hired
employees at employee orientations or at any
other meetings that may be arranged for new
employees;

(g) Testify in a legal proceeding in which
the public employee has been subpoenaed as a
witness; and

(h) Perform any other duties agreed upon by
a public employer and an exclusive
representative in a collective bargaining
agreement or any other agreement.

(2) A public employer may not reduce a
public employee’s work hours in order to
comply with subsection (1) of this section
except to prevent an employee from working
unauthorized overtime hours. [2019 ¢.429 §3]

243.800 [Formerly 243.775; 2001 ¢.945
§66; 2003 ¢.67 §34; 2003 ¢.733 §69; 2005 c.611
§1;2007 ¢.71 §76; 2007 ¢.769 §5; 2013 c.174
§1;2013 ¢.768 §114; 2015 ¢.767 §66; 2017
¢.569 §4; 2019 ¢.355 §18; renumbered 243.815
in 2019; renumbered 243.815 in 2019]

243.802 Written agreements regarding
grant of period of release time for public
employees to serve as designated
representatives; requirements during period
of release time.

(1) Except as otherwise provided under this
section, a public employer and an exclusive
representative may negotiate and enter into
written agreements whereby:

(a) The public employer shall provide a
reasonable term of release time for public
employees to serve as designated representatives
of the exclusive representative or an affiliated
labor organization.

(b) The public employer and the exclusive
representative may agree to:

(A) The manner in which an exclusive
representative shall request authorization for
release time;

(B) The length of release time; and

(C) The terms of reimbursement for the
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period of release time granted to the public
employee to serve as the designated
representative.

(2) An agreement entered into under
subsection (1) of this section does not constitute
a violation of ORS 243.670 or 243.672 (1)(b).

(3) Upon request of an exclusive
representative, a collective bargaining
agreement or other similar written agreement
entered into between a public employer and the
exclusive representative before January 1, 2020,
shall be reopened for negotiation regarding the
authorization of release time under this section.

(4) At the conclusion or termination of a
period of release time granted to a designated
representative under this section, the designated
representative shall have a right of reinstatement
to the same position and work location held
prior to the commencement of the release time
or, if not feasible, to a substantially similar
position without loss of seniority, rank or
classification.

(5) Unless otherwise provided in a collective
bargaining agreement or any other written
agreement entered into between a public
employer and an exclusive representative, the
exclusive representative shall reimburse the
public employer for any compensation that is
paid to the designated representative during a
period of release time. Compensation paid under
this subsection includes any employer
contributions made toward any employee
benefits, including benefits under ORS chapter
238A.

(6) A designated representative taking
release time under this section shall receive full
retirement credit for the entire duration of the
release time, as long as the designated
representative continues to meet any retirement
contribution obligations pursuant to ORS
chapter 238 or pursuant to the collective
bargaining agreement or any other written
agreement entered into between the public
employer and the exclusive representative.

(7) Any release time authorized under this
section shall be in addition to any vacation
leave, sick leave or any other form of paid or
unpaid leave that is available to a public
employee under state law or under a collective
bargaining agreement or any other written
agreement entered into between the public
employer and the exclusive representative.

(8) An exclusive representative or a

designated representative may terminate a
period of release time authorized under this
section at any time for any reason.

(9)(a) A public employer is not liable for an
act or omission of, or an injury suffered by, an
employee of the public employer if the act,
omission or injury occurs during the course and
scope of the employee serving as a designated
representative for the exclusive representative
during a period of release time.

(b) If the public employer is held liable, the
exclusive representative shall indemnify the
employer and hold the employer harmless from
all liability arising from the act, omission or
injury that occurred during the period of release
time.

(10) Agreements entered into under this
section shall not be deemed an unfair labor
practice under ORS 243.672. [2019 ¢.429 §4]

243.804 Reasonable access to employees
within bargaining unit; duties of public
employer regarding employee information in
employer’s records.

(1)(a) A public employer shall provide an
exclusive representative of an appropriate
bargaining unit reasonable access to employees
within the bargaining unit.

(b) For purposes of newly hired employees
in the bargaining unit, reasonable access
includes, but is not limited to:

(A) The right to meet with new employees,
without loss of employee compensation or leave
benefits; and

(B) The right to meet with the new
employees within 30 calendar days from the
date of hire for a period of at least 30 minutes
but not more than 120 minutes, during new
employee orientation or, if the public employer
does not conduct new employee orientations, at
individual or group meetings.

(c) For purposes of employees in the
bargaining unit who are not new employees,
reasonable access includes, but is not limited to:

(A) The right to meet with employees during
the employees’ regular work hours at the
employees’ regular work location to investigate
and discuss grievances, workplace-related
complaints and other matters relating to
employment relations; and

(B) The right to conduct meetings at the
employees’ regular work location before or after
the employees’ regular work hours, during meal
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periods and during any other break periods.

(2) A public employer shall permit an
exclusive representative to use the public
employer’s facilities or property, whether
owned or leased by the employer, for purposes
of conducting meetings with the represented
employees in the bargaining unit.

(3)(a) An exclusive representative may hold
the meetings described under subsection (1) of
this section at a time and place set by the
exclusive representative, provided that the
meetings do not interfere with the employer’s
operations.

(b) The exclusive representative shall have
the right to conduct the meetings without undue
interference and may establish reasonable rules
regarding appropriate conduct for meeting
attendees.

(4)(a) If a public employer has the
information in the employer’s records, the
public employer shall provide to the exclusive
representative, in an editable digital file format
agreed to by the exclusive representative, the
following information for each employee in an
appropriate bargaining unit:

(A) The employee’s name and date of hire;

(B) Contact information including:

(i) Cellular, home and work telephone
numbers;

(i) Any means of electronic communication,
including work and personal electronic mail
addresses; and

(iii) Home address or personal mailing
address; and

(C) Employment information, including the
employee’s job title, salary and work site
location.

(b) The public employer shall provide the
information described in paragraph (a) of this
subsection to the exclusive representative:

(A) Within 10 calendar days from the date
of hire for newly hired employees in an
appropriate bargaining unit; and

(B) Every 120 calendar days for employees
in the bargaining unit who are not newly hired
employees.

(5) An exclusive representative shall have
the right to use the electronic mail systems or
other similar communication systems of a public
employer to communicate with the employees in
the bargaining unit regarding:

(a) Collective bargaining, including the
administration of collective bargaining

agreements;

(b) The investigation of grievances or other
disputes relating to employment relations; and
(c) Matters involving the governance or

business of the labor organization.

(6) Nothing in this section:

(a) Prevents a public employer from
providing an exclusive representative access to
employees within the bargaining unit beyond
the reasonable access required under this
section.

(b) Limits any existing right of a labor
organization to communicate with public
employees. [2019 ¢.429 §5]

243.806 Agreement authorizing public
employer to make deductions from salary or
wages of public employee; duties of public
employer regarding deductions and
remittance; revoking authorization.

(1) A public employee may enter into an
agreement with a labor organization that is the
exclusive representative to provide authorization
for a public employer to make a deduction from
the salary or wages of the public employee, in
the manner described in subsection (4) of this
section, to pay dues, fees and any other
assessments or authorized deductions to the
labor organization or its affiliated organizations
or entities.

(2) A public employer shall deduct the dues,
fees and any other deduction authorized by a
public employee under this section and remit
payment to the designated organization or
entity.

(3)(a) In addition to making the deductions
and payments to a labor organization or entity
described in subsection (1) of this section, a
public employer shall make deductions for and
payments to a noncertified, yet bona fide, labor
organization, if so requested and authorized by a
public employee, in the manner described in
subsection (4) of this section.

(b) The deductions and payments made in
accordance with this subsection shall not be
deemed an unfair labor practice under ORS
243.672.

(4)(a) A public employee may provide
authorization for the deductions described in
this section by telephonic communication or in
writing, including by an electronic record or
electronic signature, as those terms are defined
in ORS 84.004.
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(b) A public employee’s authorization is
independent of the employee’s membership
status in the labor organization to which
payment is remitted and irrespective of whether
a collective bargaining agreement authorizes the
deduction.

(5) Notwithstanding subsections (1) to (4) of
this section, a collective bargaining agreement
between a labor organization and a public
employer may authorize a public employer to
make a deduction from the salary or wages of a
public employee who is a member of the labor
organization to pay dues, fees or other
assessments to the labor organization or its
affiliated organizations or entities.

(6) A public employee’s authorization for a
public employer to make a deduction under
subsections (1) to (4) of this section shall remain
in effect until the public employee revokes the
authorization in the manner provided by the
terms of the agreement. If the terms of the
agreement do not specify the manner in which a
public employee may revoke the authorized
deduction, a public employee may revoke
authorization for the deduction by delivering an
original signed, written statement of revocation
to the headquarters of the labor organization.

(7) A labor organization shall provide to
each public employer a list identifying the
public employees who have provided
authorization for a public employer to make
deductions from the public employee’s salary or
wages to pay dues, fees and any other
assessments or authorized deductions to the
labor organization. A public employer shall rely
on the list to make the authorized deductions
and to remit payment to the labor organization.

(8)(a) Notwithstanding subsection (10) of
this section, a public employer that makes
deductions and payments in reliance on the list
described in subsection (7) of this section is not
liable to a public employee for actual damages
resulting from an unauthorized deduction.

(b) A labor organization that receives
payment from a public employer shall defend
and indemnify the public employer for the
amount of any unauthorized deduction resulting
from the public employer’s reliance on the list.

(9) If a labor organization provides a public
employer with the list described in subsection
(7) of this section and the employer fails to
make an authorized deduction and remit
payment to the labor organization, the public

employer is liable to the labor organization,
without recourse against the employee who
authorized the deduction, for the full amount
that the employer failed to deduct and remit to
the labor organization.

(10)(a) If a dispute arises between the public
employee and the labor organization regarding
the existence, validity or revocation of an
authorization for the deductions and payment
described under subsections (1) and (2) of this
section, the dispute shall be resolved through an
unfair labor practice proceeding under ORS
243.672.

(b) A public employer that makes
unauthorized deductions or a labor organization
that receives payment in violation of the
requirements of this section is liable to the
public employee for actual damages in an
amount not to exceed the amount of the
unauthorized deductions. [2019 ¢.429 §6]

ORS 662 - LIMITATIONS ON
JUDICIAL AUTHORITY IN LABOR
DISPUTES

662.010 Labor disputes.

As used in ORS 662.010 to 662.130 and for
the purposes of those sections:

(1) “Labor dispute” includes any
controversy concerning terms or conditions of
employment, or concerning the association or
representation of persons in negotiating, fixing,
maintaining, changing or seeking to arrange
terms or conditions of employment, regardless
of whether or not the disputants stand in the
proximate relation of employer and employee.

(2) A case involves or grows out of a labor
dispute when the case involves persons who are
engaged in the same industry, trade, craft or
occupation, or who have direct or indirect
interests therein, or who are employees of the
same employer, or who are members of the
same or an affiliated organization of employers
or employees, whether such dispute is: (a)
Between one or more employers or associations
of employers and one or more employees or
associations of employees; (b) between one or
more employers or associations of employers
and one or more employers or associations of
employers; or (¢) between one or more
employees or associations of employees and one
or more employees or associations of
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employees; or when the case involves any
conflicting or competing interests in a labor
dispute of persons participating or interested
therein.

(3) A person or association is a person
participating or interested in a labor dispute if
relief is sought against the person or association,
and if the person or association:

(a) Is engaged in the same industry, trade,
craft or occupation in which such dispute
occurs.

(b) Has a direct or indirect interest therein.

(c) Is a member, officer or agent of any
association composed in whole or in part of
employers or employees engaged in such
industry, trade, craft or occupation. [Amended
by 1987 ¢.158 §130]

662.020 Declaration of policy as to labor
organizations.

In the interpretation of ORS 662.010 to
662.130, and in determining the jurisdiction and
authority of the courts of this state, as such
jurisdiction and authority are defined and
limited in those statutes, the public policy of
Oregon is declared as follows: Whereas under
prevailing economic conditions, developed with
the aid of governmental authority for owners of
property to organize in a corporate and other
forms of ownership association, the individual
unorganized worker is commonly helpless to
exercise actual liberty of contract and to protect
the individual unorganized worker’s freedom of
labor and thereby to obtain acceptable terms and
conditions of employment, wherefore, though
the worker should be free to decline to associate
with the worker’s fellows, it is necessary that
the worker have full freedom of association,
self-organization and designation of
representatives of the worker’s own choosing to
negotiate the terms and conditions of
employment and that the worker shall be free
from the interference, restraint or coercion of
employers of labor, or their agents, in the
designation of such representatives or in self-
organization or in other concerted activities for
the purpose of collective bargaining or other
mutual aid or protection; therefore, the
definitions of and limitations contained in ORS
662.010 to 662.130 upon the jurisdiction and
authority of the courts of this state hereby are
enacted.

662.030 Restrictions in employment
contracts on affiliation with labor or
employer organization unenforceable.

Any undertaking or promise described in
this section or any other undertaking or promise
in conflict with the public policy declared in
ORS 662.020 is declared to be contrary to the
public policy of Oregon and is not enforceable
in any court of this state and does not afford any
basis for the granting of legal or equitable relief
by any such court, including specifically, every
undertaking or promise made after June 6, 1931,
whether written or oral, express or implied,
constituting or contained in any contract or
agreement of hiring or employment between any
individual, firm, company, association or
corporation, and any employee or prospective
employee of the same, whereby:

(1) Either party to such contract or
agreement undertakes or promises not to join,
become or remain a member of any labor
organization or of any employer organization.

(2) Either party to such contract or
agreement undertakes or promises that the party
will withdraw from an employment relation in
the event that the party joins, becomes or
remains a member of any labor organization or
of any employer organization.

662.040 Injunctions in labor disputes
generally restricted.

No court, nor any judge thereof, shall have
jurisdiction to issue any restraining order or
temporary or permanent injunction in a case
involving or growing out of a labor dispute,
except in strict conformity with ORS 662.010 to
662.130, nor shall any such restraining order or
temporary or permanent injunction be issued
contrary to the public policy declared in ORS
662.020.

662.050 Specific acts that are not
enjoinable.

No court, nor any judge thereof, shall have
jurisdiction to issue any restraining order or
temporary or permanent injunction in any case
involving or growing out of any labor dispute to
prohibit any person or persons participating or
interested in such dispute from doing, whether
singly or in concert, any of the following acts:

(1) Ceasing or refusing to perform any work
or to remain in any relation of employment.

(2) Becoming or remaining a member of any
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labor organization or of any employer
organization, regardless of any undertaking or
promise, as is described in ORS 662.030.

(3) Paying or giving to, or withholding from,
any person participating or interested in such
labor dispute, any strike or unemployment
benefits or insurance, or other moneys or things
of value.

(4) By all lawful means aiding any person
participating or interested in any labor dispute
who is being proceeded against in, or is
prosecuting, any action or suit in any court of
the United States or of any state.

(5) Giving publicity to the existence of, or
facts involved in, any labor dispute, whether by
advertising, speaking, patrolling or by any other
method not involving fraud or violence or
intimidation.

(6) Assembling peaceably to act or to
organize to act in promotion of their interests in
a labor dispute.

(7) Advising or notifying any person of any
intention to do any of the acts specified in
subsections (1) to (6) of this section.

(8) Agreeing with other persons to do or not
to do any of the acts specified in subsections (1)
to (7) of this section.

(9) Advising, urging or otherwise causing or
inducing without fraud or violence or
intimidation, the acts specified in subsections
(1) to (8) of this section, regardless of any
undertaking or promise, as is described in ORS
662.030.

662.060 Restrictions on injunctions to
prohibit doing in concert acts enumerated in
ORS 662.050.

No court, nor any judge thereof, shall have
jurisdiction to issue a restraining order or
temporary or permanent injunction upon the
ground that any of the persons participating or
interested in a labor dispute constitute or are
engaged in an unlawful combination or
conspiracy because of the doing in concert of
the acts enumerated in ORS 662.050.

662.070 Liability of associations and
officers and members of associations for
unlawful acts of individuals.

No officer or member of any association or
organization, and no association or organization
participating or interested in a labor dispute,
shall be held responsible or liable in any court of

this state for the unlawful acts of individual
officers, members or agents, except upon clear
proof of actual participation in, or actual
authorization of, such acts, or of ratification of
such acts after actual knowledge thereof.

662.080 Hearing and findings of certain
facts are prerequisites to injunction.

No court, nor any judge thereof, shall have
jurisdiction to issue a temporary or permanent
injunction in any case involving or growing out
of a labor dispute, except after hearing the
testimony of witnesses in open court, with
opportunity for cross-examination, in support of
the allegations of a complaint made under oath,
and testimony in opposition thereto, if offered,
and except after findings of fact by the court, to
the effect:

(1) That unlawful acts have been threatened
and will be committed unless restrained, or have
been committed and will be continued unless
restrained, but no injunction or temporary
restraining order shall be issued on account of
any threat or unlawful act excepting against the
persons, association or organization making the
threat or committing the unlawful act or actually
authorizing or ratifying the same after actual
knowledge thereof.

(2) That substantial and irreparable injury to
complainant’s property will follow.

(3) That as to each item of relief granted
greater injury will be inflicted upon complainant
by the denial of relief than will be inflicted upon
defendants by the granting of relief.

(4) That complainant has no adequate
remedy at law.

(5) That the public officers charged with the
duty to protect complainant’s property are
unable or unwilling to furnish adequate
protection.

662.090 Notice of hearing; issuance of
temporary injunction without notice;
attorney fees.

(1) The hearing shall be held after due and
personal notice thereof has been given, in such
manner as the court shall direct, to all known
persons against whom relief is sought, and also
to the chief of those public officials of the
county and city within which the unlawful acts
have been threatened or committed charged with
the duty to protect complainant’s property.
However, if a complainant also alleges that,
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unless a temporary restraining order is issued
without notice, a substantial and irreparable
injury to complainant’s property will be
unavoidable, such a temporary restraining order
may be issued upon testimony under oath,
sufficient, if sustained, to justify the court in
issuing a temporary injunction upon a hearing
after notice. Such a temporary restraining order
shall be effective for no longer than five days
and shall become void at the expiration of the
five days.

(2) No temporary restraining order or
temporary injunction shall be issued except on
condition that complainant first files an
undertaking with adequate security in an amount
to be fixed by the court sufficient to recompense
those enjoined for any loss, expense or damage
caused by the improvident or erroneous issuance
of such order or injunction, including all
reasonable costs, together with a reasonable
attorney fee at trial and on appeal and expense
of defense against the order or against the
granting of any injunctive relief sought in the
same proceeding and subsequently denied by
the court.

(3) The undertaking mentioned in subsection
(2) of this section shall be understood to signify
an agreement entered into by the complainant
and the surety upon which a judgment may be
rendered in the same action or proceeding
against the complainant and surety, upon a
hearing to assess damages of which hearing
complainant and surety shall have reasonable
notice, the complainant and surety submitting
themselves to the jurisdiction of the court for
that purpose. This section does not deprive any
party having a claim or cause of action under or
upon such undertaking from electing to pursue
the ordinary remedy of the party by action for
legal or equitable remedies. [Amended by 1979
c.284 §188; 1981 ¢.897 §98]

662.100 Compliance with obligations
involved in dispute and making reasonable
effort to settle as prerequisites to injunctive
relief.

No restraining order or injunctive relief shall
be granted to any complainant who has failed to
comply with any obligation imposed by law
which is involved in the labor dispute in
question, or who has failed to make every
reasonable effort to settle such dispute, either by
negotiation or with the aid of any available

governmental machinery of mediation or
voluntary arbitration.

662.110 Findings of fact prerequisite to
injunction; scope of injunction.

(1) No restraining order or temporary or
permanent injunction shall be granted in a case
involving or growing out of a labor dispute,
except on the basis of findings of fact made and
filed by the court in the record of the case prior
to the issuance of such restraining order or
injunction.

(2) Every restraining order or injunction
granted in a case involving or growing out of a
labor dispute shall include only a prohibition of
such specific acts as may expressly be
complained of in the bill of complaint or
petition filed in such case and as shall expressly
be included in the findings of fact made and
filed by the court.

662.120 Appeal to Supreme Court.

Whenever any court or judge thereof issues
or denies any temporary injunction in a case
involving or growing out of a labor dispute, the
court shall, upon the request of any party to the
proceedings and on filing the usual bond for
costs, forthwith certify, as in ordinary cases, the
record of the case to the Supreme Court for its
review. Upon the filing of such record in the
Supreme Court, the appeal shall be heard and
the temporary injunctive order affirmed,
modified or set aside with the greatest possible
expedition, giving the proceedings precedence
over all other matters, except older matters of
the same character.

662.130 Contempt proceedings; jury trial;
change of judge.

(1) In all cases arising under ORS 662.010
to 662.130 in which a person is charged with
contempt in a court of this state, the accused
shall enjoy the right to a speedy and public trial
by an impartial jury wherein the contempt has
been committed; provided, this right shall not
apply to contempts committed in the presence of
the court or so near thereto as to interfere
directly with the administration of justice or to
the misbehavior, misconduct or disobedience of
any officer of the court in respect to the writs,
orders or process of the court.

(2) The defendant in any proceeding for
contempt of court may file with the court a

Page 104 of 135



demand for the retirement of the judge sitting in
the proceeding, if the contempt arises from an
attack upon the character or conduct of such
judge and if the attack occurred elsewhere than
in the presence of the court or so near thereto as
to interfere directly with the administration of
justice. Upon the filing of any such demand the
judge shall thereupon proceed no further, but
another judge shall be designated as provided by
law. The demand shall be filed prior to the
hearing in the contempt proceeding.

(3) Except as provided in subsections (1)
and (2) of this section, proceedings for
imposition of sanctions for contempt shall be
conducted as provided under ORS 33.015 to
33.155. [Amended by 1991 ¢.724 §29]

ORS 662 - STRIKEBREAKERS

662.205 Definitions for ORS 662.205 to
662.225.

As used in ORS 662.205 to 662.225:

(1) “Employee” means any individual who
performs services for wages or salary.

(2) “Employer” means any person,
partnership, firm, corporation, association or
other entity, or any agent thereof, that employs
an individual to perform services for a wage or
salary.

(3) “For the duration of a strike or lockout”
includes that period of time beginning one
month before initiation of a strike or lockout and
ending one month after termination of the strike
or lockout.

(4) “Lockout” means any refusal by an
employer to permit employees to work as a
result of a dispute with such employees
affecting wages, hours or other terms or
conditions of their employment.

(5) “Professional strikebreaker” means a
person who currently offers to replace an
employee involved in a strike or lockout, for the
duration of that strike or lockout; and who,
within the preceding five-year period, has on
two or more previous occasions offered to
replace an employee involved in a strike or
lockout, for the duration of that strike or
lockout. However, professional strikebreaker
does not include any person who is the owner of
a partnership, firm, corporation, association or
other entity or the family of the owner or any
person designated as supervisory personnel. As

used in this section, owner includes a producer
of agricultural commodities or a member of a
cooperative association.

(6) “Strike” means any concerted act of
employees in a lawful refusal under applicable
state or federal law to perform work or services
for an employer. [1975 ¢.645 §1; 1987 c.158
§131]

662.210 [Repealed by 1971 ¢.729 §47]

662.215 Prohibitions on use of
professional strikebreakers; restrictions on
recruiting employees during strike.

No employer shall:

(1) Knowingly utilize any professional
strikebreaker to replace an employee involved in
a strike or lockout, for the duration of that strike
or lockout.

(2) Recruit, solicit or advertise for
individuals to replace employees involved in a
strike or lockout, for the duration of the strike or
lockout, unless the employer gives notice to
such individual that there is a strike or lockout at
the place at which employment is offered and
that the employment offered is for the purpose
of replacing an employee involved in the strike
or lockout, for the duration of such strike or
lockout. [1975 c.645 §2]

662.220 [Repealed by 1971 ¢.729 §47]

662.225 Prohibited conduct by
professional strikebreaker.

No professional strikebreaker shall
knowingly become employed or offer to become
employed for the purpose of replacing an
employee involved in a strike or lockout, for the
duration of that strike or lockout. [1975 ¢.645

§3]

662.230 [Repealed by 1971 ¢.729 §47]
662.240 [Repealed by 1971 ¢.729 §47]
662.310 [Repealed by 1953 ¢.723 §22]
662.320 [Repealed by 1953 ¢.723 §22]
662.330 [Repealed by 1953 ¢.723 §22]
662.340 [Repealed by 1953 ¢.723 §22]

ORS 662 - STATE CONCILIATION
SERVICE

662.405 Declaration of policy.
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It hereby is declared to be the public policy
of the State of Oregon that the best interests of
the people of this state are served by fostering
collective bargaining and by the prevention of or
the prompt settlement of labor controversies,
strikes and lockouts; that sound and stable
industrial peace and the advancement of the
general welfare of the state and of the best
interests of employers and employees can most
satisfactorily be secured by the settlement of
issues between employers and employees
through the processes of conference and
collective bargaining between employers and
employees; that the settlement of issues between
employers and employees through collective
bargaining may be advanced by making
available full and adequate government facilities
for conciliation, mediation and voluntary
arbitration to aid and encourage employers and
employees to reach and maintain agreements
concerning rates of pay, hours and working
conditions and to make all reasonable efforts to
settle their differences by mutual agreement
reached through conferences and collective
bargaining. [1957 c.122 §1]

662.410 [Repealed by 1957 ¢.122 §5]

662.415 State Conciliation Service
established; purpose.

A State Conciliation Service hereby is
established within the Employment Relations
Board with the primary responsibility for
fostering collective bargaining by rendering
voluntary assistance to employers and
employees in resolving their differences without
resort to strikes, lockouts or other forms of
conflict. [1957 ¢.122 §2(1); 1969 c.671 §13]

662.420 [Repealed by 1957 ¢.122 §5]

662.425 Mediation services; fees.

(1) When any party to a labor controversy
notifies the State Conciliation Service that a
labor controversy exists or is imminent, the
conciliator, if the conciliator determines that a
labor controversy exists or is imminent, shall
immediately set a time and place for a mediation
session and invite the parties to attend to
participate in mediation of their differences. The
State Conciliation Service shall charge a fee in
the amount described in ORS 240.610 for each
mediation session conducted under this section.

Each party to the mediation shall pay one-half
of the applicable fee.

(2) When it comes to the attention of the
conciliator that a labor controversy exists or is
imminent, the conciliator may offer mediation
services if the conciliator deems it to be in the
public interest.

(3) At the request of the Governor, the
Employment Relations Board shall instruct the
conciliator to investigate any existing or
imminent labor dispute, or controversy in the
public sector and report the facts of the dispute
and the matters in issue to the Governor. [1957
c.122 §3; 1969 c.671 §14; 2011 ¢.593 §3]

662.430 [Repealed by 1957 ¢.122 §5]

662.435 Services for state agencies and
political subdivisions.

The services and facilities of the State
Conciliation Service and the conciliator shall be
made available to the State of Oregon or any of
its agencies, boards, commissions or other
branches or any of the political subdivisions of
the state and to the public employees of the
State of Oregon in all its agencies, boards,
commissions or other branches or its political
subdivisions in the same manner as such
facilities are available to private employers and
their employees. [1957 ¢.122 §4; 1959 ¢.184 §1;
1969 ¢.671 §15]

662.440 [Repealed by 1957 ¢.122 §5]

662.445 List of qualified arbitrators; fees.

(1) The State Conciliation Service shall
maintain a list of qualified arbitrators who may
be available to the parties to a labor controversy
if the parties so request.

(2) An individual who applies to be included
on the list of qualified arbitrators shall pay the
State Conciliation Service an application fee of
$100. A qualified arbitrator who is included on
the list shall pay the State Conciliation Service
an annual fee of $150 to remain on the list.

(3) Fees received by the State Conciliation
Service under this section shall be deposited to
the credit of the Employment Relations Board
Administrative Account. [1957 ¢.122 §2(3);
2007 c.477 §§1,3; 2017 ¢.497 §1]

662.450 [Repealed by 1957 ¢.122 §5]
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662.455 Conciliator.

The State Conciliation Service shall be
headed by the conciliator, who shall be
appointed by the chairperson of the
Employment Relations Board. [1957 c.122
§2(2); 1969 c.671 §16; 2017 ¢.496 §8]

662.460 [Repealed by 1957 ¢.122 §5]

662.470 [Repealed by 1957 ¢.122 §5]

662.480 [Repealed by 1957 ¢.122 §5]

662.490 [Repealed by 1957 ¢.122 §5]

662.500 [Repealed by 1957 ¢.122 §5]

662.505 [1961 ¢.690 §1; 1969 c.671 §17,
1971 ¢.729 §1; renumbered 663.005]

662.510 [Repealed by 1957 ¢.122 §5]

662.515 [1961 ¢.690 §2; renumbered
663.010]

662.520 [Repealed by 1957 ¢.122 §5]

662.525 [1961 ¢.690 §3; renumbered
663.015]

662.530 [Repealed by 1957 ¢.122 §5]

662.535 [1961 ¢.690 §20; repealed by 1971
c.729 §47]

662.540 [Repealed by 1957 ¢.122 §5]

662.545 [1961 ¢.690 §4; renumbered
663.020]

662.550 [Repealed by 1957 ¢.122 §5]

662.555 [1961 ¢.690 §5; renumbered
663.025]

662.565 [1961 ¢.690 §6; renumbered
663.030]

662.575 [1961 ¢.690 §7; renumbered
663.035]

662.585 [1961 ¢.690 §8(1); 1971 ¢.729 §44;
renumbered 663.040]

662.595 [1961 ¢.690 §8(2), (3); renumbered
663.045]

662.605 [1961 ¢.690 §9; 1969 c.695 §14;
renumbered 663.300]

662.610 [1953 ¢.723 §1; repealed by 1959
c.55§1]

662.615 [1961 ¢.690 §§11, 13, 15; 1965
c.195 §2; 1969 ¢.314 §72; renumbered 663.305]

662.620 [1953 ¢.723 §2; repealed by 1959
c.55§1]

662.625 [1961 ¢.690 §14; renumbered
663.310]

662.630 [1953 ¢.723 §3; repealed by 1959
c.55§1]

662.635 [1961 ¢.690 §12; renumbered

663.315]

662.640 [1953 ¢.723 §4; repealed by 1959
c.55 §1]

662.645[1961 ¢.690 §19; 1971 ¢.729 §45;
renumbered 663.320]

662.650 [1953 ¢.723 §5; repealed by 1959
c.55§1]

662.655 [1961 ¢.690 §16; 1971 c.729 §46;
renumbered 663.325]

662.660 [1953 c.723 §6; repealed by 1959
c.55§1]

662.670 [1953 ¢.723 §7; repealed by 1959
c.55 §1]

662.680 [1953 ¢.723 §8; repealed by 1959
c.55 §1]

662.690 [1953 ¢.723 §9; repealed by 1959
c.55§1]

662.700 [1953 ¢.723 §10; repealed by 1959
c.55§1]

662.705 [1961 ¢.720 §54; 1973 ¢.536 §35;
1987 ¢.158 §132; repealed by 1997 ¢.33 §1]

662.710 [1953 ¢.723 §12; repealed by 1959
c.55 §1]

662.715 [1961 ¢.720 §53; 1973 ¢.536 §36;
repealed by 1997 ¢.33 §1]

662.720 [1953 ¢.723 §13; repealed by 1959
c.55 §1]

662.725 [1961 ¢.720 §55; repealed by 1997
c.33 §1]

662.730 [1953 ¢.723 §14; repealed by 1959
c.55§1]

662.735 [1961 ¢.720 §56; repealed by 1997
c.33 §1]

662.740 [1953 ¢.723 §15; repealed by 1959
c.55 §1]

662.745 [1961 ¢.720 §57; repealed by 1997
c.33 §1]

662.750 [1953 ¢.723 §16; repealed by 1959
c.55 §1]

662.755 [1961 ¢.720 §58; repealed by 1997
c.33 §1]

662.760 [1953 ¢.723 §19; repealed by 1959
c.55§1]

662.765 [1961 ¢.720 §59; repealed by 1997
c.33 §1]

662.770 [1953 ¢.723 §17; repealed by 1959
c.55 §1]

662.775 [1961 ¢.720 §60; repealed by 1997
c.33 §1]

662.780 [1953 ¢.723 §18; repealed by 1959
c.55§1]

662.785 [1961 ¢.720 §61; 1969 c.671 §18;
1973 ¢.536 §37; repealed by 1997 ¢.33 §1]
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662.790 [1953 c.723 §20; repealed by 1959
c.55§1]

662.795 [1961 ¢.720 §62; repealed by 1997
c.33 §1]

ORS 662 - PICKETING OF
AGRICULTURAL PRODUCTION
SITES

662.805 Definitions for ORS 662.805 to
662.825.

As used in ORS 662.805 to 662.825, unless
the context requires otherwise:

(1) “Labor dispute” includes any
controversy between an employer and a regular
employee of that employer concerning terms or
conditions of employment, or concerning the
association or representation of persons in
negotiating, fixing, maintaining, changing or
seeking to arrange terms or conditions of
employment.

(2) “Perishable agricultural crops” means
those products of agriculture that, because of
their inherent qualities or dependence upon
conditions of soil or weather, mature,
decompose, decay or deteriorate and in so doing
undergo material changes of form and quality
that render them unsuitable for the use for which
they were produced.

(3) “Regular employee” means a person who
has been employed by the employer for at least
six calendar work days. [1963 c.543 §2; 2007
c.71 §217]

662.810 Declaration of policy; right to
organize and bargain collectively.

(1) The Legislative Assembly recognizes
and declares that agriculture is of great
importance to the economy of the state and to
the well-being of its citizens. Because of the
perishable nature of agricultural crops, they
must be harvested at the proper stage of
maturity, and if this harvest is interfered with
the crop may become a total loss with a
resulting waste or loss of food, adverse effect
upon consumer prices, loss of employment to
agricultural laborers and severe dislocation of
the entire economy of the state. The picketing of
farms, ranches or orchards at such times as
would prevent the planting or harvesting of such
crops directly affects the public welfare and
requires regulation by the state in the exercise of

its police power.

(2) Nothing in ORS 662.805 to 662.825
shall be construed to prohibit any right of
employees to organize and bargain collectively
with their employers. [1963 ¢.543 §§1,6]

662.815 Picketing sites where perishable
agricultural crops are being harvested
restricted.

It shall be unlawful for any person to picket
or cause to be picketed any farm, ranch or
orchard where perishable agricultural crops are
produced while such crops are being harvested
unless such picket has been a regular employee
on such farm, ranch or orchard immediately
prior to the commencement of the picketing.
[1963 c.543 §3]

662.820 Employer to display bilingual
notices of picketing restriction.

An employer of persons employed to harvest
perishable agricultural crops shall display, in a
conspicuous manner about the farm, ranch or
orchard where perishable agricultural crops are
being harvested, notices, written in the English
and Spanish languages, of sufficient size and
number to reasonably inform the employees and
stating that ORS 662.815 prohibits any person
other than a regular employee, as defined in
ORS 662.805, from picketing a farm, ranch or
orchard where perishable agricultural crops are
produced while such crops are being harvested.
[1963 c.543 §5]

662.825 Jurisdiction to enjoin violations.

Notwithstanding any other provision of law,
the circuit court for the county in which such
unlawful picketing is conducted has jurisdiction
to enjoin any violation of ORS 662.805 to
662.825 by appropriate order or judgment. The
proceedings shall be conducted as in the case of
an action not triable by right to a jury but shall
be given precedence over all other civil actions.

[1963 c.543 §4; 1979 c.284 §189]

662.990 [1961 ¢.690 §21; repealed by 1971
c.743 §432]

ORS 662 - PENALTIES

662.992 Penalties. (1) Violation of ORS
662.225 1s a misdemeanor.
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(2) Violation of ORS 662.215 is a Class A
violation. [1975 c.645 §4; 1999 ¢.1051 §217]

ORS 663 - LABOR RELATIONS
GENERALLY / LABOR,
EMPLOYMENT; UNLAWFUL
DISCRIMINATION / ELECTIONS

663.005 Definitions.

As used in this chapter, unless the context
requires otherwise:

(1) “Board” means the Employment
Relations Board.

(2) “Conciliator” means the head of the State
Conciliation Service.

(3) “Employee” includes any employee, and
is not limited to the employees of a particular
employer unless this chapter explicitly states
otherwise, and includes any individual whose
work has ceased as a consequence of, or in
connection with, a current labor dispute and
who has not obtained any other regular and
substantially equivalent employment, but does
not include an individual:

(a) Employed in agricultural labor as defined
in ORS 657.045;

(b) Employed by the parent or spouse of the
individual;

(c) Employed in the domestic service of any
family or person at home;

(d) Having the status of an independent
contractor;

(e) Employed as a supervisor;

(f) Employed by an employer subject to the
Railway Labor Act, as amended (45 U.S.C. 151
to 163 and 181 to 188);

(g) Employed in the building and
construction industry;

(h) Employed by any other person who is
not an employer as defined in subsection (4) of
this section; or

(i) Employed by an employer subject to the
jurisdiction of the National Labor Relations
Board under its existing jurisdictional standards,
pursuant to the Labor Management Relations
Act of 1947, as amended (29 U.S.C. 141 to
187).

(4) “Employer” includes any person acting
as an agent of an employer, directly or
indirectly, but does not include:

(a) The United States or any wholly owned
government corporation, or any Federal Reserve

Bank.

(b) This state, or any county, city or political
subdivision or agency thereof.

(c) Any person subject to the Railway Labor
Act, as amended (45 U.S.C. 151 to 163 and 181
to 188).

(d) Any labor organization (other than when
acting as an employer), or anyone acting in the
capacity of officer or agent of a labor
organization.

(e) Any person involved in the building and
construction industry.

(f) Any person subject to the jurisdiction of
the National Labor Relations Board under its
existing jurisdictional standards, pursuant to the
Labor Management Relations Act of 1947, as
amended (29 U.S.C. 141 to 187).

(5) “Labor dispute” includes any
controversy concerning terms, tenure or
conditions of employment or concerning the
association or representation of persons in
negotiating, fixing, maintaining, changing or
seeking to arrange terms or conditions of
employment, regardless of whether the
disputants stand in the proximate relation of
employer and employee.

(6) “Labor organization” means an
organization of any kind, or an agency or an
employee representation committee or plan, in
which employees participate and which exists
for the purpose, in whole or in part, of dealing
with employers concerning grievances, labor
disputes, wages, rates of pay, hours of
employment or conditions of work.

(7) “Professional employee” means:

(a) An employee engaged in work:

(A) Predominantly intellectual and varied in
character as opposed to routine mental, manual,
mechanical or physical work;

(B) Involving the consistent exercise of
discretion and judgment in its performance;

(C) Of such a character that the output
produced or the result accomplished cannot be
standardized in relation to a given period of
time;

(D) Requiring knowledge of an advanced
type in a field of science or learning customarily
acquired by a prolonged course of specialized
intellectual instruction and study in an
institution of higher learning or a hospital, as
distinguished from a general academic
education or from an apprenticeship or from
training in the performance of routine mental,
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manual or physical processes; or

(b) An employee who:

(A) Has completed the courses of
specialized intellectual instruction and study
described in paragraph (a)(D) of this subsection;
and

(B) Is performing related work under the
supervision of a professional person to qualify
the employee to become a professional
employee as defined in paragraph (a) of this
subsection.

(8) “Representative” includes an individual
or labor organization.

(9) “Supervisor” means any individual, other
than a licensed professional or practical nurse,
having authority, in the interest of the employer,
to hire, transfer, suspend, lay off, recall,
promote, discharge, assign, reward or discipline
other employees, or responsibly to direct them,
or to adjust their grievances, or effectively to
recommend such action, if in connection with
the foregoing the exercise of such authority is
not of a merely routine or clerical nature, but
requires the use of independent judgment.

(10) “Unfair labor practice” means any
unfair labor practice listed in ORS 663.120 to
663.165. [Formerly 662.505; 1975 c.147 §12;
1975 ¢.163 §2; 2003 c.14 §408]

663.010 “Collective bargaining” defined.

For the purposes of this chapter, “collective
bargaining” is the performance of the mutual
obligation of the employer and the
representative of the employees to meet at
reasonable times and confer in good faith with
respect to wages, hours and other terms and
conditions of employment, or the negotiation of
an agreement, or any question arising
thereunder, and the execution of a written
contract incorporating any agreement reached if
requested by either party. However, this
obligation does not compel either party to agree
to a proposal or require the making of a
concession. [Formerly 662.515]

663.015 Designated collective bargaining
representatives to be exclusive; grievances
excepted.

Representatives designated or selected for
the purposes of collective bargaining, by the
majority of the employees in a unit appropriate
for such purposes, are the exclusive
representatives of all the employees in that unit

for the purposes of collective bargaining in
respect to rates of pay, wages, hours of
employment or other conditions of employment.
However, an individual employee or a group of
employees may at any time present grievances
to their employer and have such grievances
adjusted, without the intervention of the
bargaining representative, if:

(1) The adjustment is not inconsistent with
the terms of a collective-bargaining contract or
agreement then in effect; and

(2) The bargaining representative has been
given opportunity to be present at the
adjustment. [Formerly 662.525]

663.020 Determination of appropriate
unit for purposes of collective bargaining.

(1) The Employment Relations Board shall
decide in each case whether the unit appropriate
for the purposes of collective bargaining is the
employer unit, craft unit, plant unit, or
subdivision thereof. However, the board shall
not decide that:

(a) A unit is appropriate for such purposes if
the unit includes both professional employees
and employees who are not professional
employees, unless a majority of the professional
employees vote for inclusion in the unit;

(b) A craft unit is inappropriate for such
purposes on the ground that a different unit has
been established by a prior determination of the
board unless a majority of the employees in the
proposed craft unit vote against separate
representation; or

(c) A unit is appropriate for such purposes if
it includes, together with other employees, an
individual employed as a guard to enforce
against employees and other persons rules to
protect property of the employer or to protect
the safety of persons on the employer’s
premises. However, no labor organization shall
be certified as the representative of employees
in a bargaining unit of guards if such
organization admits to membership, or is
affiliated directly or indirectly with an
organization which admits to membership,
employees other than guards.

(2) In determining whether a unit is
appropriate for the purposes specified in
subsection (1) of this section, the extent to
which the employees have organized is not
controlling. [Formerly 662.545]
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663.025 Filing of representation petition;
investigation; hearing; election.

(1) A petition may be filed with the
Employment Relations Board, in accordance
with regulations prescribed by the board:

(a) By an employee or group of employees,
or any individual or labor organization acting in
their behalf, alleging that a substantial number
of employees:

(A) Wish to be represented for collective
bargaining and that their employer declines to
recognize their representative as the
representative defined in ORS 663.015; or

(B) Assert that the individual or labor
organization that has been certified or is being
currently recognized by their employer as the
bargaining representative is no longer a
representative as defined in ORS 663.015; or

(b) By an employer, alleging that one or
more individuals or labor organizations have
presented to the employer a claim to be
recognized as the representative defined in ORS
663.015.

(2) The board shall investigate the petition
and if, upon the basis of its findings, the board
has reasonable cause to believe that a question
of representation exists, it shall provide for an
appropriate hearing before the board itself, a
member thereof or its agent appointed for that
purpose. Written notice of the hearing shall be
mailed by certified mail to the parties named in
the petition not less than seven days before the
hearing. If the board finds upon the record of the
hearing that a question of representation exists,
it shall conduct an election by secret ballot
marked at the place of election and certify the
results thereof.

(3) In determining whether or not a question
of representation exists, the same regulations
and rules of decision apply irrespective of the
identity of the persons filing the petition or the
kind of relief sought.

(4) Nothing in this chapter prohibits the
waiving of hearings by stipulation for the
purpose of a consent election in conformity with
regulations and rules of decision of the board.
[Formerly 662.555; 1975 ¢.147 §13; 2003 c.14
§409]

663.030 Conduct of representation
election.

No election shall be directed in any
bargaining unit or any subdivision within which,
in the preceding 12 months, a valid election has
been held. Employees engaged in an economic
strike who are not entitled to reinstatement are
eligible to vote, under regulations of the
Employment Relations Board consistent with
the purposes and provisions of this chapter, in
any election conducted within 12 months after
the commencement of the strike. In any election
where none of the choices on the ballot receives
a majority, a run-off shall be conducted by the
board, the ballot providing for a selection
between the two choices receiving the largest
and second largest number of valid votes cast in
the election. [Formerly 662.565; 1975 c¢.147
§13a]

663.035 Filing of deauthorization petition;
election; limitation.

(1) Upon the filing with the Employment
Relations Board by 40 percent or more of the
employees in a bargaining unit covered by an
agreement between their employer and a labor
organization requiring membership as a
condition of employment, of a petition alleging
that they desire that the authority of the labor
organization to make such an agreement be
rescinded, the board shall direct the conciliator
to take a secret ballot, marked at the place of
election, of the employees in the unit and to
certify the results thereof to the labor
organization and to the employer.

(2) No election shall be conducted pursuant
to this section in a bargaining unit or a
subdivision within which, in the preceding 12
months, a valid election has been held.
[Formerly 662.575]

663.040 Filing charge of illegal election
practice; investigation; new election.

Any person may file with the Employment
Relations Board a charge that employees
eligible to vote in an election under this chapter
have been coerced or restrained in the exercise
of this right. The board shall investigate the
charge. If, upon the basis of its findings, the
board concludes that employees eligible to vote
in the election were so coerced or restrained, the
board may order another election. [Formerly
662.585; 1975 ¢.147 §14]
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663.045 Obtaining advisory opinions on
assertion of federal jurisdiction; findings of
board to be public records.

(1) In carrying out this chapter, the
Employment Relations Board may, pursuant to
any applicable federal law, rule or regulation,
petition the National Labor Relations Board for
an advisory opinion as to whether that agency
will assert jurisdiction over a labor dispute
which is the subject of a proceeding then
pending before the board.

(2) All findings, conclusions, and
determinations of the board under this chapter
shall be public records. [Formerly 662.595]

ORS 663 - UNFAIR LABOR
PRACTICES

663.100 Determination of agent.

For the purposes of this chapter, in
determining whether a person is acting as an
“agent” of a second person so as to make the
second person responsible for the acts of the
first person, the question of whether the specific
acts performed were actually authorized or
subsequently ratified is not controlling. [1971
c.729 §3; 1987 ¢.158 §133]

663.105 Supervisory personnel as union
members.

Nothing in this chapter prohibits an
individual employed as a supervisor from
becoming or remaining a member of a labor
organization, but no employer subject to this
chapter is compelled to treat as employees, for
the purpose of collective bargaining, individuals
defined as supervisors in ORS 663.005. [1971
c.729 §4]

663.110 Employee organization,
bargaining rights; union security
agreements; payments to charitable
institutions in lieu of union dues and other
fees.

Employees have the right to self-
organization; to form, join or assist labor
organizations; to bargain collectively through
representatives of their own choosing; and to
engage in other concerted activities for the
purpose of collective bargaining or other mutual
aid or protection. Employees also have the right

to refrain from any or all of such activities
except to the extent that this right may be
affected by an agreement requiring membership
in a labor organization as a condition of
employment as authorized by ORS 663.125.
However, agreements involving union security
including an all-union agreement or agency
agreement must safeguard the rights of
nonassociation of employees, based on bona
fide religious tenets or teachings of a church or
religious body of which such employee is a
member. Such employee must pay an amount of
money equivalent to regular union dues and
initiation fees and assessments, if any, to a
nonreligious charity or to another charitable
organization mutually agreed upon by the
employee affected and the representative of the
labor organization to which such employee
would otherwise pay dues. The employee shall
furnish written proof that this has been done. If
the employee and representative of the labor
organization do not reach agreement on the
matter, the Employment Relations Board shall
designate such organization. [1971 ¢.729 §5;
2003 c.14 §410]

663.115 Right to strike.

Nothing in this chapter, except as
specifically provided for therein, either
interferes with, impedes or diminishes in any
way the right to strike, or affects the limitations
or qualifications on that right. [1971 ¢.729 §6]

663.120 Employer unfair labor practices.

It is an unfair labor practice for an employer:

(1) To interfere with, restrain or coerce
employees in the exercise of the rights
guaranteed in ORS 663.110;

(2) To dominate or interfere with the
formation or administration of any labor
organization or contribute financial or other
support to it. However, subject to rules
published by the Employment Relations Board
pursuant to ORS chapter 183, an employer may
permit employees to confer with the employer
during working hours without loss of time or
pay;

(3) To discharge or otherwise discriminate
against an employee because the employee has
filed charges or given testimony under this
chapter; or

(4) To refuse to bargain collectively with the
employees’ exclusive representative, as defined
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in ORS 663.015. [1971 ¢.729 §7; 1975 ¢.83 §1]

663.125 Other employer unfair labor
practices.

It is an unfair labor practice for an employer,
by discrimination in regard to hire or tenure of
employment or any term or condition of
employment, to encourage or discourage
membership in a labor organization. However:

(1) Nothing in this chapter or in any other
statute of this state precludes an employer from
making an agreement with a labor organization
(not established, maintained or assisted by any
action defined in this section or in ORS 663.120
as an unfair labor practice) to require as a
condition of employment membership therein
on or after the 30th day following the beginning
of such employment or the effective date of
such agreement, whichever is the later:

(a) If the labor organization is the
representative of the majority of the employees
in the appropriate collective-bargaining unit
covered by the agreement when made; and

(b) Unless following an election held within
one year preceding the effective date of the
agreement, at least a majority of the employees
eligible to vote in the election have voted to
rescind the authority of the labor organization to
make such an agreement.

(2) No employer shall justify any
discrimination against an employee for
nonmembership in a labor organization if the
employer has reasonable grounds for believing
that membership was:

(a) Not available to the employee on the
same terms and conditions generally applicable
to other members; or

(b) Denied or terminated for reasons other
than the failure of the employee to tender the
periodic dues and the initiation fees uniformly
required as a condition of acquiring or retaining
membership. [1971 ¢.729 §8]

663.127 Union security agreements.

An employer or labor organization anywhere
in this state may execute and apply an
agreement requiring membership in a labor
organization as a condition of employment to
the full extent allowed by federal law. [2017
c.369 §3]

Note: 663.127 was added to and made a part of ORS
chapters 661 to 663 by legislative action but was not

added to ORS chapter 663 or any series therein. See
Preface to Oregon Revised Statutes for further
explanation.

663.130 Union unfair labor practices.

It is an unfair labor practice for a labor
organization or its agents:

(1) To cause or attempt to cause an
employer to discriminate against an employee in
violation of ORS 663.125 or to discriminate
against an employee with respect to whom
membership in such organization has been
denied or terminated on some ground other than
the failure of the employee to tender the
periodic dues and the initiation fees uniformly
required as a condition of acquiring or retaining
membership;

(2) To refuse to bargain collectively with an
employer, if it is the elected and certified
representative of the employees;

(3) To cause or attempt to cause an
employer to pay or deliver, or agree to pay or
deliver, any money or other thing of value, in
the nature of an exaction, for services which are
not performed or not to be performed; or

(4) To restrain or coerce:

(a) An employer in the selection of
representatives for the purposes of collective
bargaining or the adjustment of grievances; or

(b) Employees in the exercise of the rights
guaranteed in ORS 663.110. However, this
paragraph does not impair the right of a labor
organization to prescribe its own rules with
respect to the acquisition or retention of
membership therein. [1971 ¢.729 §9]

663.135 Excessive membership fee.

It is an unfair labor practice for a labor
organization or its agents to require of
employees covered by an agreement authorized
under ORS 663.125 the payment, as a condition
precedent to becoming a member of the
organization, of a fee in an amount which the
Employment Relations Board finds excessive or
discriminatory under all the circumstances. In
making such a finding the board shall consider,
among other relevant factors, the practices and
customs of labor organizations in the particular
industry, and the wages currently paid to the
employees affected. [1971 ¢.729 §10]

663.140 Encouraging certain strikes;
refusals to handle products.
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It is an unfair labor practice for a labor
organization or its agents to engage in, or to
induce or encourage any individual employed
by any person to engage in, a strike or a refusal
in the course of employment to use,
manufacture, process, transport or otherwise
handle or work on any goods, articles, materials
or commodities or to perform any services; or to
threaten, coerce or restrain any person, where in
either case an object thereof is forcing or
requiring:

(1) An employer or self-employed person to
join a labor or employer organization or to enter
into an agreement that is prohibited by ORS
663.155;

(2) A person to cease using, selling,
handling, transporting or otherwise dealing in
the products of any other producer, processor or
manufacturer, or to cease doing business with
any other person, or forcing or requiring any
other employer to recognize or bargain with a
labor organization as the representative of
employees of the employer unless such labor
organization has been certified as the elected
representative of such employees. However,
nothing in this subsection makes unlawful,
where not otherwise unlawful, any primary
strike or primary picketing;

(3) An employer to recognize or bargain
with a particular labor organization as the
representative of employees of the employer if
another labor organization has been certified as
the elected representative of such employees; or

(4) An employer to assign particular work to
employees in a particular labor organization or
in a particular trade, craft or class rather than to
employees in another labor organization or in
another trade, craft or class, unless the employer
is failing to conform to an order of the
Employment Relations Board or certification of
the conciliator determining the bargaining
representative for employees performing the
work. [1971 ¢.729 §11; 2005 c.22 §473]

663.145 Refusal to enter upon premises
where strike in progress; truthful strike
publicity not prohibited.

(1) Notwithstanding ORS 663.140, nothing
in ORS 663.130 to 663.150 makes unlawful a
refusal by any person to enter upon the premises
of an employer (other than the person’s own
employer), if the employees of that employer
are engaged in a strike ratified or approved by

an elected and certified representative of the
employees whom the employer is required to
recognize.

(2) For the purposes of ORS 663.140 only,
nothing in that section prohibits publicity, other
than picketing, for the purpose of truthfully
advising the public, including consumers and
members of a labor organization, that a product
is produced by an employer with whom the
labor organization has a primary dispute and is
distributed by another employer, as long as such
publicity does not have an effect of inducing an
individual employed by any person other than
the primary employer in the course of
employment to refuse to pick up, deliver or
transport any goods, or not to perform any
services, at the establishment of the employer
engaged in such distribution. [1971 ¢.729 §12]

663.150 Picketing to force recognition of
or bargaining with union.

(1) It is an unfair labor practice for a labor
organization or its agents to picket or cause to
be picketed, or threaten to picket or cause to be
picketed, any employer when an object thereof
is forcing or requiring an employer to recognize
or bargain with a labor organization as the
representative of the employees, or forcing or
requiring the employees of an employer to
accept or select such labor organization as their
collective-bargaining representative, unless such
labor organization is currently certified as the
representative of such employees:

(a) Where the employer has lawfully
recognized in accordance with this chapter any
other labor organization and a petition for a
representation election may not appropriately be
filed;

(b) Where, within the preceding 12 months,
a valid election has been conducted; or

(c) Where the picketing has been conducted
without a petition for an election and
certification having been filed.

However:

(A) When such a petition has been filed the
Employment Relations Board forthwith, without
regard to the absence of a showing of a
substantial interest on the part of the labor
organization and without an investigation or
hearing, shall conduct an election by secret
ballot, marked at the place of election, in such
unit as the board finds to be appropriate, and to
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certify the results thereof.

(B) Nothing in this section prohibits any
picketing or other publicity for the purpose of
truthfully advising the public (including
consumers) that an employer does not employ
members of, or have a contract with, a labor
organization, unless an effect of the picketing is
to induce an individual employed by any other
person in the course of employment, not to pick
up, deliver or transport any goods or not to
perform any services.

(2) Nothing in this section permits any act
that otherwise would be an unfair labor practice
under ORS 663.130 to 663.150. [1971 ¢.729
§13; 1975 ¢.147 §14a; 2007 c.71 §218]

663.155 Contract with employer to
refrain from dealing in products of another
employer.

It is an unfair labor practice for a labor
organization and an employer to enter into a
contract or agreement, express or implied,
whereby the employer ceases or refrains, or
agrees to cease or refrain, from handling, using,
selling, transporting or otherwise dealing in any
of the products of any other employer, or to
cease doing business with any other person. Any
contract or agreement entered into after January
1, 1972, containing such an agreement is to such
extent unenforceable and void. [1971 ¢.729 §15]

663.160 Expression of views not
containing threats or promises of benefit not
unfair labor practice.

The expressing of any views, argument or
opinion, or the dissemination thereof, whether in
written, printed, graphic or visual form, does not
constitute evidence of an unfair labor practice
under any of the provisions of this chapter, if the
expression contains no threat of reprisal or force
or promise of benefit. [1971 ¢.729 §16]

663.165 Procedure for terminating or
modifying existing collective bargaining
contract; notice; negotiation meetings.

(1) Notwithstanding ORS 663.010, if there
is in effect a collective-bargaining contract
covering employees in an industry, the duty to
bargain collectively also means that no party to
the contract shall terminate or modify the
contract, unless the party desiring termination or
modification:

(a) Serves a written notice upon the other

party to the contract of the proposed termination
or modification 60 days before the expiration
date thereof, or in the event the contract contains
no expiration date, 60 days before the time it is
proposed to make such termination or
modification;

(b) Offers to meet and confer with the other
party for the purpose of negotiating a new
contract or a contract containing the proposed
modifications;

(c) Notifies the State Conciliation Service
within 30 days after notice of the existence of a
dispute, if no agreement has been reached by
that time; and

(d) Continues in full force and effect,
without resorting to strike or lockout, all the
terms and conditions of the existing contract for
a period of 60 days after such notice is given or
until the expiration date of the contract,
whichever occurs later.

(2) The duties imposed upon employers,
employees and labor organizations by
subsection (1)(b), (¢) and (d) of this section:

(a) Become inapplicable upon an intervening
election and certification under which the labor
organization or individual which is a party to the
contract has been superseded as or ceased to be
the representative of the employees; and

(b) Do not require either party to discuss or
agree to any modification of the terms and
conditions contained in a contract for a fixed
period, if the modification is to become
effective before the terms and conditions can be
reopened under the provisions of the contract.

(3) Any employee who engages in a strike
within the 60-day period specified in this section
loses status as an employee of the employer
engaged in the particular labor dispute, for the
purposes of this chapter, but the loss of status
for the employee terminates if the employee is
reemployed by the employer. [1971 ¢.729 §17]

663.170 Unfair labor practice provisions
not retroactive.

(1) No provision of this chapter makes an
unfair labor practice any act that was performed
before January 1, 1972.

(2) ORS 663.125 and 663.130 (1) do not
make an unfair labor practice the performance
of any obligation under a collective-bargaining
agreement entered into before January 1, 1972,
unless the agreement was renewed or extended
after January 1, 1972. [1971 ¢.729 §18]
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ORS 663 - REMEDIES

663.175 Authority of board to prevent
unfair labor practices; authority not to affect
other lawful adjustment means.

As provided in ORS 663.175 to 663.260, the
Employment Relations Board may prevent any
person from engaging in an unfair labor practice
listed in ORS 663.120 to 663.165. This power is
not affected by any other means of adjustment
or prevention established by agreement, law,
ordinance, regulation or otherwise. [1971 ¢.729

§19]

663.180 Filing of charges of unfair
practice; fees; board investigation; issuance
of complaints.

(1) A person may file with the Employment
Relations Board a charge that another person
has engaged in or is engaging in an unfair labor
practice. The person filing the charge shall pay a
fee of $300 to the board. The board shall deposit
fees received under this section to the credit of
the Employment Relations Board
Administrative Account.

(2) If it is charged that a person has engaged
in or is engaging in an unfair labor practice, the
board shall cause an investigation to be made.
If, on the basis of this investigation, it appears to
the board that an issue of fact or law exists as to
a violation of ORS 663.120 to 663.165, the
board shall issue a complaint. The complaint
shall contain a notice of hearing before the
board, at a place fixed in the notice, not less
than five days after the serving of the complaint.

(3) Notwithstanding subsection (2) of this
section, the board may not issue a complaint
based upon an unfair labor practice occurring
more than six months before the filing of the
charge with the board, and the service of a copy
of the charge upon the person against whom the
charge is made, unless the person aggrieved by
the unfair labor practice was prevented from
filing the charge by reason of service in the
Armed Forces of the United States, in which
event the six-month period shall be computed
from the day of discharge. [1971 ¢.729 §20;
1975 ¢.147 §15; 2007 ¢.296 §2; 2011 ¢.593 §4]

663.185 Amendment of complaint; filing
answer; intervenors; fees; conduct of
proceedings.

(1) The Employment Relations Board may
amend a complaint at any time before the
issuance of an order based on the complaint.

(2) The person so complained of may file an
answer to the original or amended complaint
and appear in person or otherwise and give
testimony at the place and time fixed in the
complaint. The person filing the answer shall
pay a fee of $300 to the board. The board may
allow any other person to intervene in the
proceeding and to present testimony. A person
allowed to intervene shall pay a fee of $300 to
the board.

(3) As far as practicable, the board shall
conduct the proceeding in accordance with the
rules of evidence applicable to civil actions.

(4) The board shall deposit fees received
under this section to the credit of the
Employment Relations Board Administrative
Account. [1971 ¢.729 §21; 1979 ¢.284 §190;
2007 ¢.296 §3; 2011 ¢.593 §5]

663.190 Record of testimony at hearings.

The testimony taken at the hearing shall be
reduced to writing and filed with the
Employment Relations Board. Thereafter, in its
discretion, the board on notice may take further
testimony or hear argument, which shall
similarly be reduced to writing. [1971 ¢.729
§22]

663.195 Orders and findings of board.

(1) If, on the preponderance of the evidence
taken and in the record, the Employment
Relations Board is not of the opinion that the
person named in the complaint has engaged in
or is engaging in an unfair labor practice, the
board shall state its findings of fact and shall
issue an order dismissing the complaint.

(2) If, on the preponderance of evidence
taken and in the record, the board is of the
opinion that a person named in the complaint
has engaged in or is engaging in an unfair labor
practice, the board shall state its findings of fact
and shall issue and cause to be served on that
person an order requiring the person to cease
and desist from the unfair labor practice and to
take such affirmative action, including
reinstatement of employees with or without
back pay, as will effectuate the policies of this
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chapter.

(3) No order of the board shall require the
reinstatement as an employee of an individual
who has been suspended or discharged, or the
payment to the individual of any back pay, if the
individual was suspended or discharged for
cause. [1971 ¢.729 §23]

663.200 Employee reinstatement orders;
reports showing compliance with orders.

(1) Except as provided in ORS 663.195 (3),
if an order directs reinstatement of an employee,
back pay may be required of the employer or
labor organization responsible for the
discrimination suffered by the employee.

(2) In determining whether a complaint shall
issue alleging a violation of ORS 663.120 (1) or
(2), and in deciding such cases, the same
regulations and rules of decision shall apply
irrespective of whether or not the labor
organization affected is affiliated with a labor
organization national or international in scope.

(3) An order further may require a person to
make reports from time to time showing the
extent to which it has complied with the order.
[1971 c.729 §24]

663.205 Modification, setting aside orders
by board; contents of record in certain
representation matters.

(1) Until the record of a case has been filed
in court as provided in ORS 663.210 or 663.220,
the Employment Relations Board at any time,
upon reasonable notice and in such manner as it
considers proper, may modify or set aside in
whole or in part any finding or order made or
issued by it.

(2) If an order of the board made pursuant to
ORS 663.190, 663.195 and 663.200 is based in
whole or in part upon facts certified following
an investigation relating to a representation
election and there is a petition for the
enforcement or review of the order, the
certification and the record of the investigation
shall be included in the transcript of the entire
record required to be filed under ORS 663.210
or 663.220. The judgment of the court
enforcing, modifying or setting aside in whole
or in part the order of the board shall be made
and entered upon the pleadings, testimony and
proceedings set forth in the transcript. [1971
¢.729 §25; 2003 ¢.576 §536]

663.210 Enforcement of orders by Court
of Appeals; injunctive relief; notice of filing
enforcement petition; authority of court in
reviewing order.

The Employment Relations Board may
petition the Court of Appeals for the
enforcement of an order and for appropriate
temporary relief or restraining order, and shall
file in the court the record in the proceedings.
On the filing of the petition the court shall cause
notice thereof to be served upon such person,
and thereupon it has jurisdiction of the
proceeding and the question determined therein.
It may grant such temporary relief or restraining
order as it considers just and proper, and make
and enter a judgment enforcing, modifying and
enforcing as so modified, or setting aside in
whole or in part the order of the board. [1971
¢.729 §26; 2003 ¢.576 §537]

663.215 Scope of court review of order;
additional evidence; modification of findings
by board.

(1) No objection that has not been urged
before the Employment Relations Board shall be
considered by the court, unless the failure or
neglect to urge the objection is excused because
of extraordinary circumstances. The findings of
the board with respect to questions of fact, if
supported by substantial evidence on the record
considered as a whole, are conclusive.

(2) If either party applies to the court for
leave to adduce additional evidence and shows
to the satisfaction of the court that the additional
evidence is material and that there were
reasonable grounds for the failure to adduce the
evidence in the hearing before the board, the
court may order the additional evidence to be
taken before the board, and to be made a part of
the record.

(3) The board may modify its findings as to
the facts, or make new findings, by reason of
additional evidence so taken and filed, and it
shall file modified or new findings. With respect
to questions of fact the modified or new
findings, if supported by substantial evidence on
the record considered as a whole, are
conclusive. [1971 ¢.729 §27]
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663.220 Appeal of board’s order to Court
of Appeals; authority of court in reviewing
order.

(1) Any person aggrieved by a final order of
the Employment Relations Board granting or
denying in whole or in part the relief sought
may obtain a review of the order in the Court of
Appeals by filing in the court a written petition
praying that the order of the board be modified
or set aside. A copy of the petition shall be
transmitted forthwith by the clerk of the court to
the board and thereupon the aggrieved party
shall file in the court the record in the
proceeding, certified by the board.

(2) On the filing of the petition, the court
shall proceed in the same manner as in the case
of an application by the board under ORS
663.210, and it has the same jurisdiction to grant
to the board temporary relief or restraining order
as it considers just and proper, and in like
manner to make and enter a judgment enforcing,
modifying and enforcing as so modified, or
setting aside in whole or in part the order of the
board. The findings of the board with respect to
questions of fact, if supported by substantial
evidence on the record considered as a whole,
are in like manner conclusive. [1971 ¢.729 §28;
2003 ¢.576 §538]

663.225 Hearing of petitions; review
proceedings not to stay board’s order.

(1) Petitions filed under ORS 663.175 to
663.260 shall be heard expeditiously, and if
possible within 10 days after they are docketed.

(2) The commencement of proceedings
under ORS 663.210, 663.215 and 663.220 does
not, unless specifically ordered by the court,
operate as a stay of the Employment Relations
Board’s order. [1971 ¢.729 §29]

663.230 Court jurisdiction in granting
injunctive relief or reviewing order not
limited by ORS 662.010 to 662.130.

When granting appropriate temporary relief
or a restraining order, or making and entering a
judgment enforcing, modifying and enforcing as
so modified, or setting aside in whole or in part
an order of the Employment Relations Board, as
provided in ORS 663.175 to 663.260, the
jurisdiction of the court is not limited by ORS
662.010 to 662.130. [1971 ¢.729 §30; 2003
c.576 §539]

663.235 Injunctive relief authorized upon
issuance of unfair labor practice complaint;
notice to defendant; court jurisdiction.

The Employment Relations Board, on
issuance of a complaint charging that any person
has engaged in or is engaging in an unfair labor
practice, may petition the Court of Appeals for
appropriate temporary relief or restraining order.
On the filing of any such petition the court shall
cause notice thereof to be served upon such
person, and thereupon has jurisdiction to grant
to the board such temporary relief or restraining
order as the court considers just and proper.
[1971 c.729 §31]

663.240 Priority of hearing certain unfair
labor practice cases.

If it is charged that a person has engaged in
an unfair labor practice within the meaning of
ORS 663.125 or 663.130 (1), the charge shall be
given priority over all other cases except cases
of like character where it is filed or referred and
cases given priority under ORS 663.250,
663.255 and 663.260. [1971 ¢.729 §32]

663.245 Hearing unfair labor practice
cases involving jurisdictional disputes;
dismissal of charges upon voluntary
adjustment of dispute.

If it is charged that a person has engaged in
an unfair labor practice within the meaning of
ORS 663.140 (4), the Employment Relations
Board shall hear and determine the dispute out
of which the unfair labor practice arose unless,
within 10 days after notice that the charge has
been filed, the parties to the dispute submit to
the board satisfactory evidence that they have
adjusted, or agreed upon methods for the
voluntary adjustment of, the dispute. On
compliance by the parties to the dispute with the
decision of the board or upon voluntary
adjustment of the dispute, the charge shall be
dismissed. [1971 ¢.729 §33]

663.250 Priority of investigating certain
unfair labor practice charges; injunctive
relief pending disposition of case; notice of
petition; court authority.

(1) If it is charged that a person has engaged
in an unfair labor practice within the meaning of
ORS 663.140 (1) to (3) or 663.150 or 663.155,
the preliminary investigation of the charge shall
be made forthwith and given priority over all

Page 118 of 135



other cases except cases of like character where
it is filed or referred. If, after investigation, the
Employment Relations Board or its agent has
reasonable cause to believe the charge is true
and that a complaint should issue, the board
shall petition the Court of Appeals for
appropriate injunctive relief pending the final
adjudication of the board with respect to the
matter.

(2) On the filing of such a petition the court:

(a) Shall cause notice thereof to be served
upon any person involved in the charge. Such
person, including the charging party, shall be
given an opportunity to appear by counsel and
present any relevant testimony.

(b) Has jurisdiction to grant such injunctive
relief or temporary restraining order as it
considers just and proper, notwithstanding any
other provision of law.

(3) In situations where such relief is
appropriate, the procedure specified in this
section applies to charges with respect to ORS
663.140 (4). [1971 ¢.729 §34; 1975 c.147 §16]

663.255 Injunctive relief without notice;
when board not to apply for injunctive relief.

Notwithstanding ORS 663.250:

(1) No temporary restraining order shall be
issued without notice unless a petition alleges
that substantial and irreparable injury to the
charging party will be unavoidable. Such a
temporary restraining order is effective for no
longer than five days and is void at the
expiration of that period.

(2) The Employment Relations Board shall
not apply for a restraining order under ORS
663.235 if a charge against the employer under
ORS 663.120 (2) has been filed and, after the
preliminary investigation, the board has
reasonable cause to believe that the charge is
true and that a complaint should issue. [1971
.729 §35; 1975 ¢.147 §17]

663.260 Service of process on union;
making union party to suit.

The service of legal process upon an officer
or agent of a labor organization constitutes
service upon the labor organization and makes
the organization a party to the suit. [1971 ¢.729
§36]

663.265 Application of ORS 663.270 to
663.295 to hearings and investigations.

ORS 663.270 to 663.295 apply to all
hearings and investigations which, in the
opinion of the Employment Relations Board, are
necessary and proper for the exercise of the
powers vested in it by this chapter. [1971 ¢.729
§37]

663.270 Access of board to evidence
relating to subject matter of investigation or
proceedings; revocation of subpoenas
requiring improper information;
administration of oaths; taking testimony and
evidence.

(1) The Employment Relations Board or its
duly authorized agents at all reasonable times
shall have access to, for the purpose of
examination, and the right to copy, any evidence
of a person being investigated or proceeded
against that relates to any matter under
investigation or in question. The board, upon
application of a party to such proceedings,
forthwith shall issue to that party subpoenas
requiring the attendance and testimony of
witnesses or the production of any evidence in
the proceeding or investigation requested in the
application.

(2) Within five days after the service of a
subpoena on a person requiring the production
of any evidence in possession or under the
control of the person, the board on petition of
that person shall revoke the subpoena if in its
opinion the evidence whose production is
required does not relate to any matter under
investigation, or any matter in question in the
proceedings, or if in its opinion the subpoena
does not describe with sufficient particularity
the evidence whose production is required.

(3) The board or its agent designated by it
for such purposes, may administer oaths and
affirmations, examine witnesses and receive
evidence. Attendance of witnesses and the
production of such evidence may be required at
any designated place of hearing. [1971 ¢.729
§38; 1975 ¢.147 §18]

663.275 Refusal to obey subpoenas
punished as contempt of court.

In case of contumacy or refusal to obey a
subpoena issued to any person, any court of this
state within the jurisdiction of which the inquiry
is carried on or within the jurisdiction of which
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the person guilty of contumacy or refusal to
obey is found or resides or transacts business,
upon application by the Employment Relations
Board or its agent, has jurisdiction to issue to
the person an order requiring the person to
appear before the board or its agent to produce
evidence if so ordered, or to give testimony
touching the matter under investigation or in
question. Any failure to obey such order of the
court may be punished by the court as a
contempt thereof. [1971 ¢.729 §39; 1975 ¢.147

§19]

663.280 Immunity from punishment of
persons testifying, producing evidence
required by subpoena.

No person shall be excused from attending
and testifying or from producing books, records,
correspondence, documents or other evidence in
obedience to a subpoena issued under ORS
663.270, on the ground that the testimony or
evidence required of the person may tend to
incriminate the person or subject the person to a
penalty or forfeiture. However, no individual
shall be prosecuted or subjected to any penalty
or forfeiture for or on account of any
transaction, matter or thing concerning which
the individual is compelled, after having
claimed privilege against self-incrimination, to
testify or produce evidence, except that the
individual so testifying is not exempt from
prosecution and punishment for perjury
committed in so testifying. [1971 ¢.729 §40]

663.285 Method of serving process of
board; fees for witnesses summoned by
board.

(1) Complaints, orders, and other process
and papers of the Employment Relations Board
or its designated agent issued under this chapter
may be served personally, by registered or
certified mail, by telegraph or by leaving a copy
thereof at the principal office or place of
business of the person required to be served.
The verified return by the individual so serving
setting forth the manner of service is proof of

service. The return post-office receipt or
telegraph receipt therefor, when registered and
mailed or telegraphed, is proof of service.

(2) Witnesses summoned before the board or
its designated agent under this chapter shall be
paid the fees and mileage provided for witnesses
in ORS 44.415 (2). Witnesses whose
depositions are taken and the persons taking the
same are severally entitled to the same fees as
are paid for like services in the courts of this
state. [1971 ¢.729 §41; 1975 c.147 §20; 1989
c.980 §18]

663.290 Place of service of court process.

All process of any court to which application
may be made under this chapter may be served
wherever the defendant or other person required
to be served resides or may be found. [1971
c.729 §42]

663.295 Governmental officers and
agencies to furnish evidence related to board
proceedings.

All officers, departments and agencies of
this state, when directed by the Governor, shall
furnish the Employment Relations Board, upon
its request, all records, papers and information
in their possession relating to any matter before
the board. [1971 ¢.729 §43]

663.300 [Formerly 662.605; repealed by
1975 ¢.147 §21]

663.305 [Formerly 662.615; repealed by
1975 ¢.147 §21]

663.310 [Formerly 662.625; repealed by
1975 ¢.147 §21]

663.315 [Formerly 662.635; repealed by
1975 c.147 §21]

663.320 [Formerly 662.645; repealed by
1975 ¢.147 §21]

663.325 [Formerly 662.655; repealed by
1975 ¢.147 §21]

CHAPTERS 664 TO 669 [Reserved for
expansion]
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