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I. Agenda ltem Summary

House Bill (HB) 3382 was passed by the 2023 Legislative Assembly and signed into law
by Governor Kotek. This bill adds language to ORS chapter 197 allowing local
governments to adopt a land use exception to Statewide Planning Goal 16: Estuarine
Resources under certain conditions for deep draft navigation channel modifications
within the jurisdiction of the Oregon International Port of Coos Bay. The bill became
effective on July 31, 2023. This is a conforming rulemaking to include this new reason
for a goal exception in OAR 660-004-0022 Reasons Necessary to Justify an Exception
Under Goal 2, Part li(c).

Purpose. Department of Land Conservation and Development (DLCD or department)
staff requests the Land Conservation and Development commission (LCDC or
commission) consider an addition to OAR 660-004-0022 to conform with language
added by the 2023 Legislative Committee through HB 3382.

Objective. The commission adopts rules to OAR 660-004-0022 to conform with
language added by the 2023 Legislative Committee in HB 3382.

For further information about this report, please contact Meg Reed, Coastal Policy
Specialist at 541-514-0091 or meg.reed@dlcd.oregon.gov.

ll. Background

a. Goal 16: Estuarine Resources
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The aim of Oregon Statewide Planning Goal 16: Estuarine Resources is to protect the
long-term values, diversity, and benefits of estuaries and associated wetlands. At the
same time, the goal directs local governments to provide for appropriate restoration and
development of these resources. The goal relies on a classification system that
specifies the level of development allowed in each estuary. All local governments with
authority over an estuary must prepare and adopt a management plan and land use
regulations according to four classifications:

e Deep-draft development for estuaries with maintained jetties and channels more
than 22 feet deep;

e Shallow-draft development for estuaries with maintained jetties and channels up to
22 feet deep;

e Conservation for estuaries without a maintained jetty or channel within or adjacent
to an urban area with altered shorelines;

e Natural for estuaries without a maintained jetty or channel not adjacent to an urban
area and with little development.

Of Oregon's 22 major estuaries, three are classified as deep-draft development
estuaries, eight shallow-draft development, six conservation, and five are natural
estuaries. Seventeen other estuaries are considered minor estuaries and are classified
as natural or conservation.

Each estuarine area contains management units. The boundaries of the management
units are determined by the types of resources in the area and the extent of past
alterations. There are three types of management units: natural, conservation, and
development. Each type is a discrete geographic area, defined by biophysical
characteristics and features, within which particular uses and activities are promoted,
encouraged, protected, or enhanced, and others are discouraged, restricted, or
prohibited.

In estuaries classified as natural, only the uses permissible in natural management units
may be applied. In estuaries classified as conservation, only natural and conservation
management units may be applied. In shallow and deep draft estuaries, all three types
of management units may be applied. Because of these classifications and protections,
dredging associated with the navigation channel is not permitted in natural or
conservation estuary management units.

b. 2023 Legislative Session

HB 3382 passed in the 2023 Legislative Session and is related to activities allowed in
natural and conservation management units within the Coos Bay estuary. The resulting
enrolled bill sets into statute a new specific reasons exception related to Goal 16 — that
deep draft navigation channel improvements are a reason that local governments may
adopt an exception to Goal 16 to redesignate natural or conservation estuary
management units, under certain circumstances. Natural and conservation estuary
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management unit classifications do not allow for dredging related to navigational
channel modifications absent a goal exception. This new exception can only be applied
for by a public port or eligible tribe and only within the jurisdiction of the Oregon
International Port of Coos Bay; therefore, this exception is only applicable to the Coos
Bay estuary. HB 3382 is included as Attachment B.

Proponents of the bill stated that recent case law from the Land Use Board of Appeals
would make it impossible for an applicant to be granted a “general” reasons exception
to Goal 16 for navigation channel modifications in a conservation or natural estuary
management unit. The Port of Coos Bay and others have asserted that to be able to
develop an international shipping container facility within and adjacent to the Coos Bay
estuary, significant modifications to the navigation channel and surrounding areas are
needed to accommodate the docking and turning of larger vessels. Therefore,
proponents of this potential facility testified for the need for HB 3382.

lll. Proposed Language

The final bill language requires the addition of this new specific reasons exception. The
bill does not change any existing processes or other permit requirements. For example,
any proposed modifications to a federal navigation channel would also require a
removal/fill permit from the Department of State Lands, which requires applicants to
account for adverse impacts to estuarine resources and appropriately mitigate for those.
The new exception language also requires applicants to produce a report that identifies
anticipated financing sources for the deep draft navigation channel modifications and an
estimated number of jobs that will be created because of the modifications. Planning,
avoiding, and mitigating for impacts to archaeological sites and objects is also required.

HB 3382 also defines “deep draft navigation channel improvements” and excludes
dredge material disposal and fill to create new uplands from the definition in order to
ensure the adopted estuary management plan of the Coos Bay continues to prescribe
requirements for those actions in accordance with Goal 16.

Further, because the language only adds a new reason exception and does not change
any existing processes or other permit requirements, local jurisdictions will still
implement their local floodplain regulations in accordance with the National Flood
Insurance Program.

IV. Geographic Hearing and Public Comments

DLCD staff will hold a geographic public hearing in Coos Bay on January 23, 2024, at
the Coos Bay Public Library to accept public comments on this conforming rulemaking.
A geographic hearing is required for any rule that applies only to a specific geographic
area and not statewide. A summary of the testimony received at the geographic public
hearing will be given to the commission at their meeting. The public comment period will
end at the LCDC public hearing on January 25, 2024.
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V. Recommended Action

The department believes the proposed language outlined in Attachment A ensures that
OAR 660-004-0022 conforms with HB 3382. Staff recommend that the commission
adopt the proposed revisions to OAR chapter 660, division 4 as written.

Proposed Motion: | move that the commission adopt the proposed revisions to OAR
chapter 660, division 4 included as Attachment A to comply with the language in HB
3382.

Alternative Motion: | move that the commission adopt the proposed revisions to OAR
chapter 660, division 4 included as Attachment A to comply with the language in HB
3382, but with the following modifications [list modifications to rule language].

VI. Attachments

a. Rule filing notice with impact statements and proposed rule language

b. HB 3382 Enrolled
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OFFICE OF THE SECRETARY OF STATE ARCHIVES DIVISION
LAVONNE GRIFFIN-VALADE STEPHANIE CLARK
SECRETARY OF STATE DIRECTOR
CHERYL MYERS 800 SUMMER STREET NE

DEPUTY SECRETARY OF STATE
AND TRIBAL LIAISON

NOTICE OF PROPOSED RULEMAKING
INCLUDING STATEMENT OF NEED & FISCAL IMPACT

CHAPTER 660
LAND CONSERVATION AND DEVELOPMENT DEPARTMENT

SALEM, OR 97310
503-373-0701

FILED

12/19/2023 2:08 PM
ARCHIVES DIVISION
SECRETARY OF STATE

FILING CAPTION: Adding a reasons exception to Goal 2 rules related to navigational improvements in Coos Bay.

LAST DAY AND TIME TO OFFER COMMENT TO AGENCY:01/25/2024 7:30 AM

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic

impact of the rule on business.

CONTACT: Casaria Taylor 635 Capitol St.
971-600-7699 Ste. 150
casaria.taylor@dlcd.oregon.gov Salem,OR 97301
HEARING(S)

Auxiliary aids for persons with disabilities are available upon advance request. Notify the contact listed above.

DATE: 01/23/2024
TIME: 6:00 PM
OFFICER: Meg Reed

HEARING LOCATION
ADDRESS: Coos Bay Library, 525 Anderson Ave., Coos Bay,, OR 97420

DATE: 01/25/2024
TIME: 1:00 AM
OFFICER: LCDC

HEARING LOCATION
ADDRESS: Mill Casino, Willow Room, 3201 Tremont Ave., North Bend,, OR 97459

REMOTE MEETING DETAILS

MEETING URL: Click here to join the meeting
PHONE NUMBER: 1-669-900-6833
CONFERENCE ID: 873055040972

SPECIAL INSTRUCTIONS:

Password: 541716

NEED FOR THE RULE(S)

This is a conforming rulemaking to reflect statutory changes to ORS 197.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE
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Rules Coordinator
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< HB 3382
= Oregon Administrative Rules, Chapter 660, Division 4;
https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3054

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIAL EQUITY IN THIS STATE

The rule adds a new reasons exception to the local land use goal exception process specific to deep draft navigational
channel improvements within the jurisdiction of the Oregon International Port of Coos Bay. If utilized and approved,
this exception would allow the federal navigation channel to be widened and deepened in certain areas of the Coos Bay
estuary where it otherwise would not be allowed. This type of modification would likely occur in combination with other
port related activity to bring larger vessels to the Port of Coos Bay. The long-term impacts of this activity is hard to
predict, but the process on its own fits within existing land use processes. We expect the proposed rule to have a
minimal but equal effect on the fair, just and unbiased treatment of people of different races.

FISCAL AND ECONOMIC IMPACT:

The rule does not change any existing land use processes. Those local governments in the Coos Bay estuary who would
be involved with a goal exception will incur the use of staff resources and personnel.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

(1) State agencies, units of local government, and members of the public likely to be economically affected by the rule
will be those that participate in a local government goal exception process. That process includes the following steps
and those groups potentially impacted at each step:

= Applicant applies for a goal exception through the relevant local government. In this case, only public ports or an
eligible Indian tribe are eligible to apply for this specific exception type. The local planning departments that could be
implicated through this process are the cities of North Bend or Coos Bay, or Coos County.

= Application is reviewed, the public has opportunities to comment, a decision is made on the application — local
planning department, local planning commission, DLCD, members of the public, adjacent property owners, relevant
state or federal agencies, local elected officials;

= Ifthe goal exception is approved, the applicant will then need to apply for other relevant permits for the construction
phase of navigational channel improvements. Those processes are outside of the exception process and outside of (and
not affected by) this rule change.

(2) (a) The department has not identified any small business of any type subject to the rules. (b) Small businesses will not
be expected to perform additional record keeping or administrative activities outside of the requirements of current
administrative rules. (c) The department has not identified costs to small businesses associated with this rule regarding
professional services, equipment supplies, labor, or increased compliance administration.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Small businesses were not involved in the development of these rules.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? NO IF NOT, WHY NOT?

This is a conforming rulemaking to reflect statutory changes.
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HOUSING IMPACT STATEMENT:

Description of proposed change: (Please attach any draft or permanent rule or ordinance) The proposed rule change is
to incorporate newly passed legislation from the 2023 legislative session that adds deep draft navigational
improvements as a new reason a local government may adopt an exception to statewide planning goal 16: estuarine
resources in natural and conservation estuary management units.

Description of the need for, and objectives of the rule: This is a conforming rulemaking effort to reflect the statutory
change in administrative rule.

List of rules adopted or amended: Oregon Administrative Rules, Chapter 660, Division 4

Materials and labor costs increase or savings: The department does not estimate that the proposed rules will resultin
any cost increase or savings for materials or labor.

Estimated administrative construction or other costs increase or savings: The department does not estimate cost
increases or savings related to administrative, construction, or other from the proposed rule.

Land costs increase or savings: The department does not estimate that the proposed rules will result in any land cost
increase or savings.

Other costs increase or savings: This rulemaking is not directly related to housing construction. No other cost increases
or savings have been determined.

AMEND: 660-004-0022

RULE SUMMARY: Adding a reasons exception to Goal 2 rules related to navigational improvements in Coos Bay. This is
a conforming rulemaking to reflect statutory changes.

CHANGES TO RULE:

660-004-0022
Reasons Necessary to Justify an Exception Under Goal 2, Part ll(c)

An exception under Goal 2, Part ll(c) may be taken for any use not allowed by the applicable goal(s) or for a use
authorized by a statewide planning goal that cannot comply with the approval standards for that type of use. The
types of reasons that may or may not be used to justify certain types of uses not allowed on resource lands are set
forth in the following sections of this rule. Reasons that may allow an exception to Goal 11 to provide sewer
service to rural lands are described in OAR 660-011-0060. Reasons that may allow transportation facilities and
improvements that do not meet the requirements of OAR 660-012-0065 are provided in OAR 660-012-0070.
Reasons that rural lands are irrevocably committed to urban levels of development are provided in OAR 660-014-
0030. Reasons that may justify the establishment of new urban development on undeveloped rural land are
provided in OAR 660-014-0040. Reasons that may justify the establishment of temporary natural disaster related
housing on undeveloped rural lands are provided in OAR 660-014-0090.9

(1) For uses not specifically provided for in this division, or in OAR 660-011-0060, 660-012-0070, 660-014-0030
or 660-014-0040, the reasons shall justify why the state policy embodied in the applicable goals should not apply.
Such reasons include but are not limited to the following: There is a demonstrated need for the proposed use or
activity, based on one or more of the requirements of Goals 3 to 19; and either:q[

(a) A resource upon which the proposed use or activity is dependent can be reasonably obtained only at the
proposed exception site and the use or activity requires a location near the resource. An exception based on this
subsection must include an analysis of the market area to be served by the proposed use or activity. That analysis
must demonstrate that the proposed exception site is the only one within that market area at which the resource
depended upon can reasonably be obtained; or{[

(b) The proposed use or activity has special features or qualities that necessitate its location on or near the

Page 3 of 7



proposed exception site.y

(2) Rural Residential Development: For rural residential development the reasons cannot be based on market
demand for housing except as provided for in this section of this rule, assumed continuation of past urban and
rural population distributions, or housing types and cost characteristics. A county must show why, based on the
economic analysis in the plan, there are reasons for the type and density of housing planned that require this
particular location on resource lands. A jurisdiction could justify an exception to allow residential development on
resource land outside an urban growth boundary by determining that the rural location of the proposed
residential development is necessary to satisfy the market demand for housing generated by existing or planned
rural industrial, commercial, or other economic activity in the area.q

(3) Rural Industrial Development: A local government may consider a photovoltaic solar power generation facility
as defined in OAR 660-033-0130(38)(f) to be a rural industrial use. For the siting of rural industrial development
on resource land outside an urban growth boundary, appropriate reasons and facts may include, but are not
limited to, the following:ql

(a) The use is significantly dependent upon a unique resource located on agricultural or forest land. Examples of
such resources and resource sites include geothermal wells, mineral or aggregate deposits, water reservoirs,
natural features, or river or ocean ports;{

(b) The use cannot be located inside an urban growth boundary due to impacts that are hazardous or incompatible
in densely populated areas; or{[

(c) The use would have a significant comparative advantage due to its location (e.g., near existing industrial
activity, an energy facility, or products available from other rural activities), which would benefit the county
economy and cause only minimal loss of productive resource lands. Reasons for such a decision should include a
discussion of the lost resource productivity and values in relation to the county's gain from the industrial use, and
the specific transportation and resource advantages that support the decision.

(4) Expansion of Unincorporated Communities: For the expansion of an Unincorporated Community defined
under OAR 660-022-0010(10) the requirements of subsections (a) through (c) of this section apply:q

(a) Appropriate reasons and facts may include findings that there is a demonstrated need for additional land in the
community to accommodate a specific rural use based on Goals 3-19 and a demonstration that either:9]

(A) The use requires a location near a resource located on rural land; orq[

(B) The use has special features necessitating its location in an expanded area of an existing unincorporated
community, including:9T

(i) For industrial use, it would have a significant comparative advantage due to its location such as, for example,
that it must be near a rural energy facility, or near products available from other activities only in the surrounding
area, or that it is reliant on an existing work force in an existing unincorporated community; 9

(ii) For residential use, the additional land is necessary to satisfy the need for additional housing in the community
generated by existing industrial, commercial, or other economic activity in the surrounding area. The plan must
include an economic analysis showing why the type and density of planned housing cannot be accommodated in an
existing exception area or urban growth boundary, and is most appropriate at the particular proposed location.
The reasons cannot be based on market demand for housing, nor on a projected continuation of past rural
population distributions.q

(b) The findings of need must be coordinated and consistent with the comprehensive plan for other exception
areas, unincorporated communities, and urban growth boundaries in the area. For purposes of this subsection,
"area" includes those communities, exception areas, and urban growth boundaries that may be affected by an
expansion of a community boundary, taking into account market, economic, and other relevant factors.q]

(c) Expansion of the unincorporated community boundary requires a demonstrated ability to serve both the
expanded area and any remaining infill development potential in the community, at the time of development, with
the level of facilities determined to be appropriate for the existing unincorporated community.q]

(5) Expansion of Urban Unincorporated Communities: In addition to the requirements of section (4) of this rule,
the expansion of an urban unincorporated community defined under OAR 660-022-0010(9) shall comply with
OAR 660-022-0040.91

(6) Willamette Greenway: Within an urban area designated on the approved Willamette Greenway Boundary
maps, the siting of uses that are neither water-dependent nor water-related within the setback line required by
section C.3.k of Goal 15 may be approved where reasons demonstrate the following:q

(a) The use will not have a significant adverse effect on the greenway values of the site under consideration or on
adjacent land or water areas;[

(b) The use will not significantly reduce the sites available for water-dependent or water-related uses within the
jurisdiction;ql

(c) The use will provide a significant public benefit; andq

(d) The use is consistent with the legislative findings and policy in ORS 390.314 and the Willamette Greenway
Plan approved by the commission under ORS 390.322.9
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(7) Goal 16 - Water-Dependent Development: To allow water-dependent industrial, commercial, or recreational
uses that require an exception in development and conservation estuaries, an economic analysis must show that
there is a reasonable probability that the proposed use will locate in the planning area during the planning period,
considering the following:q

(a) Goal 9 or, for recreational uses, the Goal 8 Recreation Planning provisions;i[

(b) The generally predicted level of market demand for the proposed use; I

(c) The siting and operational requirements of the proposed use including land needs, and as applicable, moorage,
water frontage, draft, or similar requirements; [

(d) Whether the site and surrounding area are able to provide for the siting and operational requirements of the
proposed use; andl

(e) The economic analysis must be based on the Goal 9 element of the County Comprehensive Plan and must
consider and respond to all economic needs information available or supplied to the jurisdiction. The scope of this
analysis will depend on the type of use proposed, the regional extent of the market and the ability of other areas to
provide for the proposed use.

(8) Goal 16 - Other Alterations or Uses: An exception to the requirement limiting dredge and fill or other
reductions or degradations of natural values to water-dependent uses or to the natural and conservation
management unit requirements limiting alterations and uses is justified, where consistent with ORS chapter 196,
in any of the circumstances specified in subsections (a) through (e)_or (g), of this section:q]

(a) Dredging to obtain fill for maintenance of an existing functioning dike where an analysis of alternatives
demonstrates that other sources of fill material, including adjacent upland soils or stockpiling of material from
approved dredging projects, cannot reasonably be utilized for the proposed project or that land access by
necessary construction machinery is not feasible;

(b) Dredging to maintain adequate depth to permit continuation of the present level of navigation in the area to be
dredged;ql

(c) Fill or other alteration for a new navigational structure where both the structure and the alteration are shown
to be necessary for the continued functioning of an existing federally authorized navigation project such as a jetty
or achannel;q]

(d) An exception to allow minor fill, dredging, or other minor alteration of a natural management unit for a boat
ramp or to allow piling and shoreline stabilization for a public fishing pier;9[

(e) Dredge or fill or other alteration for expansion of an existing public non-water-dependent use or a
nonsubstantial fill for a private non-water-dependent use (as provided for in ORS 196.825) where:q[

(A) A Countywide Economic Analysis based on Goal 9 demonstrates that additional land is required to
accommodate the proposed use;

(B) An analysis of the operational characteristics of the existing use and proposed expansion demonstrates that
the entire operation or the proposed expansion cannot be reasonably relocated; and{

(C) The size and design of the proposed use and the extent of the proposed activity are the minimum amount
necessary to provide for the use.

(f) In each of the situations set forth in subsections (a) to (e)_or (g), of this section, the exception must demonstrate
that the proposed use and alteration (including, where applicable, disposal of dredged materials) will be carried
out in a manner that minimizes adverse impacts upon the affected aquatic and shoreland areas and habitats.q

(g) For deep draft navigational channel improvements, an exception to Goal 16 may be taken as provided in
section 2, chapter 544, Oregon Laws 2023.

(9) Goal 17 - Incompatible Uses in Coastal Shoreland Areas: Exceptions are required to allow certain uses in
Coastal Shoreland areas consistent with subsections (a) through (e) of this section, where applicable:

(a) For purposes of this section, "Coastal Shoreland Areas" include: 9]

(A) Major marshes, significant wildlife habitat, coastal headlands, exceptional aesthetic resources and historic and
archaeological sites;q[

(B) Shorelands in urban and urbanizable areas, in rural areas built upon or irrevocably committed to non-resource
use and shorelands in unincorporated communities pursuant to OAR chapter 660, division 22 (Unincorporated
Communities) that are suitable for water-dependent uses; Il

(C) Designated dredged material disposal sites; andql

(D) Designated mitigation sites.q

(b) To allow a use that is incompatible with Goal 17 requirements for coastal shoreland areas listed in subsection
(9)(a) of this rule, the exception must demonstrate:q

(A) A need, based on Goal 9, for additional land to accommodate the proposed use;q

(B) Why the proposed use or activity needs to be located on the protected site, considering the unique
characteristics of the use or the site that require use of the protected site; andql

(C) That the project cannot be reduced in size or redesigned to be consistent with protection of the site and, where
applicable, consistent with protection of natural values.
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(c) Exceptions to convert a dredged material disposal site or mitigation site to another use must also either not
reduce the inventory of designated and protected sites in the affected area below the level identified in the
estuary plan or be replaced through designation and protection of a site with comparable capacity in the same
areayl

(d) Uses that would convert a portion of a major marsh, coastal headland, significant wildlife habitat, exceptional
aesthetic resource, or historic or archaeological site must use as little of the site as possible and be designed and
located and, where appropriate, buffered to protect natural values of the remainder of the site.

(e) Exceptions to designate and protect, for water-dependent uses, an amount of shorelands less than that amount
required by Goal 17 Coastal Shoreland Uses Requirement 2 must demonstrate that:q[

(A) Based on the Recreation Planning requirements of Goal 8 and the requirements of Goal 9, there is no need
during the next 20-year period for the amount of water-dependent shorelands required by Goal 17 Coastal
Shoreland Uses Requirement 2 for all cities and the county in the estuary. The Goal 8 and Goal 9 analyses must be
conducted for the entire estuary and its shorelands, and must consider the water-dependent use needs of all local
government jurisdictions along the estuary, including the port authority, if any, and be consistent with the Goal 8
Recreation Planning elements and Goal 9 elements of the comprehensive plans of those jurisdictions; andql

(B) There is a demonstrated need for additional land to accommodate the proposed use(s), based on one or more
of the requirements of Goals 3to 18.

(10) Goal 18 - Foredune Breaching: A foredune may be breached when the exception demonstrates that an
existing dwelling located on the foredune is experiencing sand inundation and the sand grading or removal:q

(a) Does not remove any sand below the grade of the dwelling;1l

(b) Is limited to the immediate area in which the dwelling is located;

(c) Retains all graded or removed sand within the dune system by placing it on the beach in front of the dwelling;
andql

(d) Is consistent with the requirements of Goal 18 "Beaches and Dunes" implementation requirement 1.9

(11) Goal 18 - Foredune Development: An exception may be taken to the foredune use prohibition in Goal 18
"Beaches and Dunes", implementation requirement 2. Reasons that justify why this state policy embodied in Goal
18 should not apply shall demonstrate that:q

(a) The use will be adequately protected from any geologic hazards, wind erosion, undercutting ocean flooding and
storm waves, or the use is of minimal value;I[

(b) The use is designed to minimize adverse environmental effects; and{

(c) The exceptions requirements of OAR 660-004-0020 are met.q[

(12) Goal 18 - Beachfront Protective Structures: An exception may be taken to the requirements of Goal 18,
implementation requirement 5 to permit beachfront protective structures for the primary purpose of protecting
and stabilizing ocean-fronting public roads and highways that were developed on January 1, 1977. As used in this
section, "public roads and highways" mean roadways that are owned, operated, maintained, or any combination
thereof by federal, tribal, state, county, or city government or a special district as defined in ORS 197.015(19).
Roads that dead end at the ocean shore as defined in ORS 390.605(2) or otherwise generally run perpendicular to
the ocean shore are not eligible for this exception. Uses such as parking lots, waysides, and campgrounds are not
roads and are not eligible for this exception. Only a public body that owns, operates, or maintains the public
roadway may apply for an exception under this section. Reasons that justify why the requirements of Goal 18,
implementation requirement 5 should not apply shall include the following:q

(a) Justification that the beachfront protective structure will provide a significant public benefit by protecting and
stabilizing the ocean-fronting public road or highway;

(b) Feasibility Assessment: Evaluation of alternatives to a beachfront protective structure that would not require
an exception and that shows there are no reasonable alternatives to the proposed activity or project modifications
that would better protect public rights, reduce or eliminate the detrimental effects on the ocean shore, or avoid
long-term costs to the public. This feasibility assessment shall describe why alternatives are not achievable, or if
tried, why they were not successful. Relevant factors may include topographic limitations, environmental
constraints, limits of area for relocation, or cost. If, and only if, the feasibility assessment does not identify a viable
option that would not require an exception, then the assessment shall also include a description and justification
of the preferred erosion mitigation technique that does require an exception. This feasibility assessment shall
evaluate, at a minimum, the following alternatives:q|

(A) Hazard avoidance options, including removing, moving, or relocating the road or highway; I

(B) Non-structural stabilization methods (e.g., foredune enhancement, beach nourishment, vegetation plantings,
cobble berms); 1l

(C) Site modifications for the control of erosion such as vegetation management, drainage controls, slope
regrading, and structure reinforcements; andq[

(D) Bioengineering techniques (e.g., clay burritos and vegetated terraces).q

(c) Demonstration that the proposed beachfront protective structure will:q
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A) Minimize visual impacts;q

B) Maintain access to and along the ocean shore, including access to the Oregon Coast Trail;

C) Minimize negative impacts on adjacent property;Il

D) Minimize adverse impacts on water currents, erosion, and accretion patterns;I[

(E) Account for the impacts of local sea level rise and climate change for the design life of the structure; andq

(F) Avoid or mitigate long-term and recurring costs to the public. As used in this subsection, "mitigate" means the
reduction of adverse effects of a proposed beachfront protective structure on beach habitats and beach access by
evaluating, in the following order:q[

(i) Avoiding the effect altogether by not taking a certain action or parts of an action;q

(i) Minimizing the effect by limiting the degree or magnitude of the action and its implementation;q

(iii) Rectifying the effect by repairing, rehabilitating, or restoring the affected ocean shore area;q

(iv) Reducing or eliminating the effect over time by preservation and maintenance operations during the life of the
action by monitoring and taking appropriate corrective measures;{[

(v) Compensating for the effect by creating, restoring, enhancing, or preserving beach habitat, beach access to and
along the ocean shore, or both, and within the same general vicinity of the proposed beachfront protective
structure. Compensation should consider the Oregon Parks and Recreation Department's Ocean Shore
Management Strategy.q[

(d) Assessment of how the exception requirements of OAR 660-004-0020 are met.

Statutory/Other Authority: ORS 197.040

Statutes/Other Implemented: ORS 195.012, ORS 197.040, ORS 197.712,0RS 197.717,ORS 197.732
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BOICE, BOWMAN, EVANS, HELM, HIEB, STOUT, WRIGHT, Senators ANDERSON, HAYDEN,
MANNING JR, WEBER (at the request of Oregon Public Ports Association)

CHAPTER ...
AN ACT

Relating to ports; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:

SECTION 1. Section 2 of this 2023 Act is added to and made a part of ORS chapter 197.

SECTION 2. (1) Deep draft navigational channel improvements are a reason a local gov-
ernment may adopt an exception under ORS 197.732 (2)(c)(A) to a land use planning goal re-
lated to estuarine resources in order to redesignate or rezone natural and conservation
estuary management units within a deep draft development estuary, provided that the im-
provements are:

(a) Carried out in a manner that includes mitigation, as defined in ORS 196.800, of ad-
verse impacts to ensure no net loss of estuarine resources and the affected aquatic and
shore areas and habitats;

(b) Of the location, design and minimum extent necessary for the use;

(c) Applied for by a public port or an eligible Indian tribe, as defined in ORS 285C.306;

(d) Within the jurisdiction of the Oregon International Port of Coos Bay;

(e) Not including or relying upon the commercial processing, importing or exporting of
fossil fuels, other than existing facilities providing fuel storage or distribution;

(f) Applied for by an applicant that has issued a report that sets forth:

(A) The identification of anticipated financing sources for the deep draft navigation
channel improvements; and

(B) An estimate of the number of jobs that will be created as a result of the improve-
ments; and

(g) Conducted in accordance with a plan that:

(A) Is developed, in consultation with local Indian tribes, for:

(i) Archaeological objects, human remains, funerary objects and sites of archaeological
significance, as those terms are defined in ORS 358.905; and

(ii) Archaeological sites identified on an inventory of the State Parks and Recreation
Department, a tribal historic preservation officer or local government;

(B) Avoids or, if avoidance is not practicable, mitigates adverse impacts to such remains,
sites or objects, including by preservation in situ or recovery with permanent protection; and

(C) Identifies procedures and requirements to occur should an inadvertent discovery of
such remains, sites or objects occur.

(2) As used in this section:
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(a) “Deep draft navigation channel improvements” means dredging for the purposes of:

(A) Deepening or widening the existing federal navigation channel as necessary to ac-
commodate vessels that would use the proposed water-dependent uses;

(B) Establishing a new access channel, or modifying an existing access channel, that is
directly between the federal navigational channel and any of the following structures identi-
fied in the application for which the exception is adopted under this section:

(i) Navigation support structures; or

(ii) Docks, wharfs or similar ship berthing structures;

(C) Establishing a turning basin necessary for the safe navigation of vessels utilizing the
federal navigation channel or access channel; or

(D) Enabling the construction or maintenance of necessary structural support for docks,
wharfs or similar ship berthing facilities or navigation aids.

(b) “Deep draft navigation channel improvements” does not include:

(A) Dredge material disposal; and

(B) Fill to create new upland areas.

SECTION 3. Nothing in section 2 of this 2023 Act affects the rules or permitting au-
thority of the Department of State Lands, the Department of Transportation, the State
Parks and Recreation Department, the State Department of Fish and Wildlife or the De-
partment of Environmental Quality.

SECTION 4. This 2023 Act being necessary for the immediate preservation of the public
peace, health and safety, an emergency is declared to exist, and this 2023 Act takes effect
on its passage.

Passed by House June 8, 2023 Received by Governor:
........................ Meeeeeeeeeeeseeseesesseesseseessesresesseesesney 2023
Timothy G. Sekerak, Chief Clerk of House Approved:
........................ Mo ooeeeeeeeeeseeseesesseesseseessesreesesseenenney 2023

Dan Rayfield, Speaker of House

Tina Kotek, Governor
Passed by Senate June 24, 2023

Filed in Office of Secretary of State:

Rob Wagner, President of Senate

Secretary of State

Enrolled House Bill 3382 (HB 3382-B) Page 2



	2024-01_Item_4_Adoption_of_Exception_Criteria_Coos_Bay
	2024_01_Item_4_Attachment A
	2024_01_Item_4_Attachment B



