
For the best experience, open this PDF portfolio in
 
Acrobat X or Adobe Reader X, or later.
 

Get Adobe Reader Now! 

http://www.adobe.com/go/reader




Housing Production – Template Message to Legislators and HPAC Members 
3/10/23 
 
 
 
Re:  Housing Production 
 
 


 
“Wetland” inside City of Sheridan, preventing 100+/- workforce homes. 
 
 
Dear Sen. / Rep. ______: 
 
Referencing the December, 2022, Oregon Housing Needs Analysis and Appendix A 
Housing Capacity Recommendations, I am surprised to find virtually no mention of an 
unresolved issue that the Division of State Lands (DSL) is asked to deal with frequently 
but for which their hands are tied by restrictive legislation. Please consider the following. 
 
Many of Oregon’s Willamette Valley communities suffer from lack of housing due solely 
to the classification of soils as “wetlands” although no ponds or aquatic habitat exists. 
My 12 acres of residential land in the Sheridan city limits, shown above, is a prime 
example. In 2016, I began the process to develop SFR workforce housing affordable to 
families earning $35,000 to $50,000.  I was told by the DSL they would allow 
development but state regulations required I pay a Wetland Mitigation Fee of about 
$705,000 months in advance of development approval, a burden that made my project 
infeasible.   
 
The House Committee on Agriculture and Land Use sponsored HB 2796 in the 2019 
legislative session that would have made this project feasible. That bill would have 
reduced the wetland mitigation burden for “Needed housing” on “Degraded wetlands” 
inside the UGB to 25% of the fee that also applies to commercial development land. 
The bill passed unanimously but was referred to House Ways and Means for financial 
impact evaluation, never to resurface.   
 
Governor Kotek and the 2023 Legislature have now given us a unique opportunity to 
create workforce housing on this and other “wet” land. Here are two fully sustainable 
approaches that could be implemented immediately, one at NO COST and one FULLY 
COST RECOVERABLE to the State: 
 







1. DSL should be given the authority to collect mitigation fees concurrently with the 
issuance of a building permit in the same way SDC fees and charged. 


2. For “workforce” or other housing targeted to a lower income level, say 80% of the 
median income for the area, a mitigation fee, ideally, would be reduced or waived 
altogether, or could be financed by means of a “wetland mitigation tax 
assessment” on the property tax statement that would pay the fee over a 30-year 
period, then sunset.    


 
Workforce or other housing targeted to a lower income level would be made more 
feasible if the provisions of HB 2796 (2019) were applied and, preferably, if the 
mitigation fees were waived altogether.   


 
Proposal Summary: 
 
Allocate State funding specifically to pay the wetland mitigation fees for properties that 
have: 
1. “Degraded” or “Junk” wetlands – “Wetlands” defined by soil type only, no “ponds or 


aquatic habitat”.  
2. Inside a city’s UGB. 
3. Zoned for housing. 
4. Preference given to development of workforce, Affordable, low income or other 


housing affordable to those earning 80% of the median household income for the 
immediate area. 


5. The housing development fund would be drawn upon to pay wetland mitigation fees, 
subject to reimbursement using a “wetland mitigation” property tax assessment that 
would attach to the home but sunset in 30 years, thus replenishing the housing 
development fund. 


6. Provide legislative authority to DSL to either collect mitigation fees concurrently with 
the issuance of a building permit in the same way SDC fees and charged or to allow 
a special mitigation tax assessment with sunsetting. 


7. For workforce or other housing targeted to a lower income level, consider waiving 
mitigation fees altogether.   


 
These are desperate times. Please do not let this project, or others like it who have 
prepared their lands for needed housing, be held up while bureaucracy "ranks and 
rates" potential housing projects over the next 3-8 years. Please use the Sheridan 
example as a pilot project for successful workforce housing development consistent with 
Governor Kotek’s goals and the needs of the people of Oregon. 
 
I understand the Governor’s Housing Productivity Advisory Council is to present 
recommendations by April 1.  May we discuss these ideas for inclusion in their 
proposals or, ideally, for action to allow their implementation?   
 
Respectfully, 
 


Nick Veroske 
President,  
Willamette Equities, Inc. 







3870 NW Banff Dr. 
Portland, OR 97229 
Office: 503-617-7662 
Cell/Text: 503-577-6903 
 
Also: 
Premier Community Bank, Hillsboro, OR, Board of Directors (Retired) 
YMCA of Columbia-Willamette, Portland, OR, Board of Trustees (Retired) 
Oregon City Business Alliance, Oregon City, OR, Board of Directors, Founding Director 
MBA, Anderson School of Management, UCLA 
 


 








You don't often get email from nick@willamette-equities.com. Learn why this is important


From: YOUNG Kevin * DLCD
To: HAMPTON Matthew L * DLCD
Cc: PUNTON Amanda * DLCD; AHRENS Melissa * DLCD
Subject: FW: 2025-2026 Goal 5 Wetlands and Urbanization Rulemaking Advisory Committee to Meet December 8, 2025
Date: Tuesday, December 23, 2025 11:59:33 AM
Attachments: 2 Housing Production – Template Message to Legislators 230310.pdf


2 Housing Production – Template Message to Legislators 230310.docx
SCOTUS WOTUS Sackett vs EPA 230523.docx


Here’s the other one. I’ve scanned the attachments for viruses and viewed them. I think
they’re harmless.
 
Thanks!
 


Kevin Young, AICP
Senior Urban Planner | Community Services Division
Pronouns:  He/Him
Oregon Department of Land Conservation and Development
Cell: 503-602-0238 | Main: 503-373-0050
Mail to:  kevin.young@dlcd.oregon.gov| www.oregon.gov/LCD


   


 


 
 
From: Nick Veroske <nick@willamette-equities.com> 
Sent: Monday, December 8, 2025 12:26 PM
To: YOUNG Kevin * DLCD <kevin.young@dlcd.oregon.gov>
Subject: FW: 2025-2026 Goal 5 Wetlands and Urbanization Rulemaking Advisory Committee to Meet
December 8, 2025
 


Dear Kevin Young:
 
My earlier emails to you at the address above were returned “Undeliverable”. Perhaps this
one will make it through.
 
Best regards,
 
Nick Veroske
Cell/Text: 503-577-6903
 


From: Nick Veroske 
Sent: Saturday, December 6, 2025 5:42 PM
To: 'kevin.young@dlcd.oregon.gov.' <kevin.young@dlcd.oregon.gov.>
Cc: Dave Hunnicutt (dhunnicutt@oregonpropertyowners.org)
<dhunnicutt@oregonpropertyowners.org>; Chris Staggs (chris@casamod.com)
<chris@casamod.com>; Kent Ziegler (kntzig001@aol.com) <kntzig001@aol.com>; Tucker Mayberry
(tucker@mayberrygroup.com) <tucker@mayberrygroup.com>



mailto:nick@willamette-equities.com

https://aka.ms/LearnAboutSenderIdentification

mailto:Kevin.YOUNG@dlcd.oregon.gov

mailto:matthew.l.hampton@dlcd.oregon.gov

mailto:Amanda.PUNTON@dlcd.oregon.gov

mailto:Melissa.Ahrens@dlcd.oregon.gov

https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.oregon.gov%2FLCD&data=05%7C02%7Cmatthew.l.hampton%40dlcd.oregon.gov%7C768f5cad3fcf4f50717b08de425db7d5%7Caa3f6932fa7c47b4a0cea598cad161cf%7C0%7C0%7C639021167726444971%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=2XXha%2Blna4l3%2B13aKyrYaUW%2FNbTL2gnc7GSesYlIgTQ%3D&reserved=0

mailto:kevin.young@dlcd.oregon.gov.

mailto:dhunnicutt@oregonpropertyowners.org

mailto:dhunnicutt@oregonpropertyowners.org

mailto:chris@casamod.com

mailto:chris@casamod.com

mailto:kntzig001@aol.com

mailto:kntzig001@aol.com

mailto:tucker@mayberrygroup.com

mailto:tucker@mayberrygroup.com






Housing Production – Template Message to Legislators and HPAC Members 
3/10/23 
 
 
 
Re:  Housing Production 
 
 



 
“Wetland” inside City of Sheridan, preventing 100+/- workforce homes. 
 
 
Dear Sen. / Rep. ______: 
 
Referencing the December, 2022, Oregon Housing Needs Analysis and Appendix A 
Housing Capacity Recommendations, I am surprised to find virtually no mention of an 
unresolved issue that the Division of State Lands (DSL) is asked to deal with frequently 
but for which their hands are tied by restrictive legislation. Please consider the following. 
 
Many of Oregon’s Willamette Valley communities suffer from lack of housing due solely 
to the classification of soils as “wetlands” although no ponds or aquatic habitat exists. 
My 12 acres of residential land in the Sheridan city limits, shown above, is a prime 
example. In 2016, I began the process to develop SFR workforce housing affordable to 
families earning $35,000 to $50,000.  I was told by the DSL they would allow 
development but state regulations required I pay a Wetland Mitigation Fee of about 
$705,000 months in advance of development approval, a burden that made my project 
infeasible.   
 
The House Committee on Agriculture and Land Use sponsored HB 2796 in the 2019 
legislative session that would have made this project feasible. That bill would have 
reduced the wetland mitigation burden for “Needed housing” on “Degraded wetlands” 
inside the UGB to 25% of the fee that also applies to commercial development land. 
The bill passed unanimously but was referred to House Ways and Means for financial 
impact evaluation, never to resurface.   
 
Governor Kotek and the 2023 Legislature have now given us a unique opportunity to 
create workforce housing on this and other “wet” land. Here are two fully sustainable 
approaches that could be implemented immediately, one at NO COST and one FULLY 
COST RECOVERABLE to the State: 
 











1. DSL should be given the authority to collect mitigation fees concurrently with the 
issuance of a building permit in the same way SDC fees and charged. 



2. For “workforce” or other housing targeted to a lower income level, say 80% of the 
median income for the area, a mitigation fee, ideally, would be reduced or waived 
altogether, or could be financed by means of a “wetland mitigation tax 
assessment” on the property tax statement that would pay the fee over a 30-year 
period, then sunset.    



 
Workforce or other housing targeted to a lower income level would be made more 
feasible if the provisions of HB 2796 (2019) were applied and, preferably, if the 
mitigation fees were waived altogether.   



 
Proposal Summary: 
 
Allocate State funding specifically to pay the wetland mitigation fees for properties that 
have: 
1. “Degraded” or “Junk” wetlands – “Wetlands” defined by soil type only, no “ponds or 



aquatic habitat”.  
2. Inside a city’s UGB. 
3. Zoned for housing. 
4. Preference given to development of workforce, Affordable, low income or other 



housing affordable to those earning 80% of the median household income for the 
immediate area. 



5. The housing development fund would be drawn upon to pay wetland mitigation fees, 
subject to reimbursement using a “wetland mitigation” property tax assessment that 
would attach to the home but sunset in 30 years, thus replenishing the housing 
development fund. 



6. Provide legislative authority to DSL to either collect mitigation fees concurrently with 
the issuance of a building permit in the same way SDC fees and charged or to allow 
a special mitigation tax assessment with sunsetting. 



7. For workforce or other housing targeted to a lower income level, consider waiving 
mitigation fees altogether.   



 
These are desperate times. Please do not let this project, or others like it who have 
prepared their lands for needed housing, be held up while bureaucracy "ranks and 
rates" potential housing projects over the next 3-8 years. Please use the Sheridan 
example as a pilot project for successful workforce housing development consistent with 
Governor Kotek’s goals and the needs of the people of Oregon. 
 
I understand the Governor’s Housing Productivity Advisory Council is to present 
recommendations by April 1.  May we discuss these ideas for inclusion in their 
proposals or, ideally, for action to allow their implementation?   
 
Respectfully, 
 



Nick Veroske 
President,  
Willamette Equities, Inc. 











3870 NW Banff Dr. 
Portland, OR 97229 
Office: 503-617-7662 
Cell/Text: 503-577-6903 
 
Also: 
Premier Community Bank, Hillsboro, OR, Board of Directors (Retired) 
YMCA of Columbia-Willamette, Portland, OR, Board of Trustees (Retired) 
Oregon City Business Alliance, Oregon City, OR, Board of Directors, Founding Director 
MBA, Anderson School of Management, UCLA 
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Re:  Housing Production
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“Wetland” inside City of Sheridan, preventing 100+/- workforce homes.








Dear Sen. / Rep. ______:





Referencing the December, 2022, Oregon Housing Needs Analysis and Appendix A Housing Capacity Recommendations, I am surprised to find virtually no mention of an unresolved issue that the Division of State Lands (DSL) is asked to deal with frequently but for which their hands are tied by restrictive legislation. Please consider the following.





Many of Oregon’s Willamette Valley communities suffer from lack of housing due solely to the classification of soils as “wetlands” although no ponds or aquatic habitat exists. My 12 acres of residential land in the Sheridan city limits, shown above, is a prime example. In 2016, I began the process to develop SFR workforce housing affordable to families earning $35,000 to $50,000.  I was told by the DSL they would allow development but state regulations required I pay a Wetland Mitigation Fee of about $705,000 months in advance of development approval, a burden that made my project infeasible.  





The House Committee on Agriculture and Land Use sponsored HB 2796 in the 2019 legislative session that would have made this project feasible. That bill would have reduced the wetland mitigation burden for “Needed housing” on “Degraded wetlands” inside the UGB to 25% of the fee that also applies to commercial development land. The bill passed unanimously but was referred to House Ways and Means for financial impact evaluation, never to resurface.  





Governor Kotek and the 2023 Legislature have now given us a unique opportunity to create workforce housing on this and other “wet” land. Here are two fully sustainable approaches that could be implemented immediately, one at NO COST and one FULLY COST RECOVERABLE to the State:





1. [bookmark: _Hlk129337083]DSL should be given the authority to collect mitigation fees concurrently with the issuance of a building permit in the same way SDC fees and charged.


2. For “workforce” or other housing targeted to a lower income level, say 80% of the median income for the area, a mitigation fee, ideally, would be reduced or waived altogether, or could be financed by means of a “wetland mitigation tax assessment” on the property tax statement that would pay the fee over a 30-year period, then sunset.   





Workforce or other housing targeted to a lower income level would be made more feasible if the provisions of HB 2796 (2019) were applied and, preferably, if the mitigation fees were waived altogether.  





Proposal Summary:





Allocate State funding specifically to pay the wetland mitigation fees for properties that have:


1. “Degraded” or “Junk” wetlands – “Wetlands” defined by soil type only, no “ponds or aquatic habitat”. 


2. Inside a city’s UGB.


3. Zoned for housing.


4. Preference given to development of workforce, Affordable, low income or other housing affordable to those earning 80% of the median household income for the immediate area.


5. The housing development fund would be drawn upon to pay wetland mitigation fees, subject to reimbursement using a “wetland mitigation” property tax assessment that would attach to the home but sunset in 30 years, thus replenishing the housing development fund.


6. Provide legislative authority to DSL to either collect mitigation fees concurrently with the issuance of a building permit in the same way SDC fees and charged or to allow a special mitigation tax assessment with sunsetting.


7. For workforce or other housing targeted to a lower income level, consider waiving mitigation fees altogether.  





These are desperate times. Please do not let this project, or others like it who have prepared their lands for needed housing, be held up while bureaucracy "ranks and rates" potential housing projects over the next 3-8 years. Please use the Sheridan example as a pilot project for successful workforce housing development consistent with Governor Kotek’s goals and the needs of the people of Oregon.





I understand the Governor’s Housing Productivity Advisory Council is to present recommendations by April 1.  May we discuss these ideas for inclusion in their proposals or, ideally, for action to allow their implementation?  





Respectfully,





[bookmark: _MailAutoSig]Nick Veroske


President, 


Willamette Equities, Inc.


3870 NW Banff Dr.


Portland, OR 97229


Office: 503-617-7662


Cell/Text: 503-577-6903





Also:


Premier Community Bank, Hillsboro, OR, Board of Directors (Retired)


YMCA of Columbia-Willamette, Portland, OR, Board of Trustees (Retired)


Oregon City Business Alliance, Oregon City, OR, Board of Directors, Founding Director


MBA, Anderson School of Management, UCLA
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Small Businesses Assured with U.S. Supreme Court Ruling in Sackett v. EPA - NFIB
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Sackett v. EPA: Supreme Court Finally Clarifies WOTUS in Watershed Decision


Date: June 01, 2023


Summary


On May 25, 2023, the United States Supreme Court issued its decision in Sackett v. EPA.


The decision resolved decades of confusion and provides clarity on the Clean Water Act (CWA) and what qualifies as a water of the United States (WOTUS).


The Court flatly and clearly rejected the “significant nexus” test—a test used by different Administrations, the Environmental Protection Agency (EPA), and Army Corps of Engineers to expand their jurisdictional authority and by judges to condone broad claims of authority.


The Sackett decision likely dooms the Biden Administration’s 2022 WOTUS rule.


WOTUS Recap


Congress tasked EPA and the Army Corps with enforcing the CWA. To carry out enforcement, these agencies have jurisdiction over, and only over, those waters that are “waters of the United States.” Because the CWA does not define this phrase, Administrations have differed on its meaning—either defining it broadly to expand agency authority or defining it narrowly to protect property rights. This lack of a definitive meaning has led to 20+ years of confusion for property owners.


Contributing to the confusion was a 2006 Supreme Court decision—Rapanos v. United States—where a majority of the Court failed to agree on the proper test to determine when a wetland qualifies as a water of the United States. Four justices agreed on the “relatively permanent” test, while one member created a “significant nexus” test, and four others would have deferred to executive agencies regardless of any test.


For a more detailed discussion of the CWA, the history of WOTUS, earlier Supreme Court cases involving WOTUS, and the facts of Sackett, review the NFIB blog article Sackett v. EPA – Supreme Court to Finally Clarify WOTUS Once and For All – Maybe?


Sackett Decision


After much anticipation, the Supreme Court released its decision in Sackett v. EPA on May 25, 2023.


All 9 justices of the Supreme Court agreed that the Ninth Circuit was wrong to conclude that the EPA had authority over the Sacketts’ land based on the “significant nexus” test.


None of the 9 advocated for, or even expressed agreement with, the “significant nexus” test from Rapanos used by lower courts and advanced by the EPA.


The Court’s majority concluded that the proper test to define a water of the United States is the Rapanos 4-justice plurality test. This means that waters are “only those relatively permanent, standing or continuously flowing bodies of water ‘forming geographic[al] features’ that are described in ordinary parlance as ‘streams, oceans, rivers, and lakes.’”


For the CWA to apply to wetlands, the wetland must be “‘as a practical matter indistinguishable from waters of the United States.’”


After Sackett, the CWA can reach a wetland and fall under EPA’s regulatory authority if, and only if, it meets both of the following requirements:


1. Is adjacent to a “relatively permanent body of water connected to traditional interstate navigable waters”; and


1. Has a “continuous surface connection with that [relatively permanent body of water in (1)], making it difficult to determine where the ‘water’ ends and the ‘wetland’ begins.”


Sackett brings long-needed clarity to small businesses, including farmers, ranchers, contractors, and home builders. These entities now have clear guidance about what is a water of the United States. For EPA and the Army Corps to have jurisdiction over a water, it must be one of the following:


1. A traditional interstate navigable water; or


1. A relatively permanent body of water connected to traditional interstate navigable waters; or


1. Wetlands that have a continuous surface connection to:


2. Traditional interstate navigable waters; or


2. Relatively permanent bodies of water connected to traditional interstate navigable waters.


What Comes Next?


There are 3 main takeaways from Sackett for small businesses and landowners.


First, the significant nexus test is no more. No member of the Supreme Court defended this test, and all agreed the Ninth Circuit was wrong to apply it. There is no legitimate legal basis for judges or agencies to rely on the significant nexus test going forward.


Second, Sackett dooms the Biden Administration’s 2022 WOTUS rule. The WOTUS rule heavily relied on the significant nexus test. EPA and the Army Corps will have to substantially rewrite the rule, or let the courts strike it down and start over with a new rule.


· NFIB is active in litigation against the 2022 WOTUS rule and is optimistic that courts will strike down the rule.


Third, EPA and the Army Corps may still claim greater-than-permitted jurisdiction over waters. For all its excellent and legally correct determinations, the Sackett opinion leaves room for agency abuse. This could be through improper definitions of “relatively permanent”, “connected to”, or “continuous surface connection”, which include more waters and expand agency jurisdiction.


Conclusion


NFIB applauds the Supreme Court for finally bringing clarity to the WOTUS issue, commends the Sacketts and Pacific Legal Foundation for taking the fight to the EPA, and joins all small businesses and property owners in celebrating this monumental victory. You can read the amicus brief NFIB filed in Sackett here.


The NFIB Small Business Legal Center will continue to track the WOTUS issue and fight back against improper claims of agency jurisdiction.


For additional questions on Sackett, WOTUS, or property issues, contact us at info@nfib.org.


June 1, 2023


Related Content: Small Business Legal News Blog | Environmental Regulations









Subject: FW: 2025-2026 Goal 5 Wetlands and Urbanization Rulemaking Advisory Committee to Meet
December 8, 2025
 
Dear Mr. Young,
 
Pursuant to the notice below:


To share written public comment with staff and the members of the Rulemaking
Advisory Committee (RAC), please submit written comments to
kevin.young@dlcd.oregon.gov.


I have attached the communication template I used in 2023 in comments to various Oregon
legislators during the 2023 efforts of the Housing Production Advisory Committee under
Governor Kotek’s direction. Unless you feel these comments are now moot following the new
DLCD rules on housing production (which I have not yet seen), please include these comments
in your public record. (Attached as Word.doc and PDF under filename “2 Housing Production –
Template Message to Legislators 230310”.)
 
In 2023, the US Supreme Court issued rulings defining wetlands and Waters of the United
States. I have attached an article about those rulings with significant statements highlighted.
My land in Sheridan, inside the City Limits and zoned for up to 20 units per acre, or just about
220 workforce housing units at maximum zoning, meets NONE of the listed five criteria for
jurisdiction by the EPA or the Army Corps. Thus, considering Oregon’s housing crisis, as well as
the need for the City of Sheridan to create new housing, I believe that my land, and those
lands inside the city limits around me, should be developable with a minimum of regulatory
hurdles, including costs that are contrary to efforts to provide housing for Oregon’s young
families and manufacturing and agricultural workforce. (Attached as Word.doc “SCOTUS
WOTUS Sackett vs EPA 230523”.)
 
You may include this entire email and the attachments in the public record.
 
I welcome any questions you or the committee may have.
 
Thank you.
 
Nick Veroske
Cell/Text: 503-577-6903
 
 
 


From: Oregon Department of Land Conservation and Development <DLCD@public.govdelivery.com>
Sent: Friday, December 5, 2025 4:35:48 PM
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To: Nick Veroske <nick@willamette-equities.com>
Subject: 2025-2026 Goal 5 Wetlands and Urbanization Rulemaking Advisory Committee to Meet
December 8, 2025
 
 
 


Share / View as a webpage


oregon department of land conservation and development banner - river


 


December 5, 2025


2025-2026 Goal 5 Wetlands and Urbanization
Rulemaking Advisory Committee to Meet
December 8, 2025
The 2025-2026 Goal 5 Wetlands and Urbanization Rulemaking Advisory
Committee (RAC) will hold their first meeting on Monday, December 8, 2025,
from 2:30 p.m. to 5:00 p.m. The meeting will take place virtually and will be
livestreamed and recorded on the department’s YouTube channel.


DLCD staff have prepared meeting materials posted on the
department’s Rulemaking Webpage.


To share written public comment with staff and the members of the
Rulemaking Advisory Committee (RAC), please submit written comments to
kevin.young@dlcd.oregon.gov.


 


 


DLCD Rulemaking Page


 


To ensure the meeting is accessible, the department will make reasonable accommodations upon
request. Please contact us at least 48 hours before the meeting. Contact the DLCD front desk by
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Sackett v. EPA: Supreme Court Finally 
Clarifies WOTUS in Watershed Decision 
Date: June 01, 2023 


Summary 


On May 25, 2023, the United States Supreme Court issued its decision in Sackett v. EPA. 


The decision resolved decades of confusion and provides clarity on the Clean Water Act 


(CWA) and what qualifies as a water of the United States (WOTUS). 


The Court flatly and clearly rejected the “significant nexus” test—a test used by different 


Administrations, the Environmental Protection Agency (EPA), and Army Corps of Engineers 


to expand their jurisdictional authority and by judges to condone broad claims of authority. 


The Sackett decision likely dooms the Biden Administration’s 2022 WOTUS rule. 


WOTUS Recap 


Congress tasked EPA and the Army Corps with enforcing the CWA. To carry out 


enforcement, these agencies have jurisdiction over, and only over, those waters that are 


“waters of the United States.” Because the CWA does not define this phrase, 


Administrations have differed on its meaning—either defining it broadly to expand agency 


authority or defining it narrowly to protect property rights. This lack of a definitive meaning 


has led to 20+ years of confusion for property owners. 


Contributing to the confusion was a 2006 Supreme Court decision—Rapanos v. United 


States—where a majority of the Court failed to agree on the proper test to determine when 


a wetland qualifies as a water of the United States. Four justices agreed on the “relatively 
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permanent” test, while one member created a “significant nexus” test, and four others 


would have deferred to executive agencies regardless of any test. 


For a more detailed discussion of the CWA, the history of WOTUS, earlier Supreme Court 


cases involving WOTUS, and the facts of Sackett, review the NFIB blog article Sackett v. EPA – 


Supreme Court to Finally Clarify WOTUS Once and For All – Maybe? 


Sackett Decision 


After much anticipation, the Supreme Court released its decision in Sackett v. EPA on May 


25, 2023. 


All 9 justices of the Supreme Court agreed that the Ninth Circuit was wrong to conclude 


that the EPA had authority over the Sacketts’ land based on the “significant nexus” test. 


None of the 9 advocated for, or even expressed agreement with, the “significant nexus” test 


from Rapanos used by lower courts and advanced by the EPA. 


The Court’s majority concluded that the proper test to define a water of the United States is 


the Rapanos 4-justice plurality test. This means that waters are “only those relatively 


permanent, standing or continuously flowing bodies of water ‘forming geographic[al] 


features’ that are described in ordinary parlance as ‘streams, oceans, rivers, and lakes.’” 


For the CWA to apply to wetlands, the wetland must be “‘as a practical matter 


indistinguishable from waters of the United States.’” 


After Sackett, the CWA can reach a wetland and fall under EPA’s regulatory authority if, and 


only if, it meets both of the following requirements: 


1. Is adjacent to a “relatively permanent body of water connected to 
traditional interstate navigable waters”; and 


2. Has a “continuous surface connection with that [relatively 
permanent body of water in (1)], making it difficult to determine 
where the ‘water’ ends and the ‘wetland’ begins.” 
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Sackett brings long-needed clarity to small businesses, including farmers, ranchers, 


contractors, and home builders. These entities now have clear guidance about what is a 


water of the United States. For EPA and the Army Corps to have jurisdiction over a water, it 


must be one of the following: 


1. A traditional interstate navigable water; or 


2. A relatively permanent body of water connected to traditional 
interstate navigable waters; or 


3. Wetlands that have a continuous surface connection to: 
a. Traditional interstate navigable waters; or 
b. Relatively permanent bodies of water connected to 


traditional interstate navigable waters. 


What Comes Next? 


There are 3 main takeaways from Sackett for small businesses and landowners. 


First, the significant nexus test is no more. No member of the Supreme Court 


defended this test, and all agreed the Ninth Circuit was wrong to apply it. There is 


no legitimate legal basis for judges or agencies to rely on the significant nexus test 


going forward. 


Second, Sackett dooms the Biden Administration’s 2022 WOTUS rule. The WOTUS 


rule heavily relied on the significant nexus test. EPA and the Army Corps will have to 


substantially rewrite the rule, or let the courts strike it down and start over with a 


new rule. 


o NFIB is active in litigation against the 2022 WOTUS rule and 
is optimistic that courts will strike down the rule. 


Third, EPA and the Army Corps may still claim greater-than-permitted jurisdiction 


over waters. For all its excellent and legally correct determinations, the Sackett 


opinion leaves room for agency abuse. This could be through improper definitions 
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of “relatively permanent”, “connected to”, or “continuous surface connection”, which 


include more waters and expand agency jurisdiction. 


Conclusion 


NFIB applauds the Supreme Court for finally bringing clarity to the WOTUS issue, 


commends the Sacketts and Pacific Legal Foundation for taking the fight to the EPA, 


and joins all small businesses and property owners in celebrating this monumental 


victory. You can read the amicus brief NFIB filed in Sackett here. 


The NFIB Small Business Legal Center will continue to track the WOTUS issue and 


fight back against improper claims of agency jurisdiction. 


For additional questions on Sackett, WOTUS, or property issues, contact us 


at info@nfib.org. 


June 1, 2023 


Related Content: Small Business Legal News Blog | Environmental Regulations 
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