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variation in site characteristics within the study area as a whole. As discussed at length in our
prior written testimony to date including our earlier objection submittal dated July 14, 2010,
MLG’s property differs markedly from other properties within Area 7 and the larger study area
and a designation of Rural Reserve is not appropriate given these specific distinctions. We,
therefore, object to Metro’s and Multnomah County’s designation for this property without the
more detailed analysis required pursuant to the Court’s ruling. By failing to conduct the required
analysis for the reserve areas, Metro and the Counties, and now the Department and
Commission, cannot be confident that these designations comply with applicable reserves
designation criteria and therefore cannot determine that they “best achieve” the desired outcome,
as noted below.

The Decision Fails to Demonstrate that it “Best Achieves” the Required Planning Objectives

Under OAR 660-027-0005(2) Metro is required to designate Urban and Rural Reserves only
after determining whether the balance of such designated Reserves across the region “best
achieves livable communities, the viability and vitality of the agricultural and forest industries
and protection of the important natural landscape features that define the region for its residents.”

The Decision’s findings erroneously conclude that the proposed Urban and Rural Reserves
designations, in their entirety, best achieves these objectives. Metro’s conclusion that the “best
achieves” standard is met is not supported by an adequate factual base, nor by analysis which
supports this required conclusion of compliance. Metro fails to take into account substantive
changes in factual and legal circumstances that have occurred since the original adoption of
reserves, including the loss of 3,210 acres of urban reserves in Washington County pursuant to
HB 4078, disincorporation of Damascus, the loss of Hayden Island for future employment use.
Further, the record includes overwhelming evidence that the Stafford Area is, by all available
evidence in the record, highly unlikely to urbanize during the planning period given the
demonstrable opposition from the cities of West Linn, Lake Oswego and Tualatin and unilateral
delegation to these cities of all decisions relating to serviceability and governance via an
intergovernmental agreement. Metro’s interpretation and application of the “best achieves”
standard is, therefore, inconsistent with the purpose and intent of SB 1011 and implementing
administrative rules, and Metro’s own findings that the Decision will ensure an adequate supply
of urbanizable land during the planning period, as required under the “best achieves” criterion, is
not supported by substantial evidence in the record.

The Decision Must Account for the Overall Reserves Changes Under HB 4078

Contrary to Metro’s Decision, HB 4078, which resulted in a reduction of 3,210 urban reserves
acreage, did not, as a matter of law, override or otherwise fulfill Metro and the Counties’
obligation to apply and demonstrate compliance with the “best achieves” standard. Metro
cannot simply assume that the legislature expected Metro to propose the same reserves
designations on remand for the region as a whole in light of its full-scale changes to the
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Washington County reserves. Rather, the clear loss of future urbanizable lands, coupled with the
absence of measures taken to ensure that the “best achieves” standard nonetheless is met, must
be acknowledged and resolved through corresponding Urban Reserves designation, which is not
accomplished by this Decision.

The Decisions’ Urban Reserve Designations Will Not Meet the Area’s Employment and
Population Needs

Metro’s designation of urban reserves is not sufficient to meet the region’s employment and
population needs over the planning period, resulting in a decision that does not ‘best achieve” the
objectives of the reserves requirements.

Metro and the Counties unreasonably assume that designation of chosen Urban Reserve areas
will provide sufficient land to meet the region’s employment and population needs over the
planning period. However, Metro’s analysis regarding certain areas is fundamentally flawed,
and it fails to consider the substantial evidence in the record, as noted above, that the designated
Urban Reserves area in the Stafford Basin (Area 4A-C) is not likely to be available for areas as
urban development during the 50-year planning period. Specifically, Metro makes the errors
described below in its assumptions and Reserve designations.

Reliance on the 2014 Urban Growth Report is Misplaced Due to Changed Circumstances

Metro argues that it is entitled to rely on the 2014 UGR when making its decisions regarding
needed land for employment and population growth during the reserves planning period.

(Record 28) In general, we agree that this planning document is a useful forecasting tool and
reliance on its conclusions is warranted in many circumstances. However, certain important
facts and circumstances have changed between the UGR analysis and related conclusions and the
recent Decision, that must be incorporated into Metro’s analysis and conclusions relating to the
obligation to provide an adequate urbanizable land supply during the planning period.

Two key circumstances which the Decision fails to account for are the loss of West Hayden
Island as expected employment land and the disincorporation of the former City of Damascus.
In 2014 the Port of Portland withdrew its consent to annexation of roughly 800 acres of land on
West Hayden Island, including 300 acres of expected employment land after a multi-year
planning effort collapsed for numerous reasons including untenable mitigation requirements,
which leaves this land area unavailable for future urban employment needs. The UGR does not
account for this loss of future viable employment land and the Decision did not adjust its
projections for Urban Reserve needs specific to employment lands to account for this deficit.

The Decision Does Not Account for the Disincorporation of Damascus
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Metro appears to rely on the existence of the former City of Damascus and its continued
governance authorities in the 2014 UGR to support its decision to designate areas around
Damascus as Urban Reserves that will be served by Damascus in the future. However, the
former City of Damascus disincorporated in 2016, and Metro has projected that the eastern
portion of what was formerly Damascus will have RRFF5 zoning, or only rural development
expectations. As evidenced by its disincorporation, the area that formerly comprised the City
appears under any analysis to be highly unlikely to urbanize, despite years of concerted effort
which has now concluded.

Despites these circumstances, the Decision designates 5,440 acres of Urban Reserves located
east and south of Damascus, and appears to expect these areas to be incorporated into the City of
Damascus, which will now not occur due to its disincorporation. For instance, Metro’s
supplemental findings for the Damascus South Urban Reserve (Area 2A) state: “Analysis and
Conclusions: Designation of the Damascus South Urban Reserve area is a logical extension of
the City of Damascus, providing additional opportunity for housing and employment uses.
Portions of this area are already located in the City of Damascus. Additional areas were
identified as important developable urban land in the Damascus Concept Plan,” and “Addition of
the eastern part of this Urban Reserve will facilitate the provision of sewer to the existing urban
area within the City of Damascus. ClackCo Rec. 795- 796.” (Record 34-35). The Decision fails
to explain how these findings can still be accurate after the disincorporation of Damascus. Even
if these findings were intended to infer that the lands adjacent to the former City would urbanize
through annexation into other nearby cities, the record shows that the remaining nearby cities of
Gresham and Happy Valley have expressed their unwillingness to annex these portions of
Clackamas County due to geographic infrastructure constraints, making the provision of water
and sewer prohibitively expensive. (Record 295-296) Therefore, it appears unlikely that these
Urban Reserve areas will urbanize, leaving a considerable shortfall of urban land during the
planning period and, once again, a documented failure to meet the “best achieves” criterion.

Future Urbanization of Stafford Is Unlikely Due to Cities’ Control of the Urbanization Process

Metro also makes unsupportable conclusions regarding the future urbanization potential of the
4,700 acres in Areas 4A-C within the collective Stafford area during the planning period. A key
issue identified on remand by the Court of Appeals was the large amount of evidence submitted
by the cities of Tigard, West Linn and Lake Oswego (the “Cities”) regarding the inability for
transportation infrastructure in the region to adequately serve the Stafford areas (“Factor 3”)
during the planning period. The Court remanded, stating that DLCD must consider and respond
to this overwhelming evidence when determining if the Stafford area should be designated as
Urban Reserves.

Metro’s argument responding to the Cities evidence in regards to Factor 3 is that the Cities’
transportation planning forecasts and statements regarding inability to provide infrastructure to
Stafford cannot be relied upon because the Cities’ transportation planning will only consider
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Further, the County’s error has the cascading effect discussed in the staff report
because it is repeated throughout the County. By failing to conduct the correct analysis
for Area 9D and other reserve areas, the County does not even know whether it has
applied the correct reserves designations to properties in the County. A reassessment
of all reserves is needed to ensure confidence in and defensibility of the outcome.

Additionally, the County’s process is flawed and prejudices the substantial rights of MLG
by not allowing the submittal of new evidence on remand when the evidence relied
upon by the County from the record is now years-old and thus out of date. The County
needs to and should want to open up the process to allow consideration of new
evidence pertaining to reserves designations.1

The County also errs by adopting as its own the findings adopted by Metro and
Clackamas County in support of their reserves ordinances. By adopting Metro’s findings,
and submitting those as the region’s joint findings to DLCD, the County is complicit in
the errors first made by these partner agencies.

The errors in the Metro and Clackamas County findings include the following:

= Metro’s designation of only 23,031 acres of urban reserves is not sufficient to
meet the region’s employment and population needs over the planning period,
resulting in a decision that is inconsistent with applicable reserves administrative
rules.

o Metro’s designation of urban reserves is not supported by an adequate
factual base because it erroneously relies upon the 2014 Urban Growth
Report. That report is based upon flawed reasoning, including the
unreasonable projection of urban development of the former city of
Damascus and an unreasonable reliance upon the documented economic
downturn in the region beginning in 2007.

! See Recital I. of the Ordinance, which states that “* * * the Board remains open to
considering all arguments in support of or opposition to this ordinance, including any
part thereof and any designation therein.”
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Conservation and Development Commission, 261 Or App 259, 323 P3d 368
(2014) because no such joint designation is currently in place in these two
counties due to the remand. As a result, Metro and these counties are
obligated to address the “best achieves” standard in conjunction with this
“new joint designation.”

Contrary to the findings, HB 4078, which resulted in a reduction of 3,000
urban reserves acreage, did not, as a matter of law, override or otherwise
fulfill Metro and the counties’ obligation to apply and demonstrate
compliance with the “best achieves” standard. In fact, the legislative
history for HB 4078 refutes the Findings on this point. The -12
amendments to HB 4078 proposed to add a provision stating that the
reserves designations would meet the “best achieves” standard; however,
the Legislature did not adopt this amendment. The decision not to adopt
this amendment and not to directly address the “best achieves” standard
in HB 4078 confirms a legislative intent to leave this issue to further action
by Metro and the counties.

The interpretation and application of the “best achieves” standard in the
findings is inconsistent with the purpose and intent of SB 1011, the
implementing administrative rules, and the findings themselves given that
it does not result in an adequate supply of needed employment land
during the planning period.

As explained above in response to the “amount of land” standard, the
urban reserves designated in the Stafford area are effectively “phantom”
acres that will not urbanize within the planning period due to the
legitimate policy concerns expressed by hamlet residents and adjacent
cities.

Metro’s conclusion that the “best achieves” standard is met is not
supported by an adequate factual base and is undermined by evidence in
the record.

71840-0002/135528056.1

Perkins Coie LLP









Council President Tom Hughes
‘Metro Councilors
March 16, 2017

Page 2

o Metro fails to take into account additional factual and legal changes that

have occurred since the original adoption of reserves, including the loss of
over 3,000 acres of urban reserves in Washington County, disincorporation
of Damascus, the loss of Hayden Island for future employment use, and
Metro’s own documented conclusion that the region lacks an adequate
supply of large-lot industrial land. See attached. Taken together, these
documented circumstances undermine Metro’s conclusion that the
proposed supply of urban reserve acreage is adequate.

» The findings erroneously conclude that the proposed urban and rural reserves
designations, in their entirety, best achieves livable communities, the viability of
the agricultural and forest industries, and protection of the important natural
landscape features that define the region for its residents.

o Contrary to Metro’s draft Supplemental Findings, HB 4078, which resulted

in a reduction of 3,000 urban reserves acreage, did not, as a matter of law,
override or otherwise fulfill Metro and the counties’ obligation to apply
and demonstrate compliance with the “best achieves” standard.

Metro’s interpretation and application of the “best achieves” standard is
inconsistent with the purpose and intent of SB 1011, the implementing
administrative rules, and Metro’s own findings given that does not result
in adequate supply of needed employment land during the planning
period.

Metro’s conclusion that the “best achieves” standard is met is not
supported by an adequate factual base, and the attached documentation
further undermines Metro’s conclusion.

» Metro’s findings are deficient and do not adequately respond to the remand by
the Court of Appeals and the Land Conservation and Development Commission
because Multnomah County has not reconsidered and re-applied the reserves
designation factors to Area 9D and determined the effect of that analysis on the
designation of reserves in Multnomah County in its entirety.
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As with the 2011 inventory, the 2014 inventory update focuses on the quality of land and how ready it is for
development versus the quantity of gross acres. The inventory is intended to be maintained and updated on a
regular basis to reflect market changes, development, investments, and actions to move sites to market. It will
also help to inform continued local and private sector efforts to increase site readiness, legislative actions to fund
the site readiness, and due diligence programs, and Metro’s 2014 Urban Growth Report and 2015 Growth
Management Decision. The Urban Growth Report assesses the region’s long-range industrial site inventory and,
as such, has a broader perspective than this inventory, which focuses on site-readiness for short- and medium-
term job creation opportunities. The common theme of both the Urban Growth Report and this inventory is that
the public and private sectors need to work cooperatively to make sites available for private sector job creation.

The inventory update reflects conditions as of june 2014. Seven new sites have become available to the market
and nine sites from the 2011 inventory are no longer available to the market. This report summarizes the findings
of the 2014 inventory and highlights changes from the October 2011 inventory to show movement within the
market and the impact of recent legislative changes.
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It is important to note that this inventory is a snapshot in time. As Tier 1 sites are absorbed by the marketplace,
the expectation is that Tier 2 sites will continue to move to Tier 1 status and Tier 3 sites will continue to move to
Tier 2. The inventory should be updated over time to ensure that the database of market-ready industrial sites is
current, helps identify and prioritize required site readiness investments, and supports the region’s recruitment
and expansion efforts.

P oo

The experience of state and regional economic development experts indicates that accomplishing our region’s
traded-sector industrial retention, expansion, and recruitment strategy depends in part on the availability of an
adequate supply of well-located, market-priced, and developable large industrial sites. The inventory can be used
as a reference for monitoring and tracking changes of absorption of industrial land in the region, and can also be
used by the public sector as the basis for making informed land use and investment decisions around the supply,
regulation, and market readiness of industrial lands.
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In 2013, the Oregon Legislature approved enabling legislation for two sources of state funding for industrial site
readiness (Senate Bill 246 and Senate Bill 253), but did not provide funding for these programs. To support the
region’s job growth requirements identified in the draft 2014 Urban Growth Report, state funding for these two
new Industrial Site Readiness Programs should be pursued, including due diligence assessments and forgivable
loans to address the broad range of industrial site readiness constraints.

To address the limited supply of larger industrial sites and assembly challenges affecting 25% of sites in the
inventory, the region should develop new tools to support the acquisition and aggregation of industrial lands
needed for “game changer” traded-sector investments (e.g., Coffee Creek in Wilsonville, North Hillsboro
industrial lands). The region should also retain a policy focus on identifying sources of infrastructure funding to
meet the region’s $21-47 billion* in infrastructure funding needs.

Completion of Due Diligence Work on Sites

Continued work on industrial site due diligence (such as identifying needed infrastructure improvements, scoping
environmental cleanup, understanding the scale of wetlands, and producing preliminary cost estimates for
brownfield and wetland mitigation) will help to remove uncertainty surrounding sites. A relatively small
investment in due diligence work could catalyze accelerated site preparation and prioritize scarce funding.

Regular Update of the Inventory and Completion of Follow Up Studies
Since the June 2014 inventory was completed, three Tier 1 sites have been absorbed into the market®*. Regular

updates to this inventory and due diligence on sites could significantly benefit the region’s economic
development efforts. Statewide application of this methodology could benefit other regions.

2 Regional Infrastructure Analysis, Metro July 2008

* Site 13: Specht Properties Inc. in Portland; Site 46: Development Services of America (Westmark site) in Hillsboro; Site 114: Colwood Ltd Partnership in
Portland.
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