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Feritioners,
V.
AND ORDER

LANE CCUNTY and JORGE MURILLO,

B P

kespondents.
O, Michael Wells, Lugene, filed vhe petition oy
arguea tae cadse on hehalt of prtitionerc.

Willlam 4. Van Vactor, hugena, tiled a prial anl
cause on benalf ot kespondent county.

Michael ®. Farthing, bugene, Llied a Dodel and Gry

cause on behalr of Respondent-Intervenor Murillo.

A IR VAN S T B

PLNAL UPINLON

KRESSEL, Referee, BAGG, Chiet Reteree, DUBAY, Relszre=2

participated in the decision.

pLosMisniin (1H,705,/84

You are encitled to judicial review of this Srdov
B egon

Judicial review is governed by the provisions ot
1983, c¢h 827,
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Coinion oy Kressel,

NATURE Of THE GHCISICN

peritioners appeal an order of the Lane County Land Jge

Hear ings Ofcficer rezoning a portion of a 5.7 acre lot near

their preperty from AGT (Bgricultural, Grazing and Timber) O

m-2 (Light Industrial).

FACTS

In August 1983, Respondent Murillo applied for a zone

change to permit a light industrial use on the lot in

question. The zone change proceeding was conducted by the Lane

County Hearings Officer. During the proceeding, a

recommnendation was received from the Lugene city Planning

Department that only a portion of the lot should be rezoned.

The hearings ofticer followed this recommendation.

Accordingly, the rezoning order applied a new designation to a

part ol the property. About fouxr acres remained in the AGT

zoning designation. The rest of the property was designated

M—Z/ICU/SRal

he hearings officer's decision was 1issued on November 15,

1963, The decision advised interested parvies that the

deadline for filing an appeal to the county commission was

November 28, 1983. The deadline tor appeal to the Land Use

Board of hppeals was stated to bhe December 6, 1983.

Petitioners did not appeal to the county commisslon, bhut

instead tiled a potice of intent to appeal with this Board on

December 6, 1%63. 'The notice states the decision sought to be
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voviowed Yreonas final oon Mo combeg 15, 1%L POy e

Intent vo appeadtl ot 1.

JURIG U wt

AMrer briets were Lilea and aral arjgument was presontad,

the Board asked the parties to tile supplemental briefs on the

question of its jurisaiction in light ol ORS 197.825(2) (a) .

-

The statute, eracted in 1983, movides in pertinent part as

tollows:y
“{2) whe Jurisdicution ob the BRoard:

o 15 limited to those cases in which th=
petitiongsr has prxhausted all remedies
available by riyht before petitioning che

Board. for review."

{ )

As could be expected, Respondent Murillo took the positcion

the noard lacked juri&dlCtiOH aver cthe appeal becatise ol

pecicioners’ railure to Lirst appead the hearinas obtices s

DoLibioners,

decision Lo the governing houy ol Lane County .

nowever, argued no such appeal. was required by OPS 197.825%(2) .

They countended that under e Lone Connty Codo, appeal ofboa

"avallable by

o

rezoninuy decision to the governind hoady 18 not

right", but is instead a discretionary remedy. A briet filed

by the county on this issue urged the Board to accept

petitioners' posiuvion.

LacKs

For the reasons get ftorth melow, we find the Board

jurisdiction over this aopeal. We believe ORS 197,525 (4 {a)

requlred petitioners to appeas the hoarings ot icer's dooision

to the bLane County Commission beforo sechking stara agenoy
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3 petitioners' direct appeal of the county hearinygs otbicer s
4 decision to this Board brings into play the doctrine that

"lo]rdinarily those who seek judicial relief must show they

have exhausted their administrative remedies.” Fifth Avenue

7 Corporation v. washington County, 282 Or 591, 614, 581 P2d 50

{1978) . The Court of Appeals has described the reasons for

»

g application of the doctrine as follows:

10 "{a) the "first-level' decision~making process is not
preinaturely interrupted; (b) the local body with

i1 specialized expertise and with the most
information available to it is given full

12 opportunity to determine factual and policy
questions with which it is familiarv; (i

i3 compromise golutions are promoted; (d) ismsues and
facts are clarified and a complete and

14 well-organized record is made; (e) protracted and
expensive litigation may be avoided. See K.

15 Davis, Administrative Law Treatise, §20.00
(1958) ; ©f. FLifth Avenue Corp. v. Washington CO..

16 982 Or 591, 614, 581 P2d 50 (1974); Bay River v.
Envir. Quality Comm., 26 Ov App 717, 554 P2d 620

17 (1576). Fish and wildlite lept. V. LCDC, 37 Ox
App, 607, 614, 588 p2d 80 (1978), revsd., 288 Or

18 203, 603 p2d 1371 (1979).

19 The present case does not involve Judicial review ot agency

20 action, and for this reason much of the decisional Law

2 pertaining to the exhaustion doctrine is of limited

2 applicability.® Fish _and wildlife bepartment v. LCDC, 288 Or

23 203, 209-210, 603 P2d 1371 (1979). Althougn this Doard

44 perrorms sn adjudicative runction, (valley & Sitetz Railroad V.

,¢ Laudahl, _ Or __ . Ped (April L7, 1984) (slip op.).

26 Lt is not a court. 1t is an agency created by tie legislature

Puge 4
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and as such, it 1s governed by legisiative directives and

limivaticns. Illustrative of this point is the Suprame Court's

o
b

holding 1n Fish and Wildiile Department .

that case an analysis of the applicable statutes gqoverning the

Land Conservation and Development Commission led to a ruling

the agency could not dismiss en appeal bzcouge ol the

petitioner's tailure to exhaust availahble remedies at the

county level. The court stated:
ency has the poOwers conferced upon 1t iy

could
decisions

LN ag
stacvute. Hypothetically, the legiglature
instruct LCDC to review local subdivigion
only it all the local remedies had been vigorously
pursued. This course would minimize post-hocC
intrusion into local land use planning. By the sawme
token ic could instruct LCDC to review decisions
withour regara to local ewhosustion. This wonld ensvre
that the decisions, though locally made, would bLe
consistent with state objectives. Or the legislature
could leave the option to LCDHC to tormulate its own
rule. As we read the statutes, in the present
circumstances review is to be granted without
procedural preconditions, 268 Or av 210 (footnote
omitted) .

Manitestly, a ditrerent legislative mandate governs ol

analysis of the exhaustion guestion presented i this app=al.

As previously noted, the legislature has expressly conditioned

this Board's jurisdiction over appeals on the exhaustion of

¢ .aill remedies availablie Dby right" at the local fevel . ORE

197.825(2) {(a). The general policy inherent in toe sbatuce 18

clear - intervention by the state should commence only after

opportunities provided at the local level ror addressing Land

: . ; : :
use disputes have been pursued. vhe policy echnes Tne

Lroaday statement of legislative intent set Forth in ORS

Page 5
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that "...cities and counties should remain ag fne

187.C0543)
agencies Lo consider, promote and manayge the local aspects of

tand conservation and development tor the best interests of tie

people within theilr jurisdiction.”

peritioners and the county take the position direct appedal

of the Lane County learings Officer's decision to this Board s

ARN

authorized by GRS 197.8725(2) (a), when that statute is read in

conjunction with the Lane County Code. In thoir view, the

county code grants the <ounty hearings officer final

decisionmaking authority and makes appreal to the governing body

N

g purely elective or discretionary remedy (i.e., not one

navaiiable by right™). Petitloners urge us to read ORS

197.825(2) {a) to permit them to file a direct appeal in the

i A % i

interest of accelerated land use decisionmaling - an interest

expressly embodied in state taw. See e.y., ORS LIT7.800.00 o

this argument, the county adds we should permit direct appeal

becanse to do so would be consistent wich one of the underlying

purposes ot the exnaustion doctrine, i.e., assuring that the

decisionmaking agency (here, the county) has had the chance t9

bring ics special cxpertise to hear on the questions

presented. As the county puts 1t:

"Here the purposes behind the exvhaustion requirement
have been fulfilled. No premature decision, lacking
agency expertise was isaved. To the contrary, 4an
administrative agency decision complete with agency
expertise [the expertise of the hearings offticer| has
been issued." Briet of Respondent Lane County
Concerniny Exhaustion ot Administrative Remedies at 2.

We agree our analysis ol the applicaticon o DS

5



197.825(2) (a) to this case must take into agcgcount Lane County ' e
¥

A

procedures tor decisicnmaking in contested land use cases. e

applicable county procedures are the starting place for
determination of whether any local remedies were "available by

right" to petitioners atter the hearings ofticer issued His

order on November 15, 1983.
As we read the county code, the cricical provisions appeat
in §§14.505, 14.510 and 14.600. In pertinent part, those

sections read as follows:

"14.505 Appealable Decisions and Manner of Review.

n(l) Kk K K

“"(2) Decisions by the Hearings Official pursuant to LC
14.300 above may be appealed to the Board., Upon
Director acceptance of such an appeal, the Board
may elect to hear Or not to hear the appeal, and
shall follow LC 14.600 below in deciding whether
or not to hear the appeal. Appeals heard by the
Board shall be reviewed according to LC 14.400
abave. .

“(3) An appeal to the Board shall rot be a
jurisdictional requirement for any judicial or
agency review of a decision by the Heoarings
Official.”

“14.510 BAppeal Period.

"an decision by the birector or Hearings Ofticlial, once
reduced to writing and signed, shall become final unless
appealed as provided in LC L4.500(Ll) above, within 10 days

of the date of signing of the decision. * * *"

* kK

“14.600 Elective Board Review Procedure.

“(1) Purpose. This section establishes the procedure and
che Board shall follow in decidiny
not to conduct an on the record hearing tor

criteria which
whether or
a decision by the Hearings Dfficral.

an appeal of



i "(2) Iaitiating an Elective Review. Following the

Gcceptance ot an appeal from a ilearings Orticial

2 decision and following an indication frowm the Hearings
Official not to reconsider the decision, the Board

3 shall determine whether or not they (sic) wish to
conduct an on the record hearing for the appeal.

4
i "(3) iearing Deadline. The derermination mentioned in LC
5 14.600(2) above shall bhe held by the Board within L4
days of the expiration ol the appeal period from the
6 Hearings Official gecision.
! "(4) Decision Criteria.
8 "{a) wWithin seven days or the determination mencioned
in LC 14.600(2) above, the Board shall adopt a
9 written decision to have a hearing on che record
ror the appeal or not to turther review the
10 appeal.
I "(b) The order shall show conpliance with one or more
of the following criteria:
12
1. The issue is of Countywide signiticance.
13
"ii. The jssue will reoccur with trequency and
14 there is a need for policy guidance.
15 "iii. The issue involves a unidque enviropmental
resource.
i6
"iv. The Planning Director or Hearings Otficial
17 recommends review.
18 Y5) Qq_gﬁgwgggg£gwﬁpgqql. 1f the Board's decision is £0
near the appeal on the record, then such & hearing
19 shall be:
20 "(a) Schedulea for a hearing date within the Board
and within 14 days of the date of the Board's
21 decision.
22 (D) x ko
23

15 our view, the foregoing code provisiong make éan appeal

24 -

te the county commission a remedy “"available by right" to a

25
petitioner who opposes a decision by the Lane County Hearings
26

Y
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Officer. Although it is clear the county commission 1is not

obligated to accept every appeal filed under §14.505(%) . the

code does obligate the commission to respond to overy appeajl

request. BSee §14.600(2) and (4), supra. In other words, the

code affords a petitioner the opportunity, i.e., the right, to

set a local-level appeal in motion. In our view, the procedure

outlined in the code provides a sufliciently available local

remedy Loy the purposes of the exhaustion requirement contained

in ORS 197.825(2) (a). We pelieve the leyislature intended that

petitioners should avail themselves of such local procadures

pefore invoking state agency jurisdiction.
Despite the arguments made by petitioners and the county,

see page 6, supra, our decision on this question neitnet

interferes with the goal of accelerated lLand nse

decisionmaking, nor is inconsistent with the purposes

underlying the exhaustion doctrine. The county code provides a

clear-cut, time-limited procedure for the dotermination ol

whether an appeal will be reviewed by the county commission.

Circumventcion ot that procedure by direct appeal to chis board

avoids a deiay of a few weeks at most. Importantly, howevelr,

the small saving of time comes at the expense of a aritical

feature of the state's land use program - the direct

participation of local elected officials in matters of local

[Sx1

concepne.

Moreovei, our decision is thoroughly consistent with the

purposes underlying the exhaustion doctrine. See page &,

9
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supra.

First, by requiring a petitioner to pursue an availaile

jocal remedy, we permit the county decisionmaking process Lo

yur, its course without interruption. Sccoad, we make Lt

possible for che governing bhody. which is the legislative

source of the ordinances initially applied by the nearings

otficer, to clarify and determine factual and policy issues
presented by land use controversies, Third, we open the door

Lo the increased possibility of compromise and the avoldance of

land use litigation. Pinally, by our approach undzc ORS

197.825(2) {a), we promote the opportunity for dewelopment of A

aore complete, well-orvanized record.
petitioners make one additional argument against

applicatvion ot the statutory exhaustion requirement, bur we

reject the argument. They direct our attention to authorities

recognizing an exception to the exhaustion rule where pursult

of the additional agency-level remedy would be futile, i.e.,

where it is certain exhaustion of the additional remedy would

result in an adverse decision. Beeq glpgignguggmﬁgg}pj@gﬂg

App 379, 382, 574 p2d 344 (1978);

Appeais Board, 32 Or

pistrict v. Board of Commissioners of

Metropolitan Service

washington Co., 1 Ox LUBA 282, 286 (L9850 . pPetitioners claim

the futility exception is applicable here because, atcer they

filed their appeal to this Board, they olbfered, unsuccesstully,

to drop the state-level appeal 1if the county commission would

ayree to review the hearings officer's decision.

In support ot their argument, petitioners have provided us



t3

6

1G

wiltn correspondencs indicating as 10illovs: (L3 on gecembar 29,

1963 counscl for peticioners conditionnlty orlLopat o cdismise

Lodanuaars o, P934 connl iy Cnunat A

the LUa appeal, (2) ©

to presact the progusal te the county cOmMMLSSion UL stated A

negative recommendation would probiahly be mrde becansae the

county had aiready incurred the expense of filing the reuned

wich LUBA and (3) on January 19, 1924 county coonge | ardy Lo

petitionz:s’ counsel the commission had declinsd Lhe proposal.

Assuming, arguendo, ORS 197,425 (2 (a) should be raad Lo

include a rutiiicy exception, we do not helicve tnis case

warrants excusing petitioneyrs' tallure to pursue 1 timely

appeal beiore the Lane County Commission. The fact. presented

do not aindicate an appedal filed pursuant to the cude WO L

certainly have bLoeohd rejected by the commission, rather, the

facts indicate only that atter the appeal perlod had expilrod

and zLrer the county nad incurred the cxpense ol Filing tne

record in the LUBA proceedinyg, the commission declinad to

accept petitioners' propesal. These circumstances present no

hbasis tor us to depart from the ozpreus exhaustron requlremant

of OKS5 197.825(2) {a). Were w2 to find them subfioisnt O Eall

witrin the futility doctrine we wonld be converting fthe

docty ine from one of narrow scepe tn one having few Limifts.

Albright v. Bamployment Appeals Boarft, Suphd 12T App av
382-383.
iased on the foregoinyg, CLHLS appenl st b diomioged [Ov

lack of jdrisdiction under GRS oLyl .u2s () fa).
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FOOUNGTED

1
The rezoninyg included twoe overlay classifications, LCU

(Industrial-Commercial Jrhanizing) and SR (Site Review).
v

2
Perhaps this is not to our digadvantage, considerinyg the
chaotic state of the case law pertaining to rhc doctrine. A3

professor Davis puts it in a recent tre 2atis

"phe oft-repeated statement that administrative remedies
aust be exhausted is false about as often as itois trun,
The most guoted pronouncement about exnaustion is the
angqualified statement of "rhe long settled rule of judicial
administration that no one is entitled to Jjudicial reliek
tor a supposed or threatened injury UnLlL rhn prescribed
udmin1<frattv remedy has been exhaustad. Myers Ve
Bethiehem bhlpbu)idlng Corp., 303 U.%. 41, 50-51 (193
That statement is the law about halt the time. and
ietermlnlng whether it is the law in any particular
ircumstances is usually difficult and often impogsible.”
pavis, Adwministrative Law Treatise {1982 supp), §20.11

RO

at 280 (L982).

One respected federal judge has referred to a problem of
exhauscion, combined with jurisdiction (as in the present case)
and mootness as “a veritable nightmare." Ellis v. _Blum, Gd5
F2d 28, 70 (2d Cir 1981) (Friendly, Je) o

3
Fven before enactment of ORS 197.326(2) (a), our decisions
congistently applied the exhaustion ruie to appeals of local
government actions, The decisions were basced on the idea,
reiterated in this opinion, that state policy favoring local
decisionmaking precludes intervention hy a state ayency until
all local level procedures have been purouod V.
Ciry ol Portland, 1 Oy LUBA 192 (1980); City G
Wu<11anon County, 7 Or LUBA 121 (1983) .

we nove this legislative policy is at odds with hLane County
Code 514.505(3), quoted at page 7 of this opinion., The statute
requires available local renedies to be pursued, while rhe code
appears to authorize avoidance ol such remedies. o

13
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the extent the two laws are in conflict, it is clear the lLaocal
ordinance must give way. Bryant v. Clackamas County., 56 Or App
442, 448, 643 P2d 649 (1982); Overton Vv. Benton County, OL Or
App 667, 658 F2d 574 (1583).

~

e

in its brief, the county stresses that the code's criteria
for commission review ot lana use appeals are worded sO as to
make review available only in unusual cases. Whether oc¢ not
this 1s an accurate characterization of the criteria, the
county's argument is peside the point. The important point fox
purposes of ORS 197. g25(2) (a) is that the appeal remedy 18
available until the county commission evaluates the regquest
under tne code criteria. Under ORS 197.825(2) (a)., appeal to
this Board is permissible only after the county commission has
either (1) elected not to review an appeal or (2) elected LO
hear an appeal and conducted the necessary proceedings to reach
a final determination.



