BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
PAUL FOLAND and CONNI E FOLAND
Petitioners,
VS.
JACKSON COUNTY,
LUBA No. 89-105
Respondent ,

and

PROVOST DEVELOPMENT COMPANY,

N N N N N N N N N N N N N N

| nt ervenor - Respondent . )
FI NAL OPI NI ON
AND ORDER

CYNTHI A LORD, CHRI S SKREPETOS,

OGDEN SHUTES, RODNA SHUTES, and

1000 FRI ENDS OF OREGON
Petitioners,

VS.

LUBA No. 89-111

JACKSON COUNTY,
Respondent ,

and

PROVOST DEVELOPMENT COMPANY,

N N N N N N N N N N N N N N N N N N

| nt er venor - Respondent . )

Appeal from Jackson County.

Wlliam H Fowl er and Frank R Alley, Medford, filed a
petition for review. Wth them on the brief was Fow er,
Alley and MNair. WIlliam H Fow er argued on behal f of
petitioners Fol and.



Keith A. Bartholomew and Neil S. Kagan, Portland, filed
a petition for review Keith A. Barthol omew argued on
behal f of petitioners Lord, et al.

Arm nda J. Brown, Medford, filed a response brief and
argued on behalf of respondent.

Gregory S Hat haway and Virginia L. CGust af son,
Portl and, filed a response bri ef on behal f of
i ntervenor -respondent. Wth them on the brief was Garvey,
Schubert and Barer. Gregory S. Hathaway argued on behal f of
i ntervenor-respondent.

SHERTON, Chief Referee; HOLSTUN, Referee, participated
in the deci sion.

REMANDED 02/ 07/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the Jackson County Board
of Comm ssi oners which (1) adopts a "resolution of intent to
rezone" to apply the county's conprehensive plan and zoning
map Destination Resort (DR) overlay designation to an
approximately 270 acre site, and (2) approves a conceptual
site plan for a destination resort on the subject site.

MOTI ONS TO | NTERVENE

Provost Devel opnent Conpany, the applicant bel ow, noves
to intervene on the side of respondent in both LUBA Nos
89- 105 and 89-111. There is no opposition to the notions,
and they are all owed.

FACTS

The subject site is a single ownership designated on
the county's conprehensive plan and zoning map as Excl usive
Farm Use (EFU). The site has been in farm use since the
area was first settled in the 1850's. The site, with the
exception of the existing farm residence and surrounding
farm buildings, is currently leased to a rancher in the
area, who uses it for irrigated pasture, grazing and hay
producti on. Two intermttent creeks, Neil Creek and its
tributary, Clayton Creek, flow through the site.

The site is |ocated 80-100 feet from the southeast
corner of the urban growth boundary of the City of Ashland.

The site is adjoined on the north by Rural Residential



(RR-5) and EFU designated and zoned properties. To the

east, south and west are EFU designated and zoned
properties. Adjoining the site to the southwest s
| nterstate-5. State Hi ghway 66 passes through the eastern

portion of the site.
The proposed Clear Springs Destination Resort would

i ncl ude

"an 18- hol e chanpi onshi p gol f course wth
cl ubhouse, * * * an executive conference center
with banquet and neeting roons; food and beverage
facilities with a m nimum seating for 150 persons;
and a first class resort hotel with 145-160 roons,
along with 30 cottages for rentable overnight
l odging * * * 70-100 non-rental residential units
(i.e. single famly detached or condom nium units
not for overnight lodging) * * * health clubs for
use by guests of the resort; specialty shops
oriented to the health club and golf course; and
specialty shops oriented to the min |odge."
Record 1, 17-18.

MOTI ONS TO STRI KE

| nt er venor - respondent and respondent! (respondents)

lintervenor-respondent's (intervenor's) Mtion to Strike was filed on
Novenber 15, 1989. Respondent's Mtion to Strike was filed on Novenber 20,
1989, and consists sinmply of a statenent that respondent joins in
intervenor's notion and adopts its argunments. Petitioners Lord et al state
that since their petition for review was served on respondent by first
class mail on Novenber 3, 1989, "it appears that the county nmay have filed
its motion to strike nore than 10 days after it received the petition" and,
therefore, the county's nmotion should be rejected as wuntinmely under
OAR 661-10-065(2). Response to Motion to Strike 16, n 8.

Respondent does not state in its notion when it received the petition
for review with the appendices in question. However, the earliest possible
date respondent coul d have received the petition for reviewin the mail was
Novenmber 6, 1989. Thus, respondent's notion was filed, at npbst, four days
after the tinme allowed by OAR 661-10-065(2). W regard such a violation of
our rules, particularly where respondent's notion nmerely adopts the
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move to strike Appendices C through N to the petition for
review filed by petitioners Lord et al because (1) these
appendi ces are not part of the record established bel ow, and
(2) to the extent these appendices are submtted as
| egislative history of certain Statew de Planning Goal
(goal) and statutory provisions, it is not appropriate for
the Board to rely on legislative history in interpreting the
goal and statute provisions at issue in this case.
Respondents al so argue that Appendices J, M and N should be
stricken because they are not |egislative history of the

subj ect goal or statutory provisions.?

A. Not in the Record

Respondents argue that this Board has previously
determ ned that its reviewis unconditionally limted to the
record established before the | ocal government. Respondents

cite Benjfran Developnment v. Metro Service Dist.,

O LUBA (LUBA  No. 88- 039, Or der on Mot i ons,
Sept enber 30, 1988) (Benjfran). Respondents contend that in
Benjfran, the petitioner had appended two docunents to its
petition for review as legislative history of a statute at

issue in that case. Respondents in that case disputed that

argunment contained in an earlier, tinmely filed notion, as a nmere "technical
violation.”™ OAR 661-10-005. We decline to reject respondent's Mtion to
Strike as untinmely filed.

2petitioners Lord et al filed a response to respondents' notions to
strike and, two days later, filed a Motion to File Menorandum of Additi onal
Aut hority. There is no opposition to petitioners' notion, and it is
grant ed.
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the docunments were actually |legislative history of the
statute, but also argued that petitioner could not expand
the record by attaching to its petition for review docunents
not part of the record of the proceedi ng bel ow Accordi ng
to respondents, this Board fully accepted the argunents of
the respondents in Benjfran when the nmotion to strike was
grant ed.

Petitioners Lord et al argue that ORS 197.830(13)(a)
limts this Board to the |ocal governnment record only with
regard to evidentiary matters or i ssues  of fact.s
Petitioners Lord et al assert that the challenged appendi ces
are not submtted to this Board as evidence and do not
relate to factual issues, but rather are submtted as
extrinsic aids for the interpretation of provisions of goal
and statute at issue in this appeal. Petitioners Lord et al
argue that it is not necessary for such materials to be in
t he I ocal governnment record for this Board to consider them
for that purpose.

Petitioners argue that the Oregon appellate courts,
although simlarly limted to the record with regard to
factual and evidentiary matters under ORS 19.065 to 19.108,
are not confined to the record when interpreting statutory

provi si ons. See, e.g., Duncan v. Dubin, 276 O 631, 637,

30RS 197.830(13)(a) provides:

"Revi ew of a decision under ORS 197.830 to 197.845 shall be
confined to the record.”



556 P2d 105 (1976); State v. Leathers, 271 Or 236, 242, 531

P2d 901 (1975); State v. Laempa, 20 Or App 516, 523, 533 P2d

370 (1975). Petitioners Lord et al also point out that the
Court of Appeals has analyzed |l egislative and adm nistrative
hi story of statutory and admnistrative rule provisions in

an appeal from a decision of this Board. Newconer V.

Cl ackamas County, 94 Or App 33, 38, 764 P2d 927 (1988).

Petitioners Lord et al also argue that this Board has
consi dered extrinsic aids, such as legislative history and
dictionary definitions, in interpreting statutory and | ocal
code provisions, w thout comenting on whether these

materials were part of the record. Kola Tepee, Inc. .

Marion County, O LUBA _ (LUBA No. 89-021, June 28,

1989), slip op 10, aff'd 99 O App 481 (1989); Texaco, Inc.

v. City of King City, 15 Or LUBA 198, 202-203 (1987); Todd

v. Douglas County, 14 O LUBA 307, 310, n 2 (1986).

Petitioners Lord et al further contend that this Board has
suggested in previous opinions that it would welcone the
appending of relevant legislative history materials to

parties' briefs. STOP v. Metro Service Dist., O LUBA

(LUBA No. 89-030, October 25, 1989), slip op 17; Von
Lubken v. Hood River County, O LUBA _ (LUBA No.

89- 023, Septenber 8, 1989), slip op 9.
Finally, petitioners Lord et al argue that the Benjfran
order cited by respondents does not establish that

| egislative history materials outside the record can never



be appended to a party's brief. Petitioners Lord et al
mai ntain that this Board's decision in Benjfran was also
based on argunents that |egislative history materials were
not needed to interpret the statute at issue and that the
appended docunents were not |egislative history materials.
We are directed by ORS 197.805 to conduct our appeal
proceedi ngs "consistently with sound principles governing
judicial review" We have recognized exceptions to the
requi rement of ORS 197.830(13)(a) that our review be limted
to the record of the proceedings below, where consistency
with sound principles of judicial review requires us to

consider materials outside of the record below to detern ne

whet her petitioners have standing, whet her we have
jurisdiction or whether an appeal is noot. Century 21
Properties v. City of Tigard, O LUBA _ (LUBA No.

89- 043, August 16, 1989), slip op 6-7, rev'd other grounds

99 O App 435 (1989) (npotness); Henstreet v. Seaside

| nprovenent Comm , O LUBA _ (LUBA No. 87-094,

April 22, 1988), slip op 4-5 (jurisdiction).

As petitioners point out, the Oregon appellate courts
frequently refer to legislative and adm nistrative history
in interpreting statutes and adm nistrative rules, and have
done so in appeals from decisions of this Board. W believe
it is consistent with sound principles of judicial reviewto
consider legislative or admnistrative history mterials,

when such materials are necessary to our interpretation of



statutes, adm nistrative rules or ordinances, regardless of
whet her the materials are in the record of the proceedi ngs
bel ow. 4 We, therefore, decline to strike petitioners'
Appendices C through N sinply because they are not in the

record of the county's proceedings.

B. Not Appropriate to Rely On Legislative History

Respondents also argue that Appendices C through N
should be stricken on the ground that there is no need to
resort to legislative history to interpret ORS 197.465(1)
and Goal 8 (Recreational Needs), the statutory and goal
provisions at issue in this case, because they are not
anmbi guous and their nmeaning is clearly established w thout
resort to extrinsic aids.

Even if respondents were <correct that it is not
necessary for us to rely on legislative history in
interpreting ORS 197.465(1) and Goal 8, that would not be
grounds for striking material otherwi se properly submtted
as legislative history of goal and statutory provisions at
issue in this appeal. W will, however, consi der

respondents' argunent that we need not rely on |egislative

40ur decision in Benjfran did not establish that legislative history
materials not in the record of |ocal proceedings could never be appended to

a party's brief. Further, although we did not rely on the Ilegislative
history materials appended to a party's brief in Sokol v. City of Lake
Oswego, . O LUBA __ (LUBA No. 88-087, February 3, 1989), we noted that

"neither we nor the [appellate] courts have determ ned whether LUBA nmay
consider as legislative history docunents not subject to official notice
and not in the record of the appealed |ocal government decision.” |d. at
25, n 10.
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hi story in interpreting ORS 197.465(1) and Goal 8, when we
consi der petitioners' assignnents of error concerning the

interpretation of these provisions.

C. Not Legi sl ative History

1. Appendi x J

Appendix J is entitled "Destination Resort Handbook: A
Guide to Statew de Planning Goal 8 s Procedures and
Requi rements for Siting Destination Resorts"” (handbook).
The handbook was issued by the Departnent of Land
Conservation and Devel opnment (DLCD) in July 1989.

Respondents argue that the handbook is not |egislative
history of the destination resort provisions of statute or
goal and cannot be used to interpret those provisions.

Petitioners Lord et al do not claim that the handbook
is legislative history of the destination resort statute or
goal . Rat her, petitioners contend the handbook 1is an
of ficial DLCD publication. Petitioners further argue that
we may take official notice of a DLCD publication "as a
public official act of an executive departnment of the State

of Oregon,” pursuant to ORS 40.090(2). Faye Wi ght

Nei ghbor hood Pl anning Council v. Salem 6 O LUBA 167, 170
(1983).
ORS 40.090 (Oregon Evidence Code Rule 202) provides in

rel evant part:

"Law judicially noticed is defined as :

", * * * *

10



"(2) Public and private official acts of the
| egi sl ative, executive and j udi ci al
departnments of this state * * *

Hk ok ok K km

We agree with respondents that the handbook is not
|l egislative history of the destination resort statute or
goal . However, it is within this Board' s authority to take
official notice of judicially cognizable |aw, as provi ded by

ORS 40. 090. McCaw Communi cations v. Marion County,

O LUBA _ (LUBA No. 88-068, Decenmber 13, 1988), slip op 4;
Faye Wi ght Nei ghborhood Planning Council v. Salem supra.

W agree with petitioners Lord et al that the handbook
constitutes an official DLCD publication of which we can
take official notice.

Accordingly, we take official notice of the handbook
and deny respondents' notions to strike with regard to

Appendi x J.°

2. Appendi ces M and N

Appendi x M consists of 1987 Oregon House of

Representatives Staff Measure Anal yses® for the original and

SBoth respondents and petitioners also present arguments concerning the
appropriate weight given to the handbook in interpreting Goal 8. These
argunments are not relevant to determ ning whether we should take official
noti ce of the handbook. We will address these argunents, infra, if we find
it appropriate to rely on the handbook in resolving petitioners
assignments of error.

6A staff neasure analysis is prepared by the staff of the legislative
comittee that passed out the bill in question and acconpanies the bill to
the floor of that house of the |egislature.

11



B- Engrossed HB 3097, the bill which was enacted as Oregon
Laws 1987, chapter 886, and is codified at ORS 197.435 to
197.465 (destination resort statute). Appendi x N consi sts
of three exhibits to the m nutes of hearings held on HB 3097
before the House Environnment and Energy Conmmittee or Senate
Agriculture and Natural Resources Comm ttee.

Respondents argue that Appendices M and N are not
| egislative history of HB 3097. Respondents contend t hat
the staff nmeasure anal yses in Appendix Mwere not officially
adopted or endorsed by the |egislature. Respondents al so
argue that Appendix N is nothing nmore than letters from
vari ous i nt erest groups expressi ng their preferred
interpretations of Goal 8.

Petitioners Lord et al argue that Ilegislative history

includes all itens which docunment the life of a legislative
provi si on, i ncluding all of fici al records of HB 3097.
According to petitioners, in Oregon there is no set |ist of

items that can be <considered in reviewng |egislative
hi st ory. In fact, nost itenms relied on for |egislative
hi story (e.g., m nutes, exhibits and testinony before
|l egislative commttees) are not officially adopted by the
| egi sl ature. Petitioners maintain "the real 1issue 1is
whet her [legislative history] materials are reliable and
probative indicators of legislative intent." Response to
Motion to Strike 11.

The Oregon appellate courts have recognized that

12



|l egislative history includes items such as commttee
reports, mnority reports, commttee m nutes, and testinony

in conmmttee hearings. Sout hwest Forest |1ndus. v. Anders,

299 Or 205, 210, n 6, 701 P2d 432 (1985); State ex rel

Appling v. Chase, 224 O 112, 116-117, 355 P2d 631 (1960);

State v. Laenpa, supra. Furthernore, "legislative history"

is defined by Black's Law Dictionary, 5th Ed. (1979), as

"[t] he background and events, including commttee reports,
heari ngs, and floor debates, leading up to enactnent of a
| aw. " These authorities indicate that |egislative history

materials include all official records docunenting the

| egislative process culmnating in the enactnent of a

statute.

W, t herefore, agree with petitioners that t he
| egislative history of HB 3097 includes all itenms in the
official records docunmenting its enactnment, including the

staff mnmeasure analyses and exhibits to conmmttee hearing
m nutes submtted as Appendices M and N. Accordingly,
respondents' notions to strike

Appendices M and N as not constituting |egislative history
are denied.”’

Respondents' notions to strike are deni ed.

W will address the parties' argunents concerning the appropriate
weight to be given to these appendices in interpreting the destination
resort statute, infra, if we find it appropriate to rely on these docunents
in resolving petitioners' assignnents of error.

13



FI RST ASSI GNMENT OF ERROR ( LORD)

"The county erred by approving the siting of the
Cl ear Springs Destination Resort on land that is
excluded for such developnment by the county's
conpr ehensi ve plan map."

SECOND ASSI GNMENT OF ERROR ( FOLAND)

"The County erred in allowng the application for
destination resort zoning wthout a Goal 2
exception.”

In these assignnments of error, petitioners argue that
the county violated provisions of Goal 8, the destination
resort statute and the Jackson County Land Devel opnent
Ordi nance (LDO) by approving application of the DR overlay
designation to land which is excluded from destination
resort use by the county plan "Map of Areas Excluded from

the Goal 8 Resort Siting Process" (Resort Siting Map).

A. | nt r oducti on

On Cctober 18, 1984, the Land Conservation and
Devel opment Conmm ssion (LCDC) anended Goal 8 by adding a
section entitled "Destination Resort Siting."8 The adopted
Destination Resort Siting section provided that | oca
governnent "[c]onprehensive plans may provide for the siting
of destination resorts on rural lands * * * wthout an
exception to Goals 3, 4, 11 or 14," pursuant to the
provi si ons of Goal 8.

Subsection (1) of the Destination Resort Siting section

8A section entitled "Definitions," containing definitions for terms used
in the Destination Resort Siting section, was al so added to the goal

14



established standards for destination resort siting,

foll ows:

"To assure that resort developnent does not
conflict with the objectives of other Statew de
Pl anning Goals, destination resorts allowed by
this Goal shall not be sited in the foll ow ng
areas:

"(a) Wthin 30 air mles of an wurban growth
boundary with an existing population of
100, 000 or nore;

"(b) On a site with 50 or nore contiguous acres of
unique or prine farm land identified and
mapped by the Soil Conservation Service; or
within three mles of farm land within a
Hi gh- Val ue Crop Area.

"(c) On predomi nantly Cubic Foot Site Class 1 or 2
forest lands which are not subject to an
approved Goal exception;

"(d) I'n the Colunmbia River Gorge (as defined by
ORS 390. 460) ;

"(e) On areas protected as Goal 5 resource sites
in acknowl edged conprehensive plans protected
in spite of identified conflicting uses ('3A
sites desi gnat ed pur suant to OAR
660- 16-010(1)).

"(f) Especially sensitive big ganme habitat as
generally mapped by the Oregon Departnent of
Fish and Wldlife in July 1984 and as further
refined through devel opment of conprehensive
pl ans i npl ementi ng t he requi renment.”
(Enphasi s added.)

as

Subsection (3) listed requirenents for inplenenting nmeasures

for

15

"Conprehensive plans allowing for destination
resorts shall include inplenenting nmeasures whi ch:

"(a) Map areas where destination resorts are

destination resort siting pursuant to Goal 8 as foll ows:



permtted by requirenent (1) above.

"(b) Limt uses and activities to those permtted
by this Goal.

"k ox o x x"  (Enphasi s added.)

On Decenber 17, 1986, Jackson County adopted Ordi nance
No. 86-29, which amended its acknow edged conprehensive plan
and LDO to add provisions providing for the siting of
destination resorts pursuant to Goal 8.9 The ordi nance

i ncluded adoption of the Resort Siting Map as an anendnent

to the plan. This countywide map depicts "Especially
Sensitive Big Gane Habitat", "Prine Farm and Soil," "Cubic
Foot Site Class 1 and 2 Forest Soil," "3 MI|e Radius of High

Value Crop Area" and "High Value Crop Area," at a scale of
2 centinmeters per mle (1 inch = 6700 feet). The ordinance
al so added to the Map Designations chapter of the plan a
"Destination Resort Overlay District (DR)" section, which

provides in relevant part:

"Destination resorts may be allowed wthin
resource and rural plan and zoning designations,
when found to be ~consistent wth Statew de
Pl anni ng Goals and the requirenents of the Jackson
County Land Devel opnent Ordinance, particularly
standards and criteria contained in Chapter 246.
The Destination Resort Overlay District shall not
be applied to lands which Ilands [sic] are
designated on a nmap entitled "Map of Areas
Excluded from the Goal 8 Resort Siting Process"
adopted by the Board of Comm ssioners, which is
i ncorporated herein by this reference, except when

9The county's adoption of Ordinance No. 86-29 was not appealed to this
Boar d.
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(" Destination

such lands have had an approved Goal 2 exception

* * k-

"These

lands to which the (DR) Overlay District

shall not be applied are the foll ow ng:

"(i) Sites with 50 or nore contiguous acres of

prime farnml and identified and nmapped by the

Soil Conservation Service (SCS) or wthin

three mles of farmand in a Hi gh Value
Crop Area, pursuant to OAR 660-15-000(8).
* *

*

"(ii) Sites with predomnantly cubic foot site
class 1 or 2 forest l|ands which have not
been subj ect ed to an approved goal
exception;

"(iii) Areas identified as Goal 5 resources which
have been identified '3A in Jackson
County's Conprehensive Plan, in spite of
I dentified conflicting uses; and,

"(iv) Sites in especially sensitive big gane
habi t at ar eas mapped by t he Or egon
Departnment of Fish and WIldlife and adopted
by [ LCDC].

"Soil mapping as illustrated on the "Map of Areas
Excluded fromthe Goal 8 Resort Siting Process" is
a generalized representation of soils inventories
devel oped by the Soil Conservation Service (SCS).
More precise soils resource nmapping by SCS issue

[ sic]

may be used to interpret the |ocation of

exi sting

sites wth prime farmand or wth

predom nantly cubic foot site class 1 or 2 forest
lands illustrated on the adopted map."10 (Enphasis

added.)

Ordinance No. 86-29 also adopted LDO Chapter 246

Resort ( DR) Overl ay"). This chapter

t he

17
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paragraph is referred to by the parties and this Board as

"refi nement cl ause."



establishes procedures and criteria for county plan

zoning map anendnents

and

approve destination resort developnent plans.

Chapter 246 contains two provisions directly relevant

t hese assignnents of error. LDO 246. 040 ("Application

Revi ew Procedures") provides in relevant part:

"(1) Application of District: The Destination
Resort Overlay District may be applied to any
rural property (except those on the adopted
"Map of Areas Excluded from the Goal 8 Resort
Siting Process,"” unless an exception has been
taken pursuant to Goal 2) when that property
conplies with the standards contained in this
chapter or any other applicable provision of
this ordi nance and the Conprehensive Plan. *

* %

and

to apply the DR overlay designation

LDO
to

and

LDO 246.050 ("Criteria for Approval of a Destination Resort

Overl ay Designation") provides in relevant part:

"A mnor Conprehensive Plan and Zoning WMap
amendnent, to provide for a Destination Resort
Overlay District, shall be approved upon findings
the following criteria are satisfied * * *:

"% * * * %

"(2) The proposed resort developnent is consistent
with appl i cabl e resort siting criteria
specified by Statew de Planning Goal 8, with
t he Conprehensive Plan, the adopted "Map of
Areas Excluded from the Goal 8 Resort Siting
Process,"” the [LDO], and other relevant state
I aw i ncl uding ORS Chapters 197 and 215.

" * *x * %"

In 1987, the Oregon Legislature enacted the destination

resort statute. ORS 197.455 parallels subsection (1) of

18
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Goal 8 Destination Rsort Siting section, and provides in

rel evant part:

"A destination resort shall not be sited in any of
the follow ng areas:

"x % *x * %

"(2) On a site with 50 or nore contiguous acres of
unique or prime farmand identified and
mapped by the United States Soil Conservation
Service * * *

" * *x * %"

ORS 197.465 parallels subsection (3) of the Goal 8
Destination Resort Siting section, and provides in relevant

part:

"An acknow edged conprehensive plan that allows
for siting of a destination resort shall include
i npl ementing nmeasures whi ch:

"(1) Map ar eas wher e a destination resort
described in ORS 197.445(1) to (5) IS
perm tted pursuant to ORS 197. 455;

"(2) Limt uses and activities to those defined by
ORS 197.435 and all owed by ORS 197.445; * * *

Mk ok ok x x"1]

11The mmjor difference between the 1987 destination resort statute and
the destination resort siting provisions of Goal 8 adopted in 1984 was the
inclusion in the statute of special provisions for siting "small"
destination resorts. These provisions are not at issue in this case. On
February 17, 1988, LCDC adopted anmendnents to the Goal 8 Destination Resort
Siting and Definitions sections reflecting the destination resort statute.
No changes were nmade to the provisions of subsection (1)(b) concerning
prime farmland. The only change nade to subsection (3)(a) was to provide
that "plans shall include inplenenting neasures which * * * pap areas where
large destination resorts are permtted by requirement (1) above."
(Amendment enphasi zed.)
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B. Goal 8

Petitioners contend we nust reverse or remand the
county's decision if it fails to conply wth Goal 8.
Petitioners argue that ORS 197.175(2)(a) requires the
county's decision to anend its plan and zoning map to all ow
t he proposed destination resort to conmply with the goals.
Petitioners point out that ORS 197.835(4) requires this
Board to "reverse or remand an anendnent to a conprehensive
plan if the amendnent is not in conpliance with the goals."
Petitioners further argue that LDO 246.050(2), quoted supra,
and LDO 277.080(1)12 require the county's decision to conply
with Goal 8.

Petitioners argue that in this case consistency of the
county's decision with its acknow edged plan and LDO does
not satisfy the requirement that the decision conply wth
Goal 8. Petitioners argue that the appellate courts have

clearly ruled that all conprehensive plan anmendnents are

12| pO 246.040(1) provides that application of the DR overlay designation
to specific properties is acconplished through a mnor plan and zoning map
anmendnent . LDO 246.050 states that an anendnment to apply the DR
designation must neet the requirements of LDO Chapter 277 ("Anmendnments").
LDO 277.080 ("Standards and Criteria for Mnor Map Anendnents") provides,
in relevant part:

"The [redesignation] of specific properties shall be based upon
the foll owi ng findings:

"(1) The redesignation confornms to * * * all applicable
Statewide Planning Goals for the area in which the
proposed [redesignation] could occur and for the County
as a whole. * * *

"x % *x * %"

20



revi ewabl e by this Board under ORS 197.835(4) for conpliance
with the goals. 1000 Friends of Oregon v. Jackson County,

79 O App 93, 97-98, 718 P2d 753, rev den, 301 O 445
(1986); see 1000 Friends of Oregon v. LCDC (Curry County),

301 Or 447, 512, 724 P2d 268 (1986).

Petitioners distinguish this case from League of Wnen

Voters v. Metro Service Dist., O LUBA _ (LUBA

No. 88-102, July 11, 1989), aff'd 99 O App 333 (1989)
(League), in which petitioners contend this Board "held that
it had no authority to review a 'locational adjustnent'’
amendnent to the Metro UGB for Goal 14 conpliance because
LCDC had acknow edged a Metro ordinance that purported to
contain the sole criteria for such anmendnments.” Lord
Petition for Review 13. Petitioners argue that in League
the Metro "locational adjustnment” ordinance contained a
preanbl e which stated that the ordinance "obviates the need
to specifically apply the provisions of Goal 14." Id.,
slip op at 21. Petitioners further argue that in League,
LCDC had i ssued an order acknow edging the Metro "l ocati onal
adjustment” ordinance which specifically stated that it
conplies with Goal 14.

Petitioners argue that in this case, to the contrary,
Ordi nance No. 86-29 does not assert that it replaces any
goal conpl i ance requirenent. Rat her, it adopts LDO
provi sions which specifically require a denonstration of

conpliance with the goals. LDO 246.050(2); 277.080(1).
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Petitioners further point out that Ordinance No. 86-29 was
adopted as a postacknow edgnent plan anmendnent. Ther ef ore,
according to petitioners, It becane acknow edged by
operation of law, wthout any action by LCDC determ ning
that it should supersede the requirenents of Goal 8.13

Petitioners argue that the Goal 8 destination resort
provisions effectively exenpt a qualifying destination
resort fromthe constraints of Goals 3 (Agricultural Lands),
4 (Forest Lands), 11 (Public Facilities and Services) and 14
(Ur bani zation), provided that the resort neets Goal 8
destination resort siting criteria. Petitioners argue that,
according to the |anguage of subsection (3) of the Goal 8
Destination Resort Siting section, counties nust inplenment
the siting criteria of subsection (1) by mapping the areas
in which those criteria permt the siting of destination
resorts.

Petitioners concede that the goal is silent on
case-by-case application of the siting criteria."” Lord
Petition for Review 19. Petitioners argue that there are
t hree ways the | anguage of Goal 8 could be interpreted with

regard to the relationship between the mapping requirenent

13presumably petitioners refer to operation of the follow ng provision
of ORS 197.625(1):

"If no notice of intent to appeal is filed within the 21-day
period set out in ORS 197.830(8), the anendnent to the
acknowl edged conprehensive plan or |and use regulation or new
| and use regulation shall be considered acknow edged upon the
expiration of the 21-day period. * * *" (Enphasis added.)
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of subsection (3) and t he siting criteria of
subsection (1).14 Under the first alternative, the siting
criteria apply in all instances, regardless of how the
proposed site is depicted on the adopted map. Under the
second, the siting criteria apply only where the proposed
site is shown as excluded from destination resort siting on
the map; the map itself conclusively determ nes that sites
shown as permtted neet the siting criteria. Under the
third, the siting criteria do not apply on a case-by-case
basis; rather the map is the sole determ nant of whether a
proposed site satisfies the siting criteria.

Petitioners argue that under the first interpretation
"the map plays no role in the decision nmaking process and
does little nore than indicate which areas m ght be nore
difficult to approve." I d. Therefore, according to
petitioners, the first interpretation is not favored because
it would nullify any purpose of the Goal's mapping
requirenment. Petitioners argue t hat t he third
interpretation is favored over the second because the goal
expressly requires mapping as an inplenentation technique,
but is silent on case-by-case application of the siting
criteria. Petitioners al so argue that the third

interpretation is supported by the adm nistrative history of

l4petitioners also point out that this in itself neans that the goal is
anbi guous with regard to the relationship between the mappi ng requirenment
and application of the siting criteria.
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the 1984 Goal 8 anmendnments.

Petitioners argue that the DLCD staff neno acconpanyi ng
the April 18, 1984 draft of the proposed Goal 8 anendnents,
the first draft to contain a mapping provision, stated the
requi renment that county conprehensive plans include maps of
areas where resort developnent is permtted "wll provide
clear guidance for proposed resort developnents.” Lord
Petition for Review App. D 5. The staff testified before
LCDC on April 26-27, 1984 that a requirenment had been added
that county plans allow ng destination resorts "have to map
t hose areas where resorts are not permtted under that first
section" (the siting criteria). |1d. at App. E-6. Furt her
petitioners argue that the LCDC discussion of the proposed
amendnents indicates LCDC felt the "50 contiguous acres of
prime [farm land] identified and mapped" standard was
"pretty explicit." 1d. at App. E-12.

Petitioners cite other staff testinony and nenoranda
fromthe Goal 8 anendnment process which they argue indicate
that the Goal 8 destination resort siting standards were
intended to be "something that creates a clear guideline on
where resort devel opnent can occur and where it cannot."”
Id. at App. |-7. Petitioners also cite the followi ng staff
testinmony concerning proposed Goal 8 anendnents, at an

August 16-17, 1984 LCDC neeti ng:

"* * * the counties will designate in their plans,
when they amend them areas that are exenpted from
this process. * * * That would be reviewed either
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t hrough the plan anendnent process, the Post
Acknowl edgnent Plan Anmendnent review process, or
by the commi ssion at the tinme of Periodic Review"
Id. at App. G 19.

Petitioners argue the above-described admnistrative
hi story shows the Goal 8 destination resort anmendnents had

the follow ng three purposes:

"(1) to provi de clear and objective siting
st andar ds;

"(2) to inplement those standards through the
mandat ory adopti on of maps; and

"(3) to avoid costly and |lengthy delays in resort
siting processes by havi ng counti es,
devel opers, and the public use those maps for
determ ning whether or not an area s
eligible for resort development." |d. at 24.

Petitioners argue that these three purposes are also
reflected in t he DLCD Destination Resort Handbook

(handbook) . 15 According to the handbook, the purpose of

15The introduction to the handbook contains the follow ng "Specia
Not e" :

"This handbook is intended to provide general guidance and
background information on siting requirenents for destination
resorts. The handbook is not intended to interpret Goal 8
requi renents or substitute for goal or ordinance |anguage."”
Id. at App. J-2.

Petitioners argue that this "note" neans that DLCD believes the handbook
reflects directly, without interpretation, the requirenments of Goal 8, but
does not suggest that other bodies cannot use the handbook in interpreting
Goal 8.

Petitioners also contend that, just as formal interpretations of
anbi guous statutes by administering agencies are entitled to weight, |ess
formal opinions by admnistering agency staff are entitled to the sane
degree of deference. American States Ins. v. Super Spray Service, 77
O App 497, 501, n 5, 713 P2d 682 (1986). Petitioners argue that we should
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mapping is "to clearly indicate, in advance, what areas are
available for —resort devel opnent.” Id. at App. J-22.
Furthernmore, the handbook contains the follow ng question

and answer:

"Can the plan or ordinance allow for refining the
map of eligible areas when an application for a
resort is mde?

" No. It is inappropriate for a county to allow
"clarification' or 'revision' of the adopted map
as part of its inplenmenting procedure.

"Although it is possible to nore precisely map
soils during the site approval process, it is not
permtted by the Goal. Such a process defeats the
pur pose of prior mapping. The Conmm ssion's intent
was to have counties map eligible areas in the
plan based on available information. The
Comm ssion understood that these areas were
i nperfect or inconplete.

"Al'l owi ng nore 'precise' mpping sinply opens the
door the Goal intends to be shut in the plan --
that is, the debate over whether a site is

appropriate or i nappropriate for resort
devel opnent . Once again the purpose of the
mappi ng requirenent is that eligibility be decided
in advance through the adopted map." (Enphasi s

added.) 1d. at App-J-29.
Petitioners concl ude t he handbook and t he
adm ni strative history of the Goal 8 anendnents together

make it clear the proper interpretation of Goal 8 is that

gi ve sone degree of deference to the views of the DLCD, as expressed in its
handbook, on matters concerning Goal 8 resort siting requirenents.
However, petitioners also assert they rely on the handbook "only to show
that the guidance and background information being given by DLCD to
devel opers and governnents is consistent with the legislative history
behind the goal and statute; * * * and do not rely on the handbook as an
interpretation of Goal 8." (Enphasis in original.) Response to Mdttion to
Strike 15.
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t he map adopted pursuant to subsection (3)(a) is required to
be the sole determ nant of whether a proposed destination
resort site satisfies the siting criteria of subsection (1).
In this case, petitioners argue that the proposed site is
shown on the county's adopted Resort Siting Map as having
over 50 contiguous acres of prinme farm |l and and, therefore,
the county's application of its DR overlay designation to
the site violates Goal 8.

Respondents argue petitioners' contention that Goal 8
requires the adopted Resort Siting Map to be the sole
determ nant of whether a proposed destination resort site

satisfies the goal's siting criteria is really an argunent

that the process provided for in the <county plan's
"refinement clause," quoted in the text at n 10, supra,
vi ol ates Goal 8. Respondents contend this argunment cannot

succeed because the "refinenent clause,"” which was adopted
by Ordi nance No. 86-29, becane acknow edged by operation of
| aw, when that ordinance was not appeal ed. ORS 197.625(1);
197.830(7). According to respondents, LUBA cannot do what
petitioners ask, i.e., hold that a portion of an
acknowl edged conprehensive plan violates the goals.
Respondents argue that the sanme kind of attack on an
acknowl edged ordinance provision was made in League
(chall enge to UGB anendnent adopted pursuant to acknow edged
"l ocational adjustnent” ordinance), supra. According to

respondents, in League, the Court of Appeals found that the
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decision challenged was a "clone of the [acknow edged]
ordi nance" and, therefore, could not be invalidated w thout
finding that the ordinance itself was also invalid. League,
99 Or App at 338. Respondents argue that this Board cannot
"go behind an amendnent under review to redeterm ne the Goal
conpliance of acknow edged provisions that are not directly
or indirectly affected by the amendnent." 1d. at 337.

In summary, we understand respondents to argue that we
cannot find that the appealed plan and zone map anmendnent
violates Goal 8 in the manner alleged by petitioners under
t hese assignnents of error because doing so would
necessarily be equivalent to finding that the county's
acknow edged "refinenment clause" violates Goal 8.16

It is clear that this Board has authority to review any
amendnent to an acknow edged <conprehensive plan for

conpliance with the goals. League, supra; 1000 Friends of

Oregon v. Jackson County, 79 Or App 93, 97, 718 P2d 753, rev

den 301 Or 445 (1986). However, whether a plan anendnment
conplies with a particular goal in certain instances may be

determ ned by the acknow edgnent of a plan or |and use

16Respondents offer two additional arguments, should we reach the nerits
of the issue concerning interpretation of the effect of the nmapping
requirenent of Goal 8: (1) the neaning of that goal provision has
unambi guously been established, through LCDC s acknow edgnent of the
county's refinenent clause and, therefore, there is no need to resort to
adm nistrative history of the goal in interpreting its mapping requirenent;
and (2) the statenment in the preface of the handbook that it is "not
intended to interpret Goal 8 requirements,”" mmkes the contents of the
handbook worthl ess as guidance in interpreting Goal 8.
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regul ation provision controlling such an anmendnent, if the
"amendnent cannot be invalidated w thout holding, in all but
nanme, that the acknow edged [plan or |and use regulation
provision] is also invalid." League, 99 Or App at 338.

In this case, the acknow edged "refinenment clause"
provi des that the mapping of prinme farmland on the county's
adopted Resort Siting Map is "a generalized representation
of soils inventories" devel oped by the SCS, and that "[more
precise soils resource mapping by SCS issue [sic] may be
used to interpret the |location of existing sites with prine
farmand * * * illustrated on the adopted map." Record 883.
Under this subassignnent, petitioners basically contend that
the appealed decision's reliance on "nobre precise soils
resource mapping" by the SCS, rather than on the adopted
Resort Siting Map, as the basis for application of the DR
overl ay designation, violates Goal 8.17

Al | i ssues rai sed by petitioners under this
subassi gnnent coul d have been raised in a challenge to the
county's adoption of the "refinenment clause.” However, the
time for challenging the goal conpliance of the "refinement

cl ause" has passed. In League, supra, slip op at 22, we

stated that "[i]f acknow edgnent is to have any function it

must nean that application of wunanmended and acknow edged

17We enphasize that petitioners do not contend that the appealed
decision in any way differs from or is inconsistent with, what is allowed
by the acknow edged "refinement clause."
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plan or |and use regulation criteria continues to 'conply
with the goals' * * * "

Thus, we conclude that the aspects of the plan and zone
map  anmendnent chal | enged by petitioners under this
subassi gnnent of error as violating Goal 8 "mrror
provi si ons of the acknow edged [plan]" and cannot be found

inconsistent with Goal 8 wthout concluding that the

acknowl edged plan viol ates Goal 8. League, supra. This we

cannot do.
Thi s subassi gnnent of error is denied.

C. Desti nati on Resort Statute

Petitioners argue that the county nust conmply wth
state statutes in making |and use decisions, regardless of
whet her its conprehensive plan and | and use regulations are

acknowl edged. Newconer v. Clackamas County, 92 O App 174,

196, n 5, 758 P2d 369, nodified 94 O App 33 (1988);
Seagraves v. C ackamas County, O LUBA _ (LUBA No.

89- 020, August 29, 1989), slip op 12-16. Petitioners also
poi nt out that LDO 246.050(2), quoted in full in section A
of this assignnment, requires that a plan and zoning map
amendnment be consistent with ORS ch 197. According to
petitioners, this ordinance provision in itself requires
t hat the county's decision be consistent with the
destination resort statute, ORS 197.435 to 197.465. MKay
Creek Valley Assoc. v. Wishington County, O LUBA _

(LUBA  Nos. 89-027 and 89-028, Sept enber 18, 1989),
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slip op 20.
Petitioners contend that ORS 197.455(2) and 197.465(1)

are virtually identical to subsections (1)(b) and (3)(a) of

Goal 8's Destination Resort Siting section. According to
petitioners, interpretation of these statutory provisions,
t herefore, rai ses i denti cal I ssues concer ni ng t he

relationship bet ween t he destination resort mappi ng
requi renment and siting criteria. Further, petitioners argue
that the legislative history of HB 3097, which becane the
destination resort statute, indicates that one of the bill's
purposes was to codify the existing Goal 8 provisions, as

interpreted by LCDC, wth regard to "large" destination

resorts. Petitioners cite testinony by a chief sponsor of
the bill before the Senate Agriculture and Natural Resources
Committee that the bill "is not intended to revise Goal 8,

to overturn decisions nmade by LCDC, or to in any way
substantially change the current rules on |arge destination
resorts.” Lord Petition for Review App L-2.

Petitioners contend the enactnent of statutory | anguage
virtually identical to that of Goal 8, together with the
cited indication of legislative intent, denpbnstrate that the
| egi slature intended, by enacting the destination resort
statute, to adopt the neaning of Goal 8, as interpreted by
LCDC. Petitioners, therefore, i ncorporate under this
subassi gnnent of error their arguments under the previous

subassi gnnent regardi ng t he I nterpretation and
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adm ni strative history of Goal 8  According to petitioners,
t hese argunments support the conclusion that a county map
adopted pursuant to ORS 197.465(1) 1is required by the
statute to be the sole determ nant of whether a site is
eligible for a destination resort under the siting criteria
of ORS 197. 455. 18

Respondents agree with petitioners that the relevant
statutory requirenents are identical to those of Goal 8.
However, respondents contend that if the "refinenent clause”
in the county plan is acknow edged to conply with Goal 8,
and Goal 8 and the statute are identical, then the
"refinenment clause" nust conply with the statute as well .19

Respondents further argue that ORS 197.465(1) requires
only that the county conprehensive plan include a map of
areas where destination resorts are permtted pursuant to

the criteria of ORS 197.455. Respondents contend the county

18petitioners also argue that this interpretation of the effect of the
statutory mapping requirenment is supported by letters by prospective
destination resort developers subnmitted at |egislative commttee hearings
on HB 3097, which object to the mapping provision "precisely because they
felt that the resulting maps would provide the only basis for applying the
siting criteria.”™ Lord Petition for Review 29, n 11, citing testinony at
App. N-2,3,7,8,13,15 and 17. Petitioners argue the cited testinony
i ndicates the authors, developers highly interested in the bill, believed
the county siting maps required by the bill would serve as the sole basis
for siting decisions. Petitioners contend these letters are reliable and
probative indicators of the |egislators' purpose in adopting HB 3097.

19Respondents al so distinguish Newcomer v. Cackamas County, supra,
arguing that in that case the acknow edged county ordinance and state
statute at issue contained different provisions, and the court sinply
concluded that "additional and different restrictions in local |egislation
[do not] obviate the need for conpliance with * * * a standard which the
state statute makes essential."
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conplied with this requirenent by adopting its Resort Siting
Map. Respondents argue the statute does not include any
provi sion either nmaking use of the map the exclusive nethod
by which a county can site a destination resort, or
prohi biting use of an inplenmentation neasure refining the
application of the adopted map on a case-by-case basis.
According to respondents, if the |egislature had intended
the map to be the sole siting criterion it could easily have
said so in the statute. 20

Statutory requirenents do not becone inapplicable to
counties after acknow edgnent of their plans and |and use

regul ati ons. Newconmer v. Clackamas County, 92 O App at

186, n 5; see Byrd v. Stringer, 295 O 311, 666 P2d 1332

(1983). In this case, the county's decision nust conply
with the destination resort statute (as well as with Goal 8
and its own plan and LDO). W have authority to reverse or
remand a land use decision if the ~county inproperly
construed an applicable statutory pr ovi si on.
ORS 197.835(7)(a)(D). Thus, we have authority to reviewthe
chal l enged plan and zone map anendnent to determ ne whet her
it conplies with the destination resort statute.

I n t he precedi ng section, we found t hat our

determ nati on of whether the county's decision conplies with

20Respondents also argue that the letters from prospective devel opers
relied upon by petitioners as indicative of legislative intent behind
HB 3097, see n 18, are nothing nore than testinony by a particular interest
group and are in no way statenents of |egislative purpose.
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Goal 8 is controlled by acknow edgnent of the plan provision
which the county's decision reflects. Acknow edgnent ,
however, only determ nes conpliance wth the statew de
pl anni ng goals, not with statutes or other |egal standards.

McKay Creek Valley Assoc. v. Wshington County, supra,

slip op at 5. The interpretation of applicable provisions
of the destination resort statute is a question of |aw not

controlled by LCDC s apparent interpretation of parallel

Goal 8 provi si ons in acknow edgi ng county Or di nance
No. 86-29.21

We agree with petitioners that the destination resort
statute is silent and, therefore, anbiguous with regard to
the relationship between application of the mappi ng
i mpl enent ati on neasure requirenmnent of ORS 197.465(1) and the
siting criteria of ORS 197.455. The only |legislative
hi story of the statute cited by petitioners concerning this
point is testinony before the Senate Agricultural and
Nat ur al Resources Commttee on HB 3097 by prospective
destination resort devel opers. Some of those devel opers
apparently understood the  bill provi sions eventually
codified as ORS 197.465(1) to nean that if the adopted map

did not identify a site as being permtted for destination

21 course, to the extent the destination resort statute was enacted to

codify the provisions of Goal 8 and LCDC s interpretations thereof, in
interpreting the destination resort statute, we will give "sonme degree of
respect" to LCDC s interpretation of parallel provisions of Goal 8. See

Hay v. Dept. of Transportation, 301 Or 129, 139, 719 P2d 860 (1986).
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resorts, the site could not be approved for destination
resort use through a denonstration of conpliance with the
siting criteria of ORS 197. 455, 22

The beliefs of these prospective developers are not
reliable indicators of the legislative intent in enacting
t he destination resort statute. The legislature's failure
to alter the proposed mapping requirenment in response to the

devel opers' testinony could nmean that it agreed with and

intended to adopt the interpretation feared by the
devel opers. However, it could also nean that t he
| egi sl ature did not agr ee w th t he devel opers'’

interpretation of the proposed mapping requirenment and,
therefore, did not think it necessary to anend HB 3097.

We also agree with petitioners that the statute's use
of language identical to the Goal 8 provisions at issue in
this case, and the testinony by the chief sponsor of HB 3097
that the bill was not intended to change the existing Goal 8
requi renments for siting large destination resorts, indicate
that the destination resort statute was intended to codify
the parallel provisions of Goal 8, as they were interpreted
at the time the statute was enacted. Because of this, the

adm nistrative history of the 1984 Goal 8 anendnents is

22pctually, not all the testinobny cited by petitioners expresses a
belief that under HB 3097, destination resort sites could not be approved
unl ess shown as permitted on the adopted map. Some sinply expresses
opposition to HB 3097 or the mapping requirenment in general. Lord Petition
for Review App L-7,8,17.
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relevant to interpretation of parallel provisions in the
destination resort statute as well. However, we disagree
with petitioners that this adm nistrative history shows that
the mapping required to be adopted as part of county plans
is also required to be the sole determ nant of whether a
destination resort can be approved on a particular site.

In the admnistrative history materials <cited by

petitioners, the required mapping is referred to as

provi di ng "gui dance" or creating "gui del i nes” for
destination resort siting. Lord Petition for Review
App. D-5, L-7. This term nology does not support

petitioners' interpretation that inclusion on such maps is a
mandatory siting criterion. See ORS 197.015(9); Downtown
Community Assoc. v. City of Portland, 80 O App 336, 340

722 P2d 1258, rev den 302 Or 86 (1986). The adm nistrative
hi story also indicates that LCDC i ntended to adopt objective
and explicit siting standards for approval of destination
resorts. However, the references concerning explicit
st andards apparently occurred in discussions concerning the
nature of proposed siting standards thenselves, not in
reference to the proposed mapping requirenent. I n
concl usion, we do not find the adm nistrative history of the
1984 Goal 8 amendnents instructive as to the intended

relationship of the Goal 8 destination resort siting
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criteria and i nplenentation neasure mappi ng requirenent. 23
Petitioners are correct that sone weight should be
given, in interpreting the destination resort statute, to
LCDC s and DLCD s interpretations of the identical Goal 8
provi sions, as LCDC and DLCD are charged wth adopting and

adm ni stering the statew de planning goals. Hay v. Dept. of

Transportation, supra. However, the only indication of how

LCDC and DLCD interpreted the rel evant Goal 8 provisions at

the tine the statute was enacted is that they had allowed

county Ordinance No. 86-29, i ncluding the "refinenment

clause,” to beconme acknow edged.?4 This supports, although
indirectly perhaps, an interpretation of Goal 8 as allow ng
approval of a destination resort site not shown as permtted
on the adopted county map, through conmpliance wth the
Goal 8 siting criteria.

The DLCD handbook, on the other hand, clearly expresses

23We note petitioners also cite statements in the administrative history
of the 1984 Goal 8 anmendnents which indicate that DLCD staff believed that
county adoption of the required siting maps as part of county plans could
be revi ewed by LCDC either through the postacknow edgnent plan amendment or
periodic review processes. However, this would seem to be true of any
anmendnent to an acknow edged conprehensive plan. It does not necessarily
mean that adoption of a map reviewable in this way should preclude
case-by-case denobnstrations of conpliance with the destination resort
siting criteria.

24No assertion has been made in this case that proper postacknow edgment
pl an anendnent procedures, including the required notice to DLCD, were not
foll owed by the county in adopting Ordinance No. 86-29.
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an opposite interpretation.? However, that publication did
not exist at the tinme the statute was enacted. Furthernore,
it has not been adopted by LCDC, and contains the disclainer
quoted above, stating it is not "intended to interpret
Goal 8 requirenents.” Lord Petition for Review App. J-2
We conclude the handbook is not entitled to significant
wei ght in interpreting the destination resort statute.

The destination resort statute establishes criteria for
determning where a destination resort cannot be sited.
ORS 197. 455. It also requires acknow edged conprehensive
plans to "include inplenmenting neasures which * * * pap
areas where a destination resort * * * s permtted pursuant
to ORS 197.455." ORS 197.465(1). The county has adopted as
part of its plan a map which purports to serve that
pur pose. 26 The county has al so adopted plan provisions (the
"refinenment cl ause") and or di nance provi si ons (LDO
Chapter 246) which allow it to refine its nmapping of areas
where destination resorts are permtted, with regard to
prime farm l[and (and cubic foot site class 1 or 2 forest

| ands), t hrough determnation of conpliance wth the

25\ note, to the extent the position expressed by DLCD in the handbook
represents a policy concerning destination resort siting which it considers
necessary to carry out the destination resort statute and CGoal 8, rather
than an interpretation of the statute and Goal 8, that policy is required
to be adopted as an administrative rule or goal. ORS 197.040(1)(c).

26\\¢ express no opinion on whether the adopted Resort Siting Map by
itself is adequate to conmply with ORS 197.465(1).
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statutory and goal siting criteria on a case-by-case basis.
Such a process is not precluded by the destination resort
statute.

W agree with respondents that if the |legislature
intended to require that a destination resort not be
approved unless an adopted county plan map showed that area
as permtted for destination resort siting, it would have
said so0.27 We conclude that designation of a proposed site
as permtted for destination resorts on the county's adopted
Resort Siting Map is not required for approval under the
destination resort statute.

Thi s subassi gnnent of error is denied.

D. LDO 246. 040(1) and 246.050(2)

LDO 246.040(1) and 246.050(2) are quoted in section A
of this assignnment. LDO 246.040(1) provides that the DR
overlay designation may be applied to any rural property,
except that on the adopted Resort Siting Map (unless a
Goal 2 exception is taken). LDO 246.050(2) provides that a
proposed destination resort nust be "consistent wth" the
adopt ed Resort Siting Map.

Petitioners argue that these LDO provisions are

inconsistent with the "refinenent clause." Petitioners

2T\ note the legislative findings set out at ORS 197.440 indicate a
need to provide destination resorts in the state, and to establish a |ess
difficult and costly process for their approval than the previously used
goal exception process, but give no indication that ability to conclusively
rely on adopted county siting maps was a | egislative concern.
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further argue that under these LDO provisions, the county
cannot approve application of the DR overlay designation to
a site excluded by the adopted Resort Siting Mp, as
petitioners claim the county did in this case, wthout
adoption of a Goal 2 exception, which the county did not do.
Therefore, according to petitioners, the county's decision
is inconsistent with these LDO provisions.

The "refinenment cl ause, " LDO 246. 040(1) and
LDO 246.050(2) were all adopted at the sane tine, by
Ordi nance No. 86-29. LDO 246.050(2) is in the ordinance
section establishing criteria for approval of the DR plan
and zone designation. LDO 246.040(1) is in the ordinance
section establishing application and review procedures.
I nterpreting these three provisions together, we believe it
is clear that county approval of a DR designation for a site
shown as excluded on the large scale Resort Siting Mp
because of the presence of prine farm land (or cubic foot

site class 1 or 2 forest soils) would, nonetheless, be

"consistent” with that map, if it is denonstrated through
the "refinenment" process that the site satisfies the
rel evant siting criterion. This is what occurred in this

case and under such a circunmstance, we do not believe that
the LDO requires a goal exception to be adopted.

Thi s subassi gnnent of error is denied.

The Lord first assignnent of error and Foland second

assi gnnent of error are deni ed.
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SECOND ASSI GNMENT OF ERROR ( LORD)

"The county erred by determ ning that the propose
[sic] site for the Clear Springs Destination
Resort does not <contain 50 or nore contiguous
acres of unique or prime farm and identified and
mapped by the United States Soil Conservation
Service."

FI RST ASSI GNMENT OF ERROR ( FOLAND)

"The County erred in ordering a Destination Resort
designation for land containing nore than 50
contiguous acres of prime farmland."

In these assignments of error, petitioners challenge
the county's determnation that the proposed destination
resort conplies with the criterion of ORS 197.455(2) and
Goal 8(1)(b) that destination resorts not be approved "[o]n
a site with 50 or nore contiguous acres of * * * oprine
farm and identified and mapped by the United States Soil

Conservation Service * * * "28

A. | nt roducti on

The United States Soil Conservation Service (SCS) is
required by 16 USC 8§ 590 and 7 USC § 4242 (Farm and
Protection Policy Act) to carry out an "lInportant Farmnl ands
I nventory." As part of this inventory, the SCS is required
to define, identify and map unique and prinme farmn ands.

Rules for conducting this inventory are found in 7 CFR

28The county plan contains the virtually identical approval criterion
that the DR designation "shall not be applied [to] sites with 50 or nore
contiguous acres of prime farmand identified and mapped by the Soi
Conservation Service * * *." Record 883.
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8 657. 7 CFR 8 657.4(a) provides, in relevant part:
"Each SCS State Conservationist is to:

"(1) Provide | eader ship for i nvent ori es of
i nportant farm ands for the State, county, or
ot her subdivision of the State. * * *

"(2) ldentify the soil mapping units wthin the
State that qualify as prinme. * * *

"(3) Prepare a statewi de list of:

"(i) Soil mappi ng units t hat nmeet t he
criteria for prime farm and;

"k * * * %"

7 CFR 8657.5(a)(1l) sets out the following general

definition of "prinme farm ands":

"Prime farmand is land that has the best
conbi nati on of physi cal and chem cal
characteristics for producing food, feed, forage,
fiber and oil seed crops, and is also available for

t hese uses (t he | and could be cropl and,
pasturel and, rangel and, forestland, or other | and,
but not urban built-up |and or water). It has the

soil quality, growi ng season, and noisture supply
needed to economcally produce sustained high
yields of crops when treated and nmnaged,

i ncl udi ng wat er nmanagement , accordi ng to
acceptable farm ng nethods. ok oxn (Enmphasi s
added.)

In addition, 7 CFR 8 657.5(a)(2)(i) - (viii) set out

detailed technical criteria for determ ning whether soils
qualify as prinme farm ands.

The county determi nation challenged under t hese
assignnments of error does not rely on a published SCS Soi
Survey or Inportant Farm ands |Inventory for Jackson County.

Rather, it relies on two letters from individual SCS staff
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menbers addressing the subject property. The first, dated

Cct ober 26, 1987 and addr essed to intervenor's
representative, is from the district conservationist in
Medf or d. It enclosed "an updated soils map for the Provost

property and a sunmmary showi ng the approximte acreage in
each mappi ng unit." Record 731. The district
conservationist also "indicated on the sunmary whether or
not the mapping unit is considered "prime farm and' by SCS."
I d.

The map and summary indicate that the proposed
destination resort site contains 50.9 contiguous acres of
prime farmland in map unit 46A and 28.0 acres of prine
farmand in map unit 38A They also indicate that these
prime farm and areas are separated from one another by 79.7
contiguous acres in map unit 24A The summary identifies
map unit 24A as "Prinme Farmand If Drained." Record 732.
Wth regard to the status of the 24A map unit, the letter

st at es:

"* * * this soil is considered 'prime' only if it
has been drai ned. In the case of the [24A] soil
situated on the Provost property, it is presently
in an wundrained condition and wuld not be
considered "prime farmand.'"™ Record 731.

Wth regard to the 50.9 acre 46A map unit, the letter
st ates:

"[It] consi sts of t wo farm ng units of
approximately 16.3 acres and 33.3 acres separated
by Cl ayton Creek. The balance of this mapping
unit, 1.3 acres[,] 1is adjacent to and along
Clayton Creek, and is not considered a farmng
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unit within itself. I ncluded in the 33.3 acre
unit is a farnstead area of approximately 3.8

acres. This area is presently not available for
farm ng and woul d not be considered as farm and by
SCs."  1d.

On March 31, 1989, the county sent a letter to the SCS
state conservationist in Portland, calling his attention to
the statutory, goal and plan prime farmands siting
criterion for destination resorts and asked for  his
"assistance in interpreting whether or not [intervenor's]
application conplies with the [destination] resort siting
criteria regarding soils."” Record 188.

The second letter relied on by the county is the reply
of the state conservationist to the county's request, dated
April 10, 1989. This letter verifies that the soil map and
list of prime farm and soils in t he district
conservationist's letter are up to date and «correct.
Record 186. Wth regard to the status of the 24A soil type,
the letter states:

"I would assume M. Wber had previous know edge
of the property or did an on-site inspection to
determ ne the soil 24A * * * had not been drained
adequately enough to qualify for prinme farn and.

"The criteria [of 7 CFR 8 657.5(a)(2)(iv)] states
"The soils either have no water table or have a
water table that is maintained at sufficient depth
during the cropping season to allow cultivated

crops comon to the area to be grown.' Thi s
requi renment was apparently not net in M. Wber's
judgment."” Record 187.

The state conservationist's letter also coments on the

status of the farnmstead in the 46A map unit as foll ows:
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"The issue dealing with the homestead [sic] being
deducted from prine farmland is a decision for
your Planning Comm ssion. The definition of prinme
farm and was published in the Federal Register in
Vol ume 43, No. 21, January 31, 1978. The genera
criteria in the published definition states:

"*Prime farmand is land that has the
best conbi nati on of physi cal and
chem cal characteristics for producing
food, feed, forage, fiber and oilseed
crops, and is also available for these
uses (the land could be cropland,
pasturel and, rangeland, forestland, or
other land, but not wurban built-up |and
or water).'

"This statenment is what M. Weber probably used to
reconmend subtracting the acreage of the farnstead
fromthe prinme farm and unit.

"The intent of excluding urban built-up areas was
to avoid adding acreage of cities and urban areas
al ready dedicated and zoned to these urban uses.
The interpretation whether the farnstead 1is
considered urban build-up [sic] land is one the
County Pl anning Comm ssion should nmake. That
deci si on IS out si de t he Soi | Conservation
Service's expertise and know edge of the County
ordi nance and its intent." Record 186-187.

The state conservationist's letter is silent on the status
of the 1.3 acres of the 46A map unit along Cl ayton Creek.
The county nade independent conclusions that the
proposed destination resort site conplies wth the
statutory, goal and plan prinme farm ands criterion based on
(1) the SCS data and reasoning contained in the district
conservationist's letter (Record 25-26), and (2) its own
application of the 7 CFR 8 657.5(a)(1) general definition of

"prime farm ands" to the evidence in the record (Record

45



24- 25) .

In analyzing the argunents made by the parties under
t hese assignnents of error, it is helpful to clarify on
which specific points the parties disagree. The parties
agree that the identification of prime farnm ands on the
subject property nust be based on SCS soils mapping and
enploy SCS criteria for identifying prinme farm ands.
However, the parties disagree on whether the fina
identification of prime farm ands nmust be made by the SCS
based on preexisting, published SCS soils maps and lists
identifying prinme farm and soil types, or can be made by the
county, relying on SCS prine farmands criteria and SCS
soils maps pr epar ed specifically for t he pr oposed
destination resort site.

There is no disagreenent between the parties concerning
the soil unit map or the table of acreage in each map unit
found in the district conservationist's letter. There is no
di sagreenent concerning the classification of map units as
prime or nonprinme farm ands, except with regard to unit 24A.
However, there is disagreenent concerning the subtraction of
the area along Clayton Creek and the farnstead area fromthe

50.9 contiguous acres of prine farmand in map unit 46A.

B. |dentification of Prinme Farm and

Petitioners argue that t he pl ai n | anguage of
ORS 197.455(2) and Goal 8(1)(b), and the Ilegislative or

adm ni strative history behind each provision, indicate that
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the legislature and LCDC intended counties to rely on
"existing soil maps and standards devel oped by the SCS,
rather than making their own interpretations about what

constitutes 'prime farnl and. Lord Petition for Review 33.
Petitioners quote the following testinony by DLCD staff
concerning the proposed prine farmands criterion at the
April 26, 1984 LCDC neeting on the proposed Goal 8
amendnent s:

"* * * |t's clear that we want to exenpt fromthis
expedited process the nost valuable of the

agricultural lands in the state. What has been
difficult is trying to cone up with the definition
of what those npbst valuable |ands are. The Soi

Conservation Service has devel oped an inventory of
what are considered to be prine farm | ands which
they considered to be the best and it is, |

bel i eve, 2.3 mllion acres of Oregon's
agricul tural | and. " (Enphasi s added by
petitioners.) Lord Petition for Revi ew
App. E-2-3.

DLCD staff further discussed the problem of identifying
val uabl e farm | ands at an October 10-12, 1984 LCDC neeti ng:

"* * * The problem is we don't have a clear
absolute test that identifies what those farm
| ands are.

"The two that we have discussed are: prime and
unique lands, which are nmpped by the Soi

Conservation Service or can be readily mapped
using their data, and a new term which we have

invented for this test 'high value crop areas. *
ook (Enmphasis added by petitioners.) | d. at
App. 1-3.

In response to a LCDC commi ssioner's question of whether SCS

had actually done the mapping of prinme and unique soils
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DLCD staff testified:

"Well in a nunber of cases SCS has not conpleted
the mapping of prinme and unique soils, but what
they have on a statewide basis is a list of which
soils are prinme and unique. So a county planner,

by taking his soil survey and that list of soils,
can pretty readily identify where the prime and
uni que soils are.” 1d. at App. I|-5.

Petitioners argue that the statenents quoted above indicate
that LCDC intended for counties to rely on preexisting SCS
prime farm and maps for the county or preexisting SCS soi
survey maps for the county in conjunction with preexisting
SCS lists of prime farm and soil types.

Petitioners contend that a conparison of the Goal 8
prime farm and criterion with the goal's sensitive big gane
habi t at criterion | ends further support to this
i nterpretation. Goal 8(1)(f) provides that destination

resorts shall not be sited in

"[e]specially sensitive big ganme habitat as
generally mapped by the Oregon Departnment of Fish
and Wldlife in July 1984 and as further refined
t hr ough devel opnent of conpr ehensi ve pl ans
i mpl enenting this requirenent.”

According to petitioners, the inclusion of a county
refinement provision in this goal siting criterion, the
absence of such a criterion in the prime farn and standard,
suggests that the goal intends for counties to rely on the
maps and standards devel oped by SCS, rather than make their
own identifications of prine farm ands.

| nt ervenor ar gues t hat t he i ssue under this
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subassi gnnent is not whether Goal 8 requires the county to
rely on "preexisting" SCS maps, as petitioners argue, but
rat her whether the county conplied with its acknow edged
destination resort siting process. |If the county did conply
with its acknowl edged siting process, then its decision nust
conply with Goal 8. I ntervenor also argues that the
"refinenment clause" does not |limt the county to relying on
"preexisting" SCS prinme farm and or soil survey maps for the
county. | ntervenor contends that the "refinenent clause”
specifically authorizes county reliance on "nore precise"
SCS soils mapping for a particular site.

Qur determ nation of whether the county's decision to
amend its plan and zone map to apply the DR overlay
designation to the subject property conplies with the prine
farm and siting criteria of Goal 8(1)(b) and ORS 197.455(2)
is not controlled by LCDC s acknow edgnent of t he
destination resort siting process set out in the county plan
and LDO. The statute, goal and plan contain virtually the
sanme prime farmand siting criterion. The issue under this
subassi gnnent of error is the correct interpretation of that

criterion.?29

29The interpretation and application of the "refinement clause" is not
directly relevant to the issues raised by petitioners wunder this
subassignnent. The "refinenment clause" nmerely allows the county to rely on
"nore precise soils resource mapping by SCS issue," rather than the Resort
Siting Map, in determning conpliance with the prinme farm ands criterion.
The "refinement clause" does not require that the SCS "nobre precise soils
resource nmapping" be issued in any particular format, or authorize the
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The statute, goal and plan all say that prine farm |l and
must be "identified and mapped" by the SCS.30 W believe
this nmeans the SCS nust nmake the determ nation identifying
prime farm ands, a determ nation on which the county nust
rely in making its determnation of conpliance of a
particular site with the prime farm ands criterion. W,
therefore, conclude the county exceeded the authority
granted it under the statute, goal and plan when it made its
own determ nation identifying prime farm ands on the subject

property, even though it purported to apply SCS standards. 31

county to nmake its own identification of prine farnml ands on the subject
property.

30We note the requirement for identification by the SCS is different
fromthat in the Goal 3 definition of "agricultural |ands,"” which requires
soil classes to be identified in the SCS Soil Capability Classification
System  Thus, Goal 3 requires the SCS classification systemto be used in
identifying soil classes, but does not require that the identification be

made by the SCS.

3lHowever, this conclusion is not a sufficient basis for reversal or
remand in this case, as the county alternatively based its determ nation of
conpliance on the prime farm ands criterion on SCS identification of |ess
than 50 contiguous acres of prine farn ands on the subject property:

"* * * The evidence indicates that the SCS has provided a nore
preci se soils resource mappi ng for the subject property and has
concluded that there are |less than 50 contiguous acres of prine
farm and on the resort site. The Board [of Comn ssioners] also
acknowl edges the SCS's reasoning for excluding the water and
builtup areas from the 50.9 acre total and the undrained area
from Mapping Unit 24A * * *, Based on the above findings and
the Board's consideration of all the evidence in the record on
this siting criterion, the Board concludes it is reasonable to
rely upon the conclusion of M. Wber of SCS that there are not
50 or nore contiguous acres of prine farmand on the site."
Record 25-26.
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However, the statute, goal and plan prine farm and
criterion says nothing about the timng or format of the
identification and mapping of prine farnl ands by the SCS
The statenments by DLCD staff in the hearings on the 1984
Goal 8 anmendnents indicate they thought that the way the
prime farm ands criterion would generally be applied would
be that counties would rely on (1) published SCS county
prime farm ands maps, or (2) published SCS county soil
surveys plus a published state or countywide list of prine
farm ands soil types. However, nothing in the prine
farmand criterion or its legislative and admnistrative
hi story indicates that the required SCS identification and
mappi ng of prime farm ands nust take place in a particular
manner. |If the legislature or LCDC had i ntended that only a
particular form of SCS identification be relied upon, they
woul d have so provi ded.

Accordingly, we conclude the county did not err in
relying on site-specific SCS identification and mapping of
prime farm ands issued in letters by the district and state

conservationi sts. 32

Petitioners' challenges to this basis for the county's decision of
conpliance with the prinme farm ands criterion are addressed in sections C
and D, infra.

32However, 7 CFR § 657.4(a) gives the state conservationist the
responsibility for identifying the soil mapping units which qualify as
prime farm and and for devel opi ng and publishing an inventory of inportant
farm ands, including prime and unique farnm ands. Were, as here, the state
conservationist reviewed an identification of prinme farmands on the
subj ect property by a district conservationist and issued a subsequent
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Thi s subassi gnnent of error is sustained, in part.

C. Map Unit 24A

Petitioners point out the SCS identified this 79.7 acre
map unit as "prime farmand if drained.” Record 732.
Petitioners contend the district conservationist concluded

this portion of the subject property is not prinme farm and

because "it is presently in an wundrained condition."
Record 731. Petitioners argue this conclusion reflects
application of t he wr ong st andard, because 7 CFR

8 657.5(a)(1) defines prinme farm and as having the ability
"to econom cally produce sustained high yields of crops when

treated and managed, including water nanagenent, according

to acceptable farm ng nethods." (Enmphasi s added.) Under

this definition, according to petitioners, the present
condition of the soil wunit is inmterial, it can only be
determned to be nonprine farmand if drainage would be
beyond "acceptable farm ng nmet hods. "33

| ntervenor argues that the county is entitled to rely
on the conclusion of the SCS that map unit 24A is not prinme
farm and. I ntervenor also points out that this unit is not

identified as prinme farm and on the "preexisting" SCS maps

letter regarding that identification, we believe the opinion of the state
conservationi st must control if there is any conflict between the two. In
these circunstances, the opinion of the state conservationist becones the
"official" SCS identification of prinme farm ands.

33petitioners also cite evidence in the record indicating that this
portion of the property is flood irrigated. Record 201, 619. Petitioners
specul ate that the property might not be considered to be in an undrained
condition if another nmethod of irrigation were enployed.
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or the county's Resort Siting Map.

As we stated above, the statute, goal and plan require
the SCS to identify prime farm and. We agree wth
intervenor that the county is entitled, in fact required, to
rely on the SCS' s determ nation of whether a map unit is
prime farm and. Furthernore, we do not believe we have the

authority to review the SCS's identification of prinme farm

land for conpliance with applicable SCS standards. CQur
review is of the county's decision. In this instance, the

county's decision is |limted to determ ning whether the SCS
has identified the map unit as prinme farm and.

Thus, the only question to be resolved under this
subassi gnnent Is whether the county was correct in

concluding that the SCS identified map unit 24A as not being

prime farm and. The district conservationist so stated in
his letter. Record 731. His conclusion was endorsed by the
state conservationist. Record 187. The county correctly

determ ned that the SCS did not identify unit 24A as prine
farm and.

Thi s subassi gnnent of error is denied.

D. Map Unit 46A

The district conservationist mapped this 50.9 acre soil
unit and listed it as prime farnm and. Record 732. The
state conservationist states that the soil map used is the
nost current available for the subject property and that the

district conservationist's list of prine farm ands soil
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types is correct. Record 186. The only issue we need
address under this subassignnment is whether the county
correctly determned that the SCS identified the 1.3 acres
along Clayton Creek and the 3.8 acre farnstead as being
excluded fromits identification of this map unit as prine

farm and. 34

1. Land Al ong Cl ayton Creek

There is no nmention of the 1.3 acres along Clayton
Creek in the state conservationist's letter. The district

conservationist's |letter states:

"The mpping unit 46A * * * consists of two
farm ng units of approxinmately 16.3 acres and 33.3
acres separated by Cl ayton Creek. The bal ance of
this mapping unit, 1.3 acres is adjacent to and
along Clayton Creek, and is not considered a
farming unit within itself. ¥k ok (Enphasi s
added.) Record 731.

The district and state conservationists identify the

50.9 acre soil type 46A mapping unit as prinme farm and. The

1.3 acres along Clayton Creek is part of that 50.9 acres of
type 46A soil. Whether it can be considered part of, or in

itself, a farmng unit has no apparent bearing on its

classification as prinme farn and. We, therefore, conclude

that the SCS did not exclude the 1.3 acres along Clayton

34petitioners additionally argue that excluding the area along C ayton
Creek and the farmstead from the identified prinme farm and area does not
conmply with the provisions of 7 CFR 8 657.5(a)(1) and 658.2(a) which
exclude "urban built-up land or water" from the definition of prine
farm and. However, as we explained under the preceding subassi gnnent, our
review extends only to whether the county correctly determ ned what | and
the SCS identified as prinme farm and.
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Creek from its identification of map unit 46A as prine
farm and. The county erred by relying on SCS excl usion of
these 1.3 acres in its determ nation of conpliance with the
statute, goal and plan prine farm ands st andard.
2. Far nst ead

The district conservationist's letter states that "a
farnmstead area of approximately 3.8 acres * * * is presently
not available for farmng and would not be considered as
farm and by SCS." Record 731. This could be interpreted as
identifying the 3.8 acres to not be prinme farnl and.
However, the state conservationist does not endorse this

excl usi on. His letter states:

"The issue with the honestead being deducted from
prime farmand is a decision for [the county]
Pl anni ng Conmm ssion. * * *

"[Quotes 7 CFR 8657.5(a)(1) definition of prine
farm ands. ] This statenment is what M. Wber
probably used to recomrend subtracting the acreage
of the farnstead fromthe prine farm and unit.

"The intent of excluding urban built-up areas was
to avoid adding acreage of cities and urban areas
al ready dedicated and zoned to these urban uses.
The interpretation whether the farnstead 1is
considered urban build-up [sic] land is one the
County Pl anning Comm ssion should nmake. That
deci si on is out si de t he Soi | Conservation
Service's expertise and know edge of the County
ordi nance and its intent." Record 186-187.

The state conservationist's letter states that the SCS
does not determne that the farnstead is excluded from the

identified 46A prinme farm and mapping unit. It states that
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the SCS cannot nake such a determ nation. 35

We conclude that the net result of the district and
state conservationists' letters is that the SCS identifies
and maps the 50.9 acre 46A map unit as prinme farm and, and
does not identify any exclusions from that prinme farm and
map unit. Therefore, the county erred in concluding that
the SCS identified and mapped the subject property as
containing |less than 50 contiguous acres of prinme farmn and.
The county's determ nation of conpliance with the statute,
goal and plan prinme farm ands siting criterion is dependent
on this erroneous concl usion.

Thi s subassi gnnent of error is sustained.

The Lord second assignnent of error and Foland first
assignment of error are sustained, in part.

FOURTH ASSI GNVENT OF ERROR ( LORD)

"The county erred by concluding the applicant
denonstrated conpliance wth approval «criteria
requiring that adequate water and sewer services
be provided."

Under this assignment of error, petitioners argue the

county failed to conply with subsection (7) of LDO 246.050

35The state conservationist suggests that the county should make the
deternmination on whether the farnmstead is "urban built-up land." The
county did so. Record 24-25. However, as we explained previously, the
statute, goal and plan prine farml ands criterion require the county to rely
on the SCS identification of prinme farnl and. Al t hough the SCS certainly
could consult with the county, the SCS nust determnm ne whether the exclusion
for "urban built-up areas" applies in these circunstances. Unl ess the SCS
does so, the exclusion does not apply, and the area renmmins identified as
prime farm and.
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("Criteria for Approval of a Destination Resort Overlay
Desi gnation"). LDO 246. 050 provi des t hat "a mnor
Conpr ehensi ve Plan and Zoning Map anmendnent, to provide for
a Destination Resort Overlay District, shall be approved
upon findings the followng [listed] criteria are satisfied
*okok There is a basic disagreenent between the parties
with regard to the applicability of the standards of
LDO 246.050 to a county decision approving a resolution of
intent to rezone and conceptual site plan for a proposed
destination resort. We address this issue first, before
turning to petitioners' specific challenges under this

assi gnnent of error.

A. Applicability of LDO 246. 050

Petitioners argue that the standards of LDO 246.050 are
mandatory approval criteria for county approval of a
resolution of intent to rezone (resolution) and conceptual
site plan for a destination resort. Petitioners contend the
county  nmust find conpliance wth the standards of
LDO 246. 050 in approving a resolution/conceptual site plan.
According to petitioners, the county may not defer its
denonstration of conpliance with the criteria of LDO 246. 050
to the prelimnary or final devel opnment plan stages, through
t he adoption of conditions of approval which sinply restate
the resolution/conceptual site plan approval standards.

MACC/ ECOS  v. Cl ackamas  County, 8 O LUBA 78 (1983).

Petitioners argue that if the county w shes to make the
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standards of LDO 246. 050 approval criteria for prelimnary

or final devel opnent pl an approval , rat her t han
resol uti on/ conceptual site plan approval, it should anmend
its ordinance. See West Hills & Island Neighbors wv.

Mul t nomah County, 69 Or App 782, 683 P2d 1032, rev den 298

O 150 (1984).

| ntervenor argues that the standards of LDO 246.050 are
not mandat ory criteria for appr oval of a
resol uti on/ conceptual site plan for a destination resort.
According to intervenor, "LDO 246.050 clearly states this
requi renment nust be satisfied prior to the redesignation of
the property for a destination resort, not prior to the
conceptual site plan approval."” Intervenor's Brief 38,
n 10. We understand intervenor to argue that the standards
of LDO 246.050 are not required to be satisfied until the
county adopts an ordi nance anending its plan and zoni ng map
to apply the DR designation, which wll occur sone tinme
after approval of the destination resort final devel opnent

pl an.36 |Intervenor also argues that, even if the standards

36Conceptual site plan approval may only occur through approval of a
resolution of intent to rezone pursuant to LDO 277.040. LDO 246.040(5)(B).
Fulfillment by the applicant of the conditions contained in such a
resolution nmakes the resolution "a binding conmitnment on the Board of

Commi ssi oners. " LDO 277. 040. Upon the applicant's conpliance with the
conditions, the county nust adopt a plan and zoning nap amendment in
accordance with the resolution. Additionally, subsection (5 ((GQ of

LDO 246. 040 (Destination Resort "Application and Revi ew Procedures") all ows
the county board of conm ssioners to adopt an ordi nance anending the plan
and zoning map to apply the DR overlay designation only after final
devel opnent pl an approval has been granted.
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of LDO 246.050 were nmandatory resolution/conceptual site
plan approval criteria, the ~county could defer its
determ nation of conpliance with such mandatory approval
criteria to the prelimnary or final developnment plan
approval stage, so long as "its regulations or decision
require the full opportunity for public involvenment”
provided in the resolution/conceptual site plan proceeding.

Hol |l and v. Lane County, O LUBA _ (LUBA No. 87-106

April 13, 1988) (Holland), slip op 19.

The county's decision identifies LDO 246.050 and
277.080 as containing the standards applicable to its
approval of the resolution/conceptual site plan. The county
presents its view of the manner in which LDO 246. 050 applies
to its approval of the resolution/conceptual site plan as

foll ows:

"Because this is the first step in a nulti-step

process, t he Board [ of Conmm ssi oner s] has
acknow edged that with regard to sonme mandatory
approval <criteria and standards, it is neither

feasible or [sic] required that the applicant
establish full conpliance at this stage. For sone
criteria, wuntil the county has determ ned the
feasibility of the destination resort, it is not
appropriate to require the applicant to incur the
costs associated with denmonstrating the nmeans by
whi ch such approval criteria and standards can be
sati sfied. Sati sfaction of ot her approval
criteria and standards is nore appropriate at a
| ater stage of the approval process after nore
details of the resort developnent have been
est abl i shed.
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"Ther ef ore, t he Board finds t hat at this
concept ual site plan stage, there are sone
criteria and standards with which the applicant
need not establish full conpliance at this tinme.
Rather, so long as the applicant has net a
threshold determnation of the feasibility of
conpliance with applicable criteria and standards,
conditions of approval are an appropriate nmeans to
insure the criteria and standards will be fully
sati sfi ed. Additionally, in situations where
conpliance is nore appropriately determned at a
|ater stage in these proceedings, [LUBA] has

det er m ned t hat t he county may def er a
determ nation of conpliance to a later stage in
t he devel opnent review process, where it will be
subject to the sanme opportunity for review and
involvenent as in this initial stage. Ful

conpl i ance with al | appr oval criteria and
standards is established or made a condition of
approval of this order." (Citations ontted.)

Record 13-14.

LDO Chapter 246 establishes a three stage review
process for destination resort approval. First, the county
approves a conceptual site plan, through adoption of a
resolution of intent to rezone. LDO 246.040(5)(B). Second,
the county approves a prelimnary devel opnment pl an.
LDO 246.040(5) (O -(D). Third a final devel opnent plan is
approved. LDO 246. 040(5)(E)-(F). | f (1) the final
devel opnent plan is approved, and (2) the applicant conplies
with the conditions of resolution/conceptual site plan
approval, the county is obligated to adopt an ordinance
anmending the plan and zone map in accordance wth the
resolution. LDO 246.040(5)(G; 277.040.

The critical question IS whet her LDO 246. 050

est abl i shes criteria for approval of t he
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resol ution/conceptual site plan (the first stage of the
review process), or criteria which sinmply nust be satisfied
by the tinme the ordinance carrying out the final amendnent
of the plan and zoning map is adopted. LDO 246. 060
("Contents of Application for Approval of Destination Resort

(DR) Overlay") establishes only the information required to

be included in a conceptual site plan.3” LDO 246.040(5)(C)
states that approval of an intent to rezone "shall be based
on a concept ual site pl an for t he resort.”
LDO 246.040(5)(B) states that a conceptual site plan may be
approved "by a resolution of intent to rezone pursuant to
[LDO] 277.040," if the conceptual site plan neets criteria
set forth in the plan, LDO Chapter 246 and el sewhere in the

LDO.

The only provision in LDO Chapter 246 which conceivably
establishes criteria for resolution/conceptual site plan
approval is LDO 246.050 ("Criteria for Approval of a
Destination Resort Overlay Designation").38 One of these
criteria 1is t hat t he pr oposed devel opnent can be
acconplished "in accordance with the conceptual site plan."

LDO 246. 050(5). Ot her criteria reflect the information

37By contrast, LDO 246.070 ("Prelimnary Devel opment Plan Approval ") and
246.080 ("Final Developnent [Plan] Approval") each contain provisions
establishing information required to be in, and approval criteria for,
prelimnary and final devel opment plans, respectively.

38| f LDO 246.050 does not establish approval criteria for the first
stage of the destination resort review process, then there are no criteria
in LDO Chapter 246 for the first stage of the process.
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required to be in the conceptual site plan. Conpare
LDO 246.050(1), (4), (6), (7) with 246.060(2), (5)-(7).
Sone of the criteria set out in LDO 246.050 are paralleled
by nore detailed prelimnary developnent plan approval
criteria in LDO 246.070(4) concerning the sane subject.
Interpreting the relevant portions of LDO Chapters 246
and 277, as a whole, we agree with petitioners that the
standards  of LDO 246.050 are approval criteria for
resolution of I nt ent to rezone/conceptual site plan
approval . 39 W also agree with petitioners that the
requirenment to conply wth criteria applicable to the
resol uti on/ conceptual site plan stage of the process cannot
be avoided by deferring those determ nations to the
prelimnary devel opnent plan stage of the review process,

t hrough restatenment of the first stage approval criteria as

conditions of approval for the second stage.40 See
39W¢  note that interpretation of what these criteria for
resol uti on/ conceptual site plan approval actually require will be affected

by factors such as what information LDO 246.060 requires to be in the
conceptual site plan, and whether there are nore detailed approval criteria
on the sane subject which are applicable to prelimnary devel opnent plan
approval . However, we do not agree with the county that it can decide on
an ad hoc basis that satisfaction of particular resolution/conceptual site
pl an approval criteria is "nobre appropriate at a later stage of the

approval process.” Record 13. If the county w shes to make sone of the
standards in LDO 246.050 applicable only to prelinmnary or fina
devel opnent plan approval, it nust amend its ordinance. West Hills &

I sl and Nei ghbors v. Ml tnomah County, supra.

40This case is distinguishable from Holland, supra, which concerned
approval of a zone change. The county code provision at issue in Holland
provided that "prior to the * * * rezoning of land * * * all requirenents
to affirmatively denonstrate adequacy of |ong-term water supply nust be net
¥k ok Hol l and, slip op at 17. The chall enged ordinance did not find
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MACC/ ECOS v. Cl ackamas County, 8 Or LUBA at 86.

B. Sewer and Donestic Water

LDO 246.060(5) requires that a destination resort
conceptual site plan include:

"* * * prelimnary studies describing feasibility
of and method for providing a water supply system
[ and] sewage managenent system * * * "

LDO 246.050(7) requires that the following criterion for
approval of a destination resort resolution/conceptual site

pl an be satisfied:

"Adequate sewer, water and public safety services
will be provided on site to serve the proposed
devel opnent * * *"

that the requirenment to denonstrate adequacy of |ong-term water supply had

been satisfied. Rather, it adopted a condition requiring that such a
denonstration be made within 90 days of ordi nance adoption. However, the
ordi nance al so provided that the change of zone would not occur until the

condi ti on was sati sfi ed.

We concluded in Holland that the deferral of the denpbnstration of
conpliance allowed by the condition did not violate the code provision,
because the rezoning would not occur until the required denobnstration was
made. We also concluded the county could not defer, i.e. postpone, its
deternmination of conpliance with an applicable zone change criterion
"unless its regulations or decision require the full opportunity for public
i nvol venent provided in this initial [portion of the] zone change
proceedi ng. " Holl and, slip op at 19. Finally, we also noted that the
parties in Holland did not question whether a "final" rezoning decision had
in fact been nade in these circunstances.

In this case, the standards established by LDO 246.050 are criteria for

resol uti on/ conceptual site plan approval. Unli ke Holland, the challenged
order does not provide that approval of the resolution/conceptual site plan
will not t ake ef fect until al | st andar ds applicable to
resol ution/conceptual site plan approval are satisfied. Rat her, it
provi des that conpliance with some of the resolution/conceptual site plan
approval standards will be denonstrated through prelimnary devel opnment

pl an approval, a process which has its own distinct approval criteria,
i ncl udi ng consistency with the conceptual site plan approved at the earlier
stage. LDO 246.070(4)(A).
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Wth regard to sewer and donestic water services, the

county found:

"* * *  The applicant has proposed to install an
on-site sewage |agoon system The applicant has
the right to pursue other nmethods of sewer service
as aut horized by State statute and Goal 8.

"For whi chever system the applicant proposes to be

i mpl enrented, in accordance wth Condition 4(A),
the applicant is required to establish how
adequate sewer service will be provided prior to

approval of the prelimnary devel opnent plan, and
show conpliance with all state, local and federa
requirenments, including all DEQ requirenents for
site evaluation and water pol l ution control
facilities permts, prior to final devel opnment
approval. * * *

"x % *x * %

For provision of donestic water supply, the
applicant has proposed an on-site groundwater
wel | . As an alternative, as wth provision of
sewer services, the applicant has the right to
pur sue ot her met hods of wat er service as
authorized by the State statute and Goal 8. For
whi chever system the applicant proposes to
i npl ement in accordance wth Condition 3(C)
[sic 4(C)], the applicant is required to establish
how adequate water service wll be provided prior
to approval of the prelimnary devel opnment plan,
and show conpliance with all state and | ocal
requi renments prior to final devel opment approval.”
Record 57-58.

Conditions 4(A) and 4(C) referred to above basically require
the applicant to submt proposals for provision of sewage
treatment and donestic water supply as part of the
prelim nary devel opnment plan application. They also provide
that the applicant nust establish how sewage disposal and

donestic water service will be provided prior to approval of
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the prelimnary devel opnent plan. Record 72-74.

Petitioners argue the county's decision fails to
denonstrate conpliance with LDO 246.050(7), and inproperly
relies on the applicant's conpliance with condition 4(A) and
(C to resolve "the very basic issues of identifying the
met hod to be used for providing water and sewer services and
denonstrati ng whet her those nethods will be adequate to neet
t he applicant's needs. " Petition for Revi ew 47.
Petitioners contend the county has inperm ssibly deferred
until a later stage of the review process denonstration of
conpliance with criteria that the LDO requires to be net
bef ore approval of the resolution/conceptual site plan.

| ntervenor responds that the county properly determ ned
that at this stage of the nulti-step destination resort
review process, it was neither feasible nor required that
the applicant incur the costs associated with denonstrating
satisfaction of LDO 246.050(7). According to intervenor,
because conmpliance with this criterion is "nore appropriate
after the initial feasibility of +the resort has been
established,” the county properly deferred conpliance unti
prelimnary devel opnment plan review.

As we explained in section A of this assignnent, the
county nust denonstrate conpliance with LDO 246. 050(7) when
it approves a resolution/conceptual site plan. We agree
with petitioners that this requires identification of an

avail abl e nethod for providing adequate sewage disposal and
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donestic water service to the proposed devel opnent which is
reasonably certain to conply with applicable standards and
produce the desired result.4l The county failed to do this.

Thi s subassi gnnent of error is sustained.

C. Irrigation Water

The county's decision concludes that "the proposed
resort has adequate irrigation capacity.” Record 58.

Petitioners argue this determnation is not supported
by substantial evidence. Petitioners argue that the
conceptual site plan states only that the property has water
rights with an 1856 priority date. Petitioners contend
there is not substantial evidence in the record to establish
the needs of the proposed devel opnent for irrigation water
or whether the existing rights can neet those needs.
According to petitioners, the only evidence in the record
denmonstrates that the existing water rights wll not be
adequate to serve the proposed devel opnent.

Wth regard to irrigation water for the proposed
devel opnent, the conceptual site plan states:

"* * * the property has priority water rights on
Neil Creek and Dunn Ditch (1856) for irrigation
pur poses, so irrigation of the golf course and the

411 n determning the detail which LDO 246.050(5) requires in identifying
such a nethod for providing sewage di sposal and donestic water services, it
is appropriate to recognize that a much greater | evel of detail with regard
to these services is required at the next stage of review, as the
prelim nary devel opnent plan nust identify "[l]ocation, size and design of
all sewer [and] water ** * wutility facilities ** * at an appropriate
scale." LDO 246.070(3)(C).
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bal ance of the property requiring irrigation is
not viewed as a serious problem™ Record 802.

The additional evidence cited by petitioners is detailed
testinmony by petitioner Skrepetos regarding the nature and
anount of water avail able through the existing water right,
the probable irrigation water needs of the proposed
devel opnent and possible nmeans of storing the available
water to neet the needs. Record 116-118. The Skrepetos
testimony concludes that the existing water rights would be
able to provide less than half of the irrigation water
needed by the proposed devel opnent.

The evidence in the record to which we are cited does
not allow a reasonable person to conclude there is adequate
irrigation wat er avail abl e to serve t he pr oposed
devel opnment .

Thi s subassignment of error is sustained.

The Lord fourth assignnment of error is sustained.

THI RD ASSI GNVENT OF ERROR ( LORD)

"The county erred by concluding the applicant
denonstrated conpliance wth approval «criteria
requiring a cl ear denonstration of t he
availability of financial resources to neet the
m ni num standards and requiring an appropriate
assurance t hat t he appl i cant has adequat e
financial support for the project.”

THI RD ASSI GNMENT OF ERROR ( FOLAND)

"The county erred in finding that the applicant
had satisfied Land Devel opnment Or di nance
requirenents regarding the ability to provide
adequate financing for the destination resort
project."
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These assignnents of error <challenge the county's
conpliance with two provisions of LDO 246.050(3) concerning

econom c feasibility of the proposed destination resort.

A. Denonstrati on of Avail ability of Fi nanci a
Resour ces

LDO 246.050(3) requires that the followi ng standard be
satisfied when the county approves a resolution/conceptual
site plan:

"The economc inpact and feasibility of the
proposed resort, as denonstrated in a plan by a
qualified professional econom st(s) and financia

anal yst(s), shall be provided by the applicant and
i ncl ude:

" * * * %

"(C) Clear denonstration of the availability of
financial resources for the applicant to
undertake the devel opnent consistent with the
m ni mum investnent requirenents established
by Statewi de Planning Goal 8 and ORS [ch]
197;* * ok

Hk ok ok K km

Petitioners are not certain how the county's decision
should be characterized with regard to conpliance wth
LDO 246.050(3)(C). If it is characterized as a deferral of
the determnation of conpliance to a later stage in the
review process, petitioners again argue that such deferra
is inproper. |If it is characterized as a determ nation that
the proposed developnment can conply with the criterion,
relying on the inposition of conditions to ensure such

conpl i ance, petitioners argue that the record |acks
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substantial evidence to support (1) a determnation that it
is feasible for the applicant to satisfy the criterion, and
(2) a determnation that conpliance with the conditions
i nposed i s feasible.

| ntervenor argues, as it did wunder the preceding
assignnent of error, that the provisions of LDO 246.050 are
not approval standards for the resolution/conceptual site
plan stage of review. | ntervenor also argues that the
county properly determ ned "the applicant has sufficiently
denmonstrated the initial feasibility of the |ikelihood of
conpliance with these criteria to conditionally proceed to
the prelimnary plan stage." | ntervenor's Brief 35.
According to intervenor, the county required "a show ng of
initial feasibility of conpliance with [LDO 246.050(3),]
followed by conplete conpliance at the time of the
prelimnary plan review" Id. at 36. I ntervenor also
argues that the evidence submtted by the applicant is
subst anti al evi dence in support of t he county's
determ nation of feasibility of conpliance wth the
criterion.

The county's findings on LDO 246.050(3)(C) state:

"k X * * *

"The Board [of Comm ssi oner s] accepts these
letters [from individuals interested in investing
in the project] and the verification by the First
Interstate Bank in finding that such evidence
shows t he appl i cant can provi de a cl ear
denonstration of the availability of financial
resources to undertake the devel opnent consi stent
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with the requirement of Goal 8 and ORS Ch. 197.
Condition 13 w | ensure that this approval
criterion is further satisfied prior to the
approval of the prelimnary developnment plan.
Condition 13 requires that, within twelve nonths
of the adoption of this order, the applicant nust
furnish to the county a legally binding docunent
that sufficient funds are available to conplete
t he proj ect, i ncl udi ng t he m ni rum  noney
requirenments for phase 1 of the devel opnent. The
Board, therefore, finds that the applicant has
established the feasibility of conpliance wth
this requirenent and that this requirement wll be
fully satisfied t hr ough conpl i ance with
Condition 13." (Enphasis added.) Record 49-50.

Condition 13 requires the applicant to submt to the county

"* * * |egally binding docunentation of sufficient
funds being available to conplete the project],]
consisting of commtnents for |oans, bonds or
commtnment letters in a form acceptable to the
county and in an amount sufficient to pay for the
cost of the project together with docunentation
show ng what the cost will be. * * *" Record 82.

We hel d under the previous assignnment of error that the
county cannot defer determ nations of conpliance with the
standards of LDO 246.050 to the prelimnary devel opment plan
approval stage. On the other hand, we have frequently
recogni zed that a |local gover nnent does denonstrate
conpliance with an approval criterion by (1) determ ning
that the proposal can conply with the criterion, if certain
conditions are inposed; and (2) relying on the inposition of

those conditions to ensure conpliance. Kent on Nei ghbor hood

Assoc. V. City of Portland, O LUBA __ (LUBA

No. 88-119, June 7, 1989), slip op 24; MCoy v. Linn County,

16 O LUBA 295, 301 (1987); aff'd 90 O App 271 (1988);

70



Sigurdson v. Marion County, 9 O LUBA 163, 176 (1983).

However, we do not think this is what the county has done
with regard to conpliance with LDO 246.050(3)(C). Rat her

the county has sinply (1) found that it is feasible for the
proposal to conply with the criterion; and (2) restated the
criterion as a condition of approval. A | ocal governnment
may not defer a determ nation of conpliance with a mandatory
approval criterion based on the expectation that nore
detailed information may be developed in the future to
denonstrate conpliance with the standard. This is not

sufficient to denonstrate conpliance with the criterion. 42

42\\¢ recognize that the distinction between findings that properly find
conpliance with criteria based on the inposition of <conditions, and
findings that inproperly defer a deternm nation of conpliance to a later
date when nore detailed information will be available, can be a fine one.
However, the distinction nmust be drawn.

Pl anni ng standards frequently nust be applied early in the devel opnent
process when the detail and amount of information nay be sonewhat |inited.
In view of this practical reality, as long as a decision maker finds, based
on the information provided, that the services, financial resources, etc.
required by an approval criterion will be provided if certain fairly
objective conditions are net, this Board and the appellate courts have
concluded that conpliance with the approval criteria is denonstrated.
Meyer v. City of Portland, 67 O App 274, 280, n 5, 678 P2d 741 (1984);
Kent on Nei ghborhood Assoc. v. City of Portland, supra; MCoy v. Linn
County, supra.

However, participants (both proponents and opponents) in the | and use
pl anni ng process are entitled to know whet her approval standards really are
approval standards and, if so, when in the approval process determ nations
concerning satisfaction of those standards are to be nade. Particularly in
mul ti-stage |land use approval processes such as this one, the process
becomes unnmanageabl e where standards that appear to be nmandatory approval
standards, applicable to a particular |and use decision, are deferred on an
ad hoc basis to a subsequent stage in the devel opnent approval process. |f
a local government finds that the approval standards it has adopted for
early stages of nulti-stage approval processes cannot reasonably be applied
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Thi s subassi gnnent of error is sustained.

B. Assurance of Adequate Financial Support

LDO 246. 050( 3) also requires that the follow ng
standard be satisfied when the county approves a

resol uti on/ conceptual site plan

"The economc inpact and feasibility of the
proposed resort, as denonstrated in a plan by a
qualified professional econom st(s) and financia

anal yst(s), shall be provided by the applicant and
i ncl ude:

"x % *x * %

"(D) Appropriate assurance from | endi ng
institutions or bonding interests that the
devel opment has, or <can reasonably obtain,
adequate financial support for the proposal
once approved.”

Once again there is disagreenent concerning how the
county's decision should be characterized with regard to
conpliance with LDO 246.050(3)(D). Petitioners argue that
t he county's deci si on does find compl i ance W th
LDO 246.050(3) (D), and contend this aspect of the decision
is not supported by substantial evidence in the record.
Petitioners argue that both the county, and the banker whose
testinony the county relies on, unreasonably depend on
letters which do no nore than indicate initial interest in

t he proposed devel opnment. Petitioners argue there is no way

because it is inpossible or inpractical at that stage to provide the
i nformati on necessary to do so, the solution is for the |ocal government to
amend its approval standards to apply at a later stage, when it is possible
and practical to provide the needed i nfornmation.
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of knowi ng whether the authors of the letters will still be
interested in investing in the proposed project when the
terns of such i nvest nents are finally established.
Petitioners contend the banker testified that "a commrerci al

| ender would be enticed 'to proceed with a financial

package' if the local funds represented in the eleven
letters were in fact invested. Record at 353." Lord
Petition for Review 43. Petitioners also point out that
when asked to define "reasonable assurance,” the banker
stated that "for the bank to issue a commtnent letter, it

would require investors to be legally obligated to the
devel opnent." Record 356.

As under t he previ ous subassi gnnent of error,
i ntervenor argues that the county did not find conpliance
with LDO 246.050(3)(D), but rather found that conpliance
with this criterion is feasible, and that Condition 13 wll
ensure conplete conpliance at the tinme of prelimnary
devel opnent pl an approval. I ntervenor also argues that the
banker's testinony that the investnent |etters are adequate
to entice a comercial l|lender to proceed with a financial
package to carry the proposed devel opnent through phase 111
and that his bank could provide assurance that the proposed
devel opnent could obtain adequate financi al support,
constitutes substantial evidence in support of the county's
deci sion. Record 353, 355.

The county's findings on LDO 246.050(3) (D) state:
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"At this conceptual plan stage, this criterion
requires reasonable and adequate assurance of
financial support rather than a commtnment of
funds. * * * [An assistant vice president of the
Medf ord Branch of First Interstate Bank testified
that the eleven investnment letters submtted by
the applicant] would constitute adequate equity to

entice a comercial lender to proceed with a
financial package which would carry the project
through to phase II1; and that the First

Interstate Bank could provide assurance that the
devel opnent could reasonably obtain adequate
financial support for the proposal once approved.
* * * This expert testinony provides sufficient
and appropriate assurance that the devel opnent has
and can obtain adequate support for the proposal
once approved.

"The Board [of Conmm ssioners] therefore finds that
the applicant satisfies the requirenent that the
appl i cant provide appropriate financial assurances
and that there 1is financial support for the

proj ect. Addi tionally, Condition 13 requires
that, prior to submssion of the prelimnary
devel opnent plan and within 12 nonths of this
order, the assurance of adequate funding be
certified by a lending institution or bonding
i nterest. This condition will further confirm
conpliance with this criterion.” (Enmphasi s

added.) Record 50-51.

We believe the above-quoted findings do find conpliance
W th LDO 246.050(3) (D). W, t herefore, consi der
petitioners' substantial evidence chall enge. The county's
deci sion relies primarily on t he banker's expert
testi nony. 43 The banker testified that a site inspection

was perfornmed and reviews were conducted of plans and ot her

43petitioners do not challenge the qualifications or expertise of the
banker to offer expert testinony in this matter.

74



evidence regarding the nature of the proposed devel opnent
and of the letters of investnment. Record 353. Based on the
i nspection and reviews, the banker stated that "substanti al
fundi ng of phase one exists; and, based on those funds there
woul d be adequate equity to entice a comercial |ender to
proceed with a financial package which would carry the
proposed devel opment through Phase 3." 1d.

The banker also testified that he "was giving an expert
opinion that the initial funds were available by 1|ocal
investors to encourage a financial institution to lend the
needed funds or by wusing the commtnents of the |[ocal
investors and through a stand-by letter of credit provide
adequate bonding for the devel opnent.” Record 355. He
further stated he was "confident that the financial
resources would be available for the devel opnent; and, that
there were various ways of funding the devel opnent." I d.
Finally, when asked by a planning comm ssioner whether the
bank could give the county reasonabl e assurance that funds
could be obtained for the proposal, once approved, the
banker replied that "First Interstate Bank could provide
appropriate assurance that the project had adequate support
for approval." Record 356.

We agree with petitioners the banker testified that the
bank could not issue a "commtnent letter" wunless the
authors of the investnment l|letters or other investors were

legally obligated to invest in the proposed devel opnent.
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However, LDO 246.050(3)(D) does not expressly require that a
lending institution provide a "commtnent letter." On the

ot her hand, the banker also testified that the bank could

provide the county with "appropriate assurance” that, in its
opi nion, the proposed developnment will be able to obtain
adequate financial support once approved. We Dbelieve,

considering all of the banker's testinobny, a reasonable m nd
could conclude that the First |Interstate Bank provided
"appropriate assurance" that adequate financial support can
be obtained for the proposed devel opnent.

Thi s subassi gnnent of error is denied.

The Lord and Foland third assignnments of error are
sustained, in part.

FOURTH ASSI GNVENT OF ERROR ( FOLAND)

"The County erred by failing to provide that its
order would be void if its conditions are not
conplied with."

Petitioners point out that LDO 246.040(5)(B) requires
conceptual plan approval to be by resolution of intent to
rezone pursuant to LDO 277.040. Petitioners also point out
that LDO 277.040 states that "[f]ailure of the applicant to
meet any or all of +the stipulations contained in the
resolution shall render the resolution void." Petitioners
argue the county erred by failing to include a simlar
statement in its order. Petitioners contend the county's
order takes a different approach by stating in its order

that the order is a binding contract between the applicant
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and the county. Petitioners argue the order should
expressly state that it is void if the applicant fails to
satisfy the conditions it inposes.

LDO 277.040 provides, in relevant part:

"* * *x Fulfillment by the applicant of the
stipulations <contained in the resolution [of
intent to rezone] shall nake such resolution a
bi nding comm tnent on the Board of Conm ssioners.
Upon conpliance by the applicant, the Board of
Conmmi ssioners shal | effect the map anmendnent
change in accordance wth this resol ution.
Failure of the applicant to neet any or all of the
stipulations contained in the resolution shall
render the resolution void."

The county's order states:

"Approval of this Resolution of Intent to Rezone
by the Board [of Comm ssioners] is in effect a
bi nding contract between the applicant and the

county. The applicant, for its part, agrees to
perform according to the conditions and ternms of
this order. The county, upon receipt of

sati sfactory evidence of conpliance with the terns
of this order, agrees to redesignate the property
for Destination Resort wuses as authorized by
Chapter 246." Record 68-69.

The county's order is not inconsistent wth the
provisions of LDO 277.040, it sinply fails to include a
provision stating what will occur if the applicant fails to
conply with the conditions inposed by the resolution. W do
not think this omssion is basis for reversal or remand of
the county's decision. LDO 277.040 itself prevents county
adoption of an ordinance changing the plan and zoning map
designation to apply the DR overlay to the subject property,

unless the conditions inposed by the resolution are
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satisfied. 44
The Fol and fourth assignnment of error is denied.

FI FTH ASSI GNMENT OF ERROR ( FOLAND)

"The County erred in finding that a 'public need
exists for the proposed rezoning of the subject

property."

A. Al ternative Sites

LDO 246. 040(5) (B), 246.050, 277.040 and 277.080 require
that a resolution of intent to adopt a m nor plan and zoni ng
map anmendnent to apply the DR overlay designation conply

with the following criterion:

"A public need exists for the proposed rezoning.

"Public need" shall mean that a wvalid public
pur pose, for which the Conprehensive Plan and this
ordi nance have been adopted, 1is served by a
proposed map anmendnent. Fi ndi ngs that address
public need shall, at a m ninum docunent:

"(A) Whet her or not addi ti onal land for a

particular use is required in consideration
of that anount already provided by the
current zoning district within the area to be
served.

tkok ok ok kn | DO 277.080(2).
Petitioners argue that the above-quoted criterion

requires the county to denonstrate that the subject property

441n addition, there are other LDO provisions which have the sane net
ef fect. For instance, LDO 246.040(5)(G and 246.080(4) provide that the
county may adopt an ordi nance redesignating the subject property only after
approval of the final devel opnent plan. The final devel opnent plan cannot
be approved unless a prelinnary developnment plan has been approved.
LDO 246. 040(5) (E) and 246.080(1). The prelininary devel opnment plan cannot
be approved unless the conditions of approval set out in the resolution of
intent to rezone are satisfied. LDO 246.040(5)(D) and 246.070(5) (A).
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is required to fill any need for a destination resort which
may exi st. Petitioners argue the county incorrectly found
that its adopted Resort Siting Map denpbnstrates a scarcity
of potential destination resort sites. Petitioners contend
the map shows there are substantial areas of land in the
county which qualify for destination resort siting.

I ntervenor replies that petitioners msinterpret the
"public need" criterion. According to intervenor,
LDO 277.080(2) requires the county to consider whether there
is a need for additional DR designated land in light of the
amount already designated DR It does not require an
alternative sites analysis of all land in the county which
could satisfy the destination resort siting criteria to
determ ne which should be used to neet an identified public
need.

LDO 277.080(2) explains that there is a "public need"
for a proposed plan and zoning map anendnent when "a valid
public purpose, for which the Conprehensive Plan and this
ordi nance have been adopted is served by a proposed map
amendnent.” We agree with intervenor that paragraph (A) of
this subsection only requires the county to consider, in
determ ni ng whether there is "public need" for the proposed
map anendnent, other |and already designated DR It does
not require consideration of other areas of the county which
are eligible for destination resort siting. Therefore, even

if the county's finding that the Resort Siting Map shows
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"l'imted potential”™ for destination resort siting were
incorrect, that would not provide a basis for reversing or
remandi ng the county's deci sion.

Thi s subassi gnnent of error is denied.

B. Evi denti ary Support

Petitioners contend the county findings addressing
LDO 277.080(2)(A) are not supported by substantial evidence.
Petitioners argue that besides the existence of state and
county policies encouraging the tourist industry, the only
evidence in the record arguably addressing public need is a
1971 report and a study by consultants "submtted by [the]
applicant with the argunment that [they] denonstrated that a
mar ket demand exists for this sort of facility." Fol and
Petition for Review 35. Petitioners argue the existence of
a market demand does not establish "public need" for

pl anni ng pur poses. Leonard v. Union County, 5 Or LUBA 135,

146 (1986).

| ntervenor argues that the county's determ nation of
public need is based on policies to provide for destination
resorts expressed in state statute, the recreational elenent
of the county's plan and the LDO. According to intervenor
the latter docunents "recognize tourism as a principal
econom ¢ mainstay of the County's econony and acknow edge
the desirability of destination resorts to provide for the
County's econom c health." | ntervenor's Brief 47.

I ntervenor also argues that the studies on which the county
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relied denonstrate t he desirability of | ocati ng a
destination resort in the region to diversify the region's
econom ¢ base and expand tourist-oriented attractions.
Record 425-571; 814-865.

We nust decide whether, in light of all the evidence in
the record to which we are cited by the parties, the
county's decision that the standard of LDO 277.080(2)(A) is

satisfied is reasonable. Younger v. City of Portland, 305

Or 346, 360, 752 P2d 262 (1988); Kenton Nei ghborhood Assoc.

v. City of Portland, supra, slip op at 24-25. Based on the

statutory, plan and LDO provisions concerning destination
resorts, and the two studies cited in the record, we find a
reasonabl e person could conclude that the proposed plan and
zoni ng map anendnment i s needed to provide additional land to
serve a valid public pur pose, as required by
LDO 277.080(2) (A).

Thi s subassi gnnent of error is denied.

The Foland fifth assignnment of error is denied.

The county's decision is remanded.
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