BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LEO J. GARRE,

Petitioner,
LUBA No. 89-131
VS.
FI NAL OPI NI ON

CLACKAMAS COUNTY, AND ORDER

N N N N N N N N N

Respondent .
Appeal from Cl ackanmas County.

Donald M Kelley, Silverton, filed a petition for
review and argued on behalf of petitioner. Wth himon the
brief was Kelley and Kell ey.

M chael E. Judd, Oregon City, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RVED 02/ 27/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeal s a Cl ackamas County Heari ngs
O ficer's order denying petitioner's application for a
conditional use permt for a private thenme park, in the
county's Exclusive Farm Use, 20 Acre District (EFU- 20).
FACTS

The subject property is zoned EFU-20, and consists of
fifteen level acres, with soils suitable for agricultural
producti on. Petitioner grows several flower and vegetable
crops on the property. The property is | ocat ed
approximately 640 feet fromthe City of Canby urban growth
boundary. It is surrounded on three sides by other property
al so zoned for exclusive farmuse, and on its fourth side by
property zoned Rural Residential Farm Forest 5 Acres (RRFF-
5).

Sonetinme in 1984 or 1985, petitioner constructed a
scale nodel railway around the perinmeter of an eleven acre

portion of his property. The railway is used as follows:

"* * * The railway was constructed and used for
farm purposes, including * * * hauling of
fertilizer, haul ing  of irrigation pipe and
equi pnent and the hauling of farm produce

Petitioner has continued to use [the] railway for
t hose farm purposes. In addition, petitioner has
used [the] train as a marketing tool for his farm
busi ness allow ng custonmers to ride the train to
his fields for u-picks and attracting custonmers to
his produce stand. * * *" Petition for Review 3.

In response to these activities, the Clackams County



Pl anni ng Departnment requested petitioner to apply for a
conditional use permt.1

Petitioner uses only a portion of the subject property
as a thene park. However, the exact amount of property
devoted to the "theme park"” wuse is unclear. Petitioner
sells crafts and railway nenorabilia, as well as produce, at
his produce stand. Additionally, there is a portable snack
wagon and several picnic tables available for t he
conveni ence of petitioner's custoners. While petitioner
does not charge a fee for use of his facilities, he does
solicit donations.

The hearings officer denied petitioner's application,
and this appeal followed.

THI RD ASSI GNMENT OF ERROR

"The hearings officer erred in interpreting the
Cl ackamas County Zoning Ordinance so as to
prohi bit petitioner's conditional use in the EFU-
20 zone because workers on a certain parcel of
| and adjacent to the subject property mght be
di stracted.”

FOURTH ASSI GNVENT OF ERROR

"The hearings officer erred in that there is not
substantial evidence in the record to support the
hearings officer's finding that granting the
applicant's request would create conflicts wth
agricultural |ands."

The hearings officer denied petitioner's application

1There is no issue in this appeal regarding whether it is necessary that
a conditional use pernit be obtained for the activities occurring on
petitioner's property.
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for failure to conply with certain agricultural goals of the
Cl ackamas County Conprehensive Plan (plan), as required by
Cl ackamas County Zoning and Developnent Ordinance (ZDO
1203.01.E.2 The plan goal at issue in these assignnments of

error requires the foll ow ng:

"[p]rotect agricultural lands from conflicting
uses, high taxation and the <cost of public
facilities unnecessary for agriculture.” Plan 82.

The hearings officer found that the proposed use
vi ol ates the above quoted plan policy. The hearings officer
determned that the proposed wuse would conflict wth
agricultural activities on adjacent |ands because it would
(1) distract agricultural workers on surroundi ng property,
and (2) increase traffic in the area, creating conflicts
bet ween agricultural vehicles and traffic generated by the
proposed use.

Petitioner argues that distraction of agricultural
workers is an inadequate justification for denial of the
proposed use. Petitioner also contends the findings
regardi ng distraction of farm workers are not supported by
subst anti al evi dence. Petitioner nmaintains the only

evidence regarding the potential for such farm worker

2Conditional uses in the EFU-20 zone nust satisfy the conditional use
criteria of ZDO 1203. ZDO 401.06.A.2. ZDO 1203.01.E requires conditiona
uses to nmeet the following criterion

"[t]he proposal satisfies the goals and policies of the
Conpr ehensive Plan which apply to the proposed use."



distraction is that farm workers, on a neighboring parcel
zoned RRFF-5, sonetines | ook up fromtheir work.

Additionally, petitioner contends that the adjoining
RRFF-5 | and, regardl ess of whether it is in farmuse, is not
protected by the above quoted plan goal. Petitioner reasons
that distraction of farm workers on |and zoned RRFF-5 is an
irrel evant consideration under the above quoted agricultural
goal . Petitioner argues in the alternative that if |and
zoned RRFF-5 is protected by this plan goal, the proposed
use could be screened from the neighboring parcel to
all eviate any conflicts.

The county argues the findings and evidence in the
record regarding distraction of nearby farm workers are
adequate to support denial of the proposed use. The county

states that under ZDO 309.03.B one of the primary purposes

of the RRFF-5 zone is "general farm use.” Respondent's
Brief 7. The county argues that in determ ning conpliance
with the above quoted agricultural goal, the relevant
question is not whether the neighboring parcel is zoned

RRFF-5, but rather whether there are farm uses occurring on
that parcel. The county points out it is not disputed that
t he nei ghboring parcel is used for agricultural purposes.
The county also <contends the findings regarding
di straction of farm workers are not the only bases for the
hearings officer's determnation that the proposed use

vi ol ates the above quoted plan policy. The county points to



ot her findi ngs whi ch articul ate addi ti onal reasons
supporting denial of the proposed use, including traffic
conflicts between |arge produce trucks, farm equipnent and
the traffic generated by the proposed use. The county
contends these additional findings, not chall enged by
petitioner, provide adequate justification to support the
county's denial for failure to conply with the above quoted
agricultural goal. Finally, the <county contends this
addi ti onal justification for deni al is supported by
substanti al evidence in the whole record.

At the outset, it 1is inportant to recognize the
hearings officer's decision is one to deny the proposed use.
In denying a |l and use approval, the county need only adopt
findings denonstrating that one or nore standards are not

met. Douglas v. Miltnomah County, O LUBA _ (LUBA No.

89-086, January 12, 1990), slip op 16. Furthernmore, in
challenging the evidentiary support for the hearings
officer's determnation that the applicable approval
standard is not net, petitioner nust denonstrate that the
applicant net his burden to denonstrate conpliance with that

standard as a matter of |aw Id.; see Jurgeson v. Union

County, 42 Or App 505, 510, 600 P2d 1241 (1979).

Petitioner does not challenge the adequacy of the
findings regarding traffic conflicts between farm vehicles,
farm equi pment and the traffic generated by the proposed

use.



The hearings officer found the proposed use violated
t he above quoted agricultural goal on two different bases,
(1) it would distract farm workers, and (2) it would create
conflicts between farm vehicles and equipnent and the
traffic generated by the proposed use. The findings
regarding distraction of farm workers on surrounding
property are not essential to the hearings officer's
determ nation that the proposed use does not conply with the
above quoted agricultural goal . Petitioner does not
challenge the findings regarding traffic conflicts, and
t hose findings serve as an adequate basis for denial of the
proposed use. Petitioner does not articulate a basis upon

which we nmay grant relief. Deschutes Devel opment Co. .

Deschutes County, 5 Or LUBA 218, 220 (1982).3

Wth regard to petitioner's chal | enge to t he
evidentiary support for the county's decision, petitioner
does not specifically challenge the evidentiary support for
the findings regarding traffic conflicts. The county cites
evidence in the record which supports those findings.
Record 206 and 208. We believe that different reasonable

conclusions could be drawn from the evidence in the record

3We do not decide, in this opinion, whether the findings concerning
possible distraction of farm workers are adequate to serve as an
i ndependent basis for denial of the application. Furt hernore, because

these findings are not essential to the decision, it is unnecessary to
deternmine whether there is evidentiary support in the record for the
findings that farm workers on surrounding properties will be distracted by
the proposed use.
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regardi ng conflicts between farm vehicles and equi pnment and
the traffic generated by the proposed use. The choice
between different reasonable conclusions to draw from the

evidence belongs to the county. See Stefan v. Yanhill

County, O LUBA _ (LUBA No. 89-118, February 16,

1990), slip op 24. There is substantial evidence to support
the hearings officer's findings that the proposed use
creates traffic conflicts with farm equi pnment and vehicl es.

We conclude the findings that the above quoted plan
agricultural goal is violated by the proposed use are
adequate and supported by substantial evidence in the
record.

The third and fourth assignnents of error are denied.*

The county's decision is affirnmed.

4Because we sustain one of the county's bases for denial under these
assignnments of error, we need not address petitioner's argunents in the
first and second assignnments of error challenging an alternative basis for
the county's denial. Douglas v. Miltnonmah County, slip op at 24.
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