BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
RALPH ECKI S, KAREN ECKI S,
FRANK McCOY, ANNI E McCOY, and
THE RI DGE DRI VE OPPONENTS,

Petitioners,

)
)
)
)
)
)
VS. )
) LUBA No. 89-005
LI NN COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
G & G ROCK QUARRY, INC., and )
MERLYN E. BENTLEY, )
)
| nt ervenor s- Respondent. )

Appeal from Linn County.

Charles H Conbs, Oregon City, filed the petition for
review and argued on behal f of petitioners.

John T. G bbon, Albany, filed a response brief and
argued on behal f of respondent.

Steven Schw ndt, Canby, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Reif and Reif.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 03/ 14/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal Linn County Ordinance and Order
#88- 712, which (1) adopts an anmendnent to the Linn County
Conprehensive Plan (plan) adding a 25 acre site to the
pl an's i nvent ory of aggregate resource sites; and
(2) approves a conditional use permt for aggregate
extraction and processing for that site.

MOTI ON TO | NTERVENE

G & G Rock Quarry, Inc., and Merlyn E. Bentley nopve to
intervene on the side of respondent in this proceeding.
There is no opposition to the notion, and it is all owed.

FACTS

A Linn County (county) decision to add the subject 25
acre site to the plan's aggregate resource site inventory
and to approve a conditional wuse permt for aggregate
extraction and processing on a ten acre portion of the 25

acre site was appealed to this Board in MCoy v. Linn

County, 16 Or LUBA 295 (1987), aff'd 90 Or App 271 (1988)
(McCoy).1 In McCoy, we stated:

"In the summer of 1986, [intervenor]-respondent
Merlyn E. Bentley [intervenor] began an aggregate
extraction and processing operation on a portion
of a 70.77 acre parcel in rural Linn County. The

1The county record in the McCoy appeal was incorporated into the record
in this appeal. W cite the MCoy record docunent as "Record M and the
additional record docunment filed by the county in this appeal as
"Record E."
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parcel is designated Farm Forest by the [plan] and
is zoned Farnm Forest (F/F).

"The land wuses surrounding the parcel include
grazing, wood lots and residences. There are
ei ght dwel | i ngs Wi t hin 2,400 f eet of
[intervenor's] aggregate resource site. The

properties surrounding the subject parcel are
designated and zoned F/F or Exclusive Farm Use

( EFU) .

" Aggr egat e extraction and processi ng S a
conditional use in the F/F zone. On Septenber 24,
1986, the Linn County Planning and Building

Depart ment (Pl anni ng Depart nment) notified
[intervenor] that his aggregate mning activities
required a county condi ti onal use permt.

[ ntervenor] subsequently filed an application for
a conditional use permt for aggregate extraction
and processing on an unspecified portion of the
70.77 acre parcel. Sonmetime thereafter, the
Pl anni ng Departnment informed [intervenor] that his
proposed mning activities also required a plan
text anmendnment to add the proposed extraction site
to the plan's inventory of aggregate resource
sites.”" MCoy, 16 Or LUBA at 298.

In McCoy, we remanded the county's decision for three
reasons. The findings did not denobnstrate conpliance wth
the conditional use approval standard of Linn County Zoning
Ordi nance (LCZO 21.435.5.a.2 Id. at 299-302. We al so

concluded the plan anmendnent did not conply with Statew de

2|.CZ0 21.660.1 requires conditional use permits for aggregate extraction
and processing to conmply with the criteria of LCZO 21.480, and it is
LCZO 21.480 to which we refer in MCoy. However, we explain in MCoy, 16
O LUBA at 315, n 1, that the parties agree (1) we my treat Ordinance
#87-096, which deleted LCZO 21.480 from the county code prior to the
decision appealed in MCoy, as having recodified LCZO 21.480 as the
identically worded LCZO 21.435.5; and (2) the standards of LCZO 21.435.5
apply to a conditional use permt for aggregate extraction and processing
in the F/F zone. In this opinion, we refer to LCZO 21.435. 5.
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Pl anni ng Goal /5 (Open Spaces, Scenic and Historic Areas, and
Nat ural Resources) because the findings on the quality of
the aggregate resource at the site were inadequate, and
because the findings on the quantity of the resource were
not supported by substantial evidence. Id. at 310-313.
Finally, we found the findings in support of the plan
amendnent i nadequate to conmply with Goal 6 (Air, Water and
Land Resources Quality). |1d. at 313-314.

On August 3, 1988, after the decision challenged in
McCoy had been remanded to the county, the county adopted
Ordi nance #88-446, which anmends LCZO 21.435.5.a and includes
provisions regarding the application of the anended
standard. 3 On October 6, 1988, intervenors submtted an
application for a plan anendnent to add the subject 25 acres
to the plan aggregate resource site inventory and for a
conditional use permt to conduct an aggregate extraction
and processing operation on a portion of the site. Record E
538- 545. On Novenber 7, 1988, the planning departnment
accepted i ntervenors' application as conpl et e.
Record E 511.

On Novenber 29 and Decenber 1, 1988, the county board
of comm ssioners conducted a public hearing on intervenors'

application. The hearing was a de novo evidentiary hearing

3The nature and effect of the amendnents adopted by Ordinance #88-446
are discussed in detail wunder the fourth through sixth assignnments of
error, infra.
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with regard to all approval criteria, including the anended
LCZO 21.435.5. a. Partici pants were given until Decenber 8,
1988 to submt addi ti onal witten testinony. On
Decenber 28, 1988, the county adopted Ordinance #88-712
approving the plan anmendnent and conditional use permt.
Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The Board's decision to grant the Conprehensive
Plan amendnent did not conmply wth Statew de
Pl anni ng Goal 5. ORS 197.835(4)."

A. Quantity of Resource

Goal 5 states "the location, quality and quantity of
[mMmneral and aggregate] resources shall be inventoried."
(Enphasi s added.) OAR 660-15-000(5). Sections (2) and (3)
of OAR 660-16-000 provide in relevant part:

"(2) A 'valid" inventory of a Goal 5 resource
under subsection (5)(c) of this rule nust
include a determi nation of the * * * quantity
of each of the resource sites. * * *

"(3) * * * A determnation of quantity requires
consideration of the relative abundance of
the resource (of any given quality). The
| evel of detail that is provided wll depend
on what is available or 'obtainable.'"

The county adopted the follow ng findings concerning

the quantity of aggregate resource at the site:?

4The appealed ordinance sinply states that the plan "inventory of
aggregate resources is anmended to include the 25 acre land area" shown on
certain nmaps. Record E 15. The parties assune the county findings
addressing Goal 5 requirenents (Record E 18-24), adopted by the county in
support of the plan anendnent, constitute the required plan inventory
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"9. The quantity of rock at this site 1is
determned by multiplying the length tinmes
the width times the depth. Evi dence shows
that there [were] five separate test holes
drilled at the site to determ ne the quantity
of aggregate in the 25 acres to be m ned.
Al | test holes showed that the topsoil
extended to 12 inches below the surface,
followed by a 21 foot |ayer of Colunbia River
Basalt, followed by a substantial clay |ayer.

"10. The existing quarry on the site shows that
the Colunmbia River Basalt is 21 feet deep and
that the bottom of the quarry is 22 feet from
t he surroundi ng surface.

"11. The quantity is determined by wusing the
foll owing equation: 43,560 sq. ft./acre
times 25 acres = 1,089,000 sg. ft. tines 21
ft. depth divided by 27 [cubic ft./cubic
yard] = 847,000 cubic yards." Record E 19.

Petitioners argue the county's findings are inadequate
because the second and third sentences of finding 9 are
merely recitations of evidence, not findings of fact.

Her shberger v. Clackamas County, 15 Or LUBA 401, 403 (1987).

Petitioners also argue that the county's determ nation
of quantity is not supported by substantial evidence in the
record. Petitioners contend there is no evidence in the
record docunmenting that the test holes were actually
drilled, where they were |ocated or what they contained
Petitioners assert the only nention of the test holes in the
record is in unsupported assertions by intervenors'

attorney.

i nformati on, and we proceed on that assunption for the purposes of this
opi ni on.

6



Petitioners argue the record contains two |ogs for
wells within 500 feet of the existing quarry which show
basalt |ayers only from6 to 18 ft. and 10 to 18 ft., and
another for a well wthin 1000 feet of the quarry which
shows clay down to 47 ft. Record E 333, 334, 340.
Petitioners also point out the dinmensions of the 25 acre
area to be added to the plan inventory are 632 ft. by 1750
ft. Petitioners argue that given (1) the large size of the
site, and (2) the well logs in the record showing there is a
great deal of variation in subsurface strata within a short
di stance of the existing quarry site; evidence which nerely
establishes the nature of the strata at the existing quarry,
and at three corners of the site, is not substantial
evi dence of the quantity of resource in the entire site.

According to the county, petitioners erroneously
contend that w thout proof of exactly what rock underlies
the subject site, the county cannot nmake a finding on
resource quantity which satisfies Goal 5. The county argues
that the nature of mneral resources nmakes it inpossible to
inventory their exact quantity wuntil they are excavated.
The county, therefore, maintains that the evidence necessary
to support its decision to place the subject site on its
plan inventory should be "tests for rock upon which a
reasonably prudent person would make a decision to devel op
the resourcel,] as was done in this case * * *_*"

Respondent's Brief 10.



| ntervenors argue that the purpose of determning
quantity of the resource under Goal 5 is to decide whether
t he anount of resource present warrants adding the site to
the plan inventory of protected resource sites. Intervenors
argue there is substantial evidence in the record that there
is a sufficient quantity of rock material at the subject
site to warrant protection as a Goal 5 resource.
I ntervenors claimthere is testinony in the record by their
attorney concerning quantity (Record E 65), and testinony by
a Departnent of Geology and Mneral Industries (DOGAM )
geol ogi st concerning the presence of Colunbia River basalt,
and sites for extracting Colunbia River basalt, in this
section of the county.>

Al t hough no particular form is required, findings of
fact nmust state what the decision nmakers believe to be true.

Sunnysi de Nei ghborhood v. Clackamas Co. Comm , 280 Or 3, 21,

569 P2d 1063 (1977). As we pointed out in Hershberger v.

Cl ackamas County, supra, a statenment that a particular

wi tness testified X, or a particular docunent states Y, is a
description of the evidence, not a statement of what the
deci sion nmakers Dbelieve. The portions of finding 9
chal l enged by petitioners state that "[e]vidence shows" five

test holes were drilled, and "all test holes showed" basalt

from one foot to 22 feet in depth at the site. These

SHowever, intervenors do not cite the location of the geologist's
testinmony in the record.

8



portions of finding 9 do not nerely describe the evidence in
the record, they state what the county believes that
evidence shows; and, therefore, are findings of fact.
Accordi ngly, we reject petitioners' challenge to the
county's findings on resource quantity.

Substantial evidence is evidence a reasonable person

would rely on to reach a concl usion. Morse Bros., Inc. .
Cl ackamas County, O LUBA _ (LUBA Nos. 89-069 and
89-090, October 20, 1989), slip op 19. In determ ning

whet her there is substantial evidence in the record to
support the county's decision, we consider all relevant
evidence in the record cited by the parties, including both
t hat which supports the county's decision and that which
detracts fromit. Younger v. City of Portland, 305 Or 346,

360, 752 P2d 262 (1988).

In this case, the <county's determnation of the
quantity of the aggregate resource is derived from a
cal cul ati on which depends on a conclusion that the 25 acre
site contains a |layer of Colunbia River basalt from1 ft. to
22 ft. below the surface. The only evidence cited in the
record which supports this conclusion is the follow ng

portion of an attachnment to intervenors' application:

"* * * Test drilling at five different |ocations
on the site show that there is approxinmtely
twel ve inches of topsoil, followed by twenty-one
f eet of the Colunmbia River | basalt, then a
substantial clay |ayer. The pit is currently

twenty-two feet deep from the ground |evel
surrounding the site, and the depth of the



aggregate is then twenty-one feet.

"Five test holes have been drilled on the site
one at the site of the current extraction
operation, one in the mddle of the thirty [sic]
acres, and then one at the southwest, northwest,
and northeast corners. All show the twelve inches
of topsoil below which is the twenty-one feet of
t he Col unmbia River basalt." Record E 406.

In McCoy, 16 Or LUBA at 312-313, one of the bases for
remand of the previous county decision to add the subject
site to the plan aggregate resource site inventory was the
| ack of substantial evidence in the record to support a
county finding that "drilling tests" showed there was a
| ayer of basalt extending from one ft. to 27 ft. below the
surface of the subject site. Furthernmore, in the county
proceeding leading to the decision challenged here,

petitioners argued there is "insufficient proof of the * * *

gquantity of the resource.” Record E 102.
W are cited to no testinony, drill logs or other
docunments in the record substantiating how the test drilling

cited above was performed or what the results were.
Additionally, the drill logs in the record, cited by
petitioners, denobnstrate that there is great variability in
the presence and thickness of a subsurface Colunbia River
basalt layer at sites within 1000 ft. of the existing
quarry. Under these circunstances, we do not believe it is
reasonable to conclude that the entire 25 acre site is
underlain by a 21-foot |ayer of the Colunbia River basalt at

a depth of 12 inches, based on the depth of the strata at
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the existing quarry, and the above quoted unsubstanti ated

st at ement

hol es.

aggregate resource sites be inventoried.

regarding the drilling of five additional

Thi s subassi gnnent of error is sustained, in part.

B.
Goal

Quality of Resource

5 also requires that the quality of mneral

t est

and

The county adopt ed

the follow ng findings concerning the quality of the subject

aggregate resource site:

11

" 3.

The resource is described as Columbia River
Basalt, a hard aggregate rock * * *,

* * %

VWhen m ned, Colunbia River Basalt has proven
as a good quality rock for many uses, such as
jetty rock, base rock, riprap for water
control, shoul der rock, concrete rock,
asphalt m x and sewer drain rock

The Los Angeles Abrasion Test shows quality
of the rock is within the specifications for
Base Aggregate and Concrete Aggregate for the

State of Oregon. Ot her test results, also
found to be credible, include the Unit Weight
and Absorption Test, Abr asi on  Test and
Expansi ve Breakdown Test. All of these tests

were performed on January 31, 1988, by an
i ndependent | aboratory * * *_ "

There are currently only three sites in Linn
County presently mned for Colunbia River
Basalt: the Brock quarry, the Silbernagel
quarry and this site. A geologic map of the
Lebanon Quadrangle shows the Colunbia River
Basalt in a pink color. This site is marked
on the map. Other sites are not available to
be mned because they are wunder or near
exi sting subdivisions or prime farm and or of



such a small size as not to be identified by
Linn County as an aggregate resource.

"8. The Brock quarry is a privately owned rock
quarry | eased exclusively to Linn County for
its own use and is not open [to] the public.
The Silbernagel quarry is an area of |ess
than one acre in size and a quarry that
extracts less [than] 5,000 cubic yards in any
12 nonth period. Al | ot her aggregate
extraction sites near this particular site
are river rock sites, not the hard rock of
Colunmbia River Basalt found at applicant's
Site. There are no other conmer ci al
operations mning Colunbia River Basal t
available to the general public in [the
county] except for the small anmount that can
be sold from the Silbernagel quarry and the
amount that applicant will be able to sell in
the event the Conditional Use Application is
approved."” Record E 18-109.

Petitioners <challenge the adequacy of the above
findings, and the evidentiary support for the county's
determnation of the quality of the subject aggregate
resource site, wth regard to (1) the quality of the
resource at the subject site, and (2) the value of the
subject resource site as conpared to other aggregate

resource sites within the county.

1. Quality of On-site Resource

Petitioners argue the above quoted finding that the
resource at the subject site "is described as Col unbia River
Basalt" is a recitation of evidence rather than a finding of
fact. Petitioners further <contend the findings are
defective because they refer to the qualities of Colunbia

River Basalt in general, rather than specifically to the
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qualities of the rock at the subject site.

Petitioners also argue that, even if the findings are
sufficient to determne that the subject site contains
Col unbia River Basal t, the record does not contain
substantial evidence to establish the quality of rock

t hroughout the 25 acre site, particularly in view of the

variability in rock strata shown by the well logs in the
record. Petitioners maintain the record does not
denonstrate that all Colunbia River Basalt 1is of high
quality. Petitioners contend the two sets of test results

in the record, referred to in the findings, do not establish
the quality of the resource on the subject site. According
to petitioners, there is no evidence in the record that the
two rock sanples producing the test results at Record E 417
cane from the subject site, and there is no evidence that
the results of the tests on a sanple from the existing
quarry at Record E 418 denonstrate that the rock is of high
quality, or that the sanple tested is representative of rock
t hroughout the 25 acre site.

| ntervenors argue the results of test drilling on the
subject site denonstrate that the entire 25 acre site
contains Colunbia River Basalt. I ntervenors assert this is
consistent with the geologic history of the area, as shown
on maps in the record. I ntervenors also argue that a
representative of the Departnment of Geology and M neral

| ndustries (DOGAM) testified that the rock on the subject
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site is Colunbia River Basalt, the hardest basalt in the
state. Intervenors contend that the test results and DOGAM
testinmony show that the rock on the subject site is of
sufficient quality to be placed on a Goal 5 inventory of
m neral resources. The county adds there is testinony in
the record from users of rock from the existing quarry
regarding the high quality of the rock. Record E 10, 12.
OAR 660-16-000 ("Inventory Goal 5 Resources") provides

in relevant part:

"k X * * *

"(2) A ‘'valid" inventory of a Goal 5 resource
under subsection (5)(c) of this rule nust
include a determnation of the * * * quality
* * * of each of the resource sites. * * *

"(3) The level of detail that is provided [wth
regard to quality] wll depend on how much
information is avail able or 'obtainable.

"(4) The inventory conpleted at the |ocal |evel
* * * wll be adequate for Goal conpliance
unless it can be shown to be based on
i naccurate data, or does not adequatel y
address * * * quality * * *,

ot

Fairly read, the county's findings state (1) the
subj ect 25 acres contain Colunbia River Basalt; (2) Colunbia
River Basalt is a good quality rock for many uses; and (3)
Los Angeles abrasion test results show the rock on the

subject site nmeets the state's specifications for base

14



aggregate and concrete aggregate.® The findings adequately
address the quality of the rock resource found on the
25 acre site. W, therefore, turn to petitioners' challenge
that these findings are not supported by substantia
evidence in the record.

The only evidence cited in the record that the entire
25 acre site contains Colunbia River Basalt are the two
geol ogi ¢ quadrangl e maps at Record E 369 and 487.7 However,
as petitioners point out, the well logs in the record show
that sites within the area designated as Colunmbia River
Basalt on the geologic maps contain varied rock strata,
i ncludi ng one where "rock"” is not found above a depth of 53
feet. Record E 331-334. As far as we can determne from
the transcript in the record, the DOGAM representative did

not specifically testify that the subject 25 acre site

6The findings also state that the results of the "Unit Weight and
Absorption Test, Abrasion Test and Expansive Breakdown Test" are also
"found to be credible.” Record E 19. However, the findings do not state
what those results are or what significance the results have in ternms of
quality of the resource. We note the only evidence in the record we are
cited concerning these tests consists of results for one sanple of rock
from the existing quarry. Record E 418. The test results are given as
numerical values, with no evaluation or explanation as to what significance
the nunerical values have with regard to rock quality.

Al though the 25 acre site is not outlined on these geologic maps, a
conparison of the geologic maps wth other site mps in the record
indicates that the entire 25 acre site is within the area marked Tcr
(Col unbi a River Basalt) on the geol ogi c naps.
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contains Columbia River Basalt.$8 Furt hernore, the record
indicates that the Los Angeles abrasion test results are

from two rock sanples taken from "Headache Acres Pit."

Record E 417. W are cited no evidence establishing the
| ocation of Headache Acres Pit. Finally, there is a
statenment in the record by an aggregate user that he "likes
the quality of rock fromG & GPit * * * " Record E 10.

W t hout testimony from the DOGAM representative
specifically addressing rock quality at the subject site, or
test results from rock sanples from the subject site, the
only relevant evidence in the record is that the site is
shown as Colunbia River Basalt on the geol ogic quadrangle
maps (al though there are disparate well logs in the record
for sites within the area designated as Colunbia River
Basalt on the geologic quadrangle maps), and one user's
testimony that he likes the quality of rock from the

exi sting quarry. We do not believe it is reasonable to

8The DOGAM representative testified that he was asked to tal k about the
rock quality "out there." Record E 76. The transcript of his testinony
provi des as foll ows:

"A now (russel [sic] of paper drowned out words) ... is located
approximately right in here. And that's the Colunbia River
basalt which is the pinkish. Frankly Butte, Hungry Hill and
Rodgers Mountain are river basalt and the hardest basalt you
can find in the state and it's not that commn to find it.
Most of the core is in Linn County with the exception of the
brought core pit is in a different kind of basalt." Record E
76-77.

The npst we can deternmined from the above testinobny is that there is
Col umbia River Basalt in Linn County.
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conclude that the subject 25 acre site contains a mneral
resource of a quality warranting placenment of the site on
the plan Goal 5 aggregate resource site inventory on the
basis of this evidence.

Thi s subassi gnnent of error is sustained.

2. Rel ati ve Val ue of Resource Site

Petitioners argue the above quoted findings are
i nadequate because they consider only sites where the
resource is Columbia River Basal t . According to
petitioners, the findings inproperly fail to address the
quality of the resource at the subject site relative to
other high quality mneral sites in the county which
petitioners identified during the county proceedings.
Petitioners point to additional sites for which the plan
aggregate resource inventory states there is a |large reserve
of "basalt" (JB Rock Products), "good quality * * * gravel"
(North Santiam Sand & Gravel; Mirse Bros., Inc.), or "high
quality rock material" (Mdrse Bros., Inc. & Paetsch).?

Petitioners also argue that to the extent the findings
imply that all non-Colunbia River Basalt sites in the county
contain | ower quality, softer "river rock,” that inplication

is not supported by substantial evidence in the record.

9As requested by petitioners, we take official notice of Linn County
Ordi nance #80-335, adopted August 27, 1980, which adopted the "Open Spaces,
Scenic and Historic Areas, and Natural Resources Background Report for the
1980 Linn County Conprehensive Plan" (Background Report) as part of the
plan. See McCoy, 16 Or LUBA at 317, n 10.
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Petitioners point to evidence in the record that the North
Santiam Sand & Gravel and JB Rock Products sites produce
hi gher quality rock, as nmeasured by the Los Angel es abrasion
test, than that clained to be found at the subject site
Conpare Record M 247, 264-265 with Record E 417.

The county argues that it properly conpared the subject
site to the only two other sites in the county able to
produce rock of equal quality, i.e., Colunbia River Basalt.
I ntervenors contend that the county is not required to
conpare the resource at the subject site with that at the
additional aggregate sites raised by petitioners because
petitioners did not establish that these additional sites
are in operation and produce Colunbia River Basalt.
| ntervenors also argue the testinony of t he DOGAM
representative establishes that Colunbia River Basalt is the
hi ghest quality rock. Record E 78.

OAR 660-16-000(3) provides in relevant part:

"The determ nation of quality requires sone
consideration of the resource site's relative
val ue, as conpared to other exanples of the sane
resource in at least the jurisdiction itself.
* * *  The level of detail that is provided wll
depend on what 1is available or 'obtainable. '™
(Enphasis in original.)

This rule provision requires the county to conpare the val ue
of the resource at the subject site with that of the "sane
resource" at other sites within the county.

The county's findings |imt the resource sites

considered to those containing Colunbia River Basalt,
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excluding other types of rock and aggregate resources. 10
The only justification given for this limtation is the
inplication in the findings that Colunbia River Basalt is
"good quality" and "hard" rock. However, in the proceedings
bel ow, petitioners identified other aggregate resource sites
in the county which the plan inventory recognizes as having
reserves of "basalt," "good quality gravel” or "high quality
rock."11 Petition for Review App. 3. Petitioners also
submtted evidence that at |east two of these sites produce
rock which is "harder," as neasured by the Los Angeles
abrasion test, than rock allegedly produced fromthe subject
site. Record M 247, 264-265; Record E 417.

VWhere a relevant issue is raised in the |ocal
proceeding, the county nust address the 1issue in its

findings. City of Whod Village v. Portland Metro Area LGBC,

48 Or App 79, 97, 616 P2d 528 (1980); Norvell v. Portland

Metro Area LGBC, 43 Or App 849, 853, 604 P2d 896 (1979);

Hi ghway 213 Coalition v. Clackamas County, O LUBA __

(LUBA No. 88-060, Decenber 15, 1988), slip op 5; Gover's
Beaver Electric Plunbing v. Klamath Falls, 12 Or LUBA 61, 66

10However, we note that the two sites identified in the findings as
being mned for Colunmbia River Basalt (Brock/Haugerud and Sil bernagel) are
described in the plan inventory as having Yaki ma basalt.

11we disagree with intervenors' contention that whether extraction of
the resource is currently occurring at these sites is relevant to
determining whether the quality of the resource at the subject site
warrants including the site on the plan aggregate resource site inventory.
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(1984). In this case, the county findings provide no
expl anation of why the rock resource at the sites identified
by petitioners is not conparable to that at the subject
site, and do not <conpare the relative value of these
resource sites to that of the subject site.12 The fi ndings,
therefore, do not conply with OAR 660-16-000(3) and are
i nadequate to justify inclusion of the subject site on the
pl an i nventory.

Thi s subassi gnnent of error is sustained.

C. Econom ¢, Social, Environnmental and Energy (ESEE)
Consequences

Petitioners argue that Goal 5 and OAR 660-16-005
require the county to analyze the ESEE consequences of the
proposed aggregate use on conflicting wuses in the
surroundi ng area. Petitioners argue the county erred in
concl uding the proposed use would cause no adverse econonic
or soci al consequences to conflicting wuses in the
surrounding area and in failing to address relevant issues
rai sed by petitioners. Petitioners contend they presented
consi derabl e evidence that the proposed aggregate use woul d

cause adverse econom c I npact s such as danmage to

12pyrsuant to ORS 197.835(9)(b) (under which LUBA may affirm a decision
even though the findings are inadequate if the parties identify evidence in
the record which clearly supports the challenged decision), we note that
the DOGAM testinmony at Record E 78, cited by intervenors, indicates only
that Colunbia River Basalt is a high quality rock, and |ess expensive to
use for some purposes, but does not clearly support a determnation that
the rock resource at the sites identified by petitioners is not conparable
to that at the subject site.
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agriculture, reduction in property values and damge to
wells, and adverse social inpacts such as reduction in
livability and | oss of aesthetics. Petitioners also contend
the county erred by failing to address the environnmental
consequence issue of water quality inpacts on fish and
wi |l dlife habitat downstream from the proposed use raised by
the Oregon Departnment of Fish and WIldlife (ODFW.
Record M 178.

| ntervenors argue that the ESEE consequences which
Goal 5 requires the county to consider are the inpacts of
surroundi ng uses on the proposed aggregate use, not inpacts
of the proposed aggregate use on surroundi ng uses. I n any
event, according to intervenors, inmpacts on surroundi ng uses
are adequately addressed by findings of conpliance wth
ot her Statew de Planning Goal s.

Wth regard to the issue of inpacts on fish and
wldlife habitat, the county argues that this Board
determned in MCoy that the county's "approach analyzing

the project's inpact on identified sensitive fish and

wldlife habitat was the correct approach to handling this

part of t he anal ysis." (Enphasi s in original.)
Respondent's Brief 11-12. The county also argues the "law
of the case" doctrine precludes the Board's consideration of

this issue in this appeal. Hearne v. Baker County, 16

Or LUBA 193, 195 (1987); MIIl Creek den Protection Assoc.

v. Umatilla County, 15 O LUBA 563, aff'd 88 O App 522
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(1987); Portland Audubon v. Clackamas County, 14 O LUBA

433, aff'd 80 Or App 593 (1986). Finally, the county argues
that in any case there is evidence in the record that the
ODFW concerns can be resolved by inplenentation of basic
wat er managenent processes at the quarry site. Record E 45.

OAR 660-16-005 ("ldentify Conflicting Uses") provides
in relevant part:

"It is the responsibility of |ocal governnent to

identify conflicts with i nventoried Goal 5
resource sites. * * * A conflicting use is one
which, if allowed, <could negatively inpact a

Goal 5 resource site. \ere conflicting uses have
been identified, Goal 5 resource sites nmay i npact
t hose uses. These inpacts nust be considered in
anal yzing the econom c, social, environnental and
energy (ESEE) consequences.

Under OAR 660- 16- 005, the county is required to address the
i npacts of the proposed Goal 5 resource site use on the

identified conflicting uses, as well as the inpacts of the

conflicting uses on the resource site use. Panner v.

Deschutes County, 14 O LUBA 1, 11, aff'd 76 O App 59

(1985).

In this case, the county identified agriculture and
residential uses as conflicting with the proposed aggregate
extraction use. Record E 22. However, the county
concl uded, w thout explanation, that the proposed aggregate
use woul d have no econom c, social or energy consequences on
the identified conflicting uses. I d. We agree wth

petitioners the issues of danmage to wells, reduction in
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property values, reduction in Jlivability and harm to
aesthetics are relevant econom c and social inpacts of the
proposed use on surrounding agricultural and residential
uses, and were raised in the proceedi ngs before the county.
The county erred in failing to address these issues as part
of its ESEE consequence anal ysis. 13

The county's decision does not identify fish and
wildlife habitat as a conflicting use of surrounding
property, and petitioners do not assign as error the failure
to identify fish and wildlife habitat as a conflicting use.
Accordingly, OAR 660-16-005 does not require the county to
address water quality inpacts of +the proposed use on
downstream fish and wildlife habitat. 14

Thi s subassi gnnent of error is sustained in part.

D. | denti fication of |Inpact Area

Petitioners argue the county failed to conmply wth
OAR 660-16-000(2) because it failed to determ ne the inpact

area which will be affected by the proposed aggregate use

13AIthough intervenors assert these issues are adequately addressed
el sewhere in the county's findings, intervenors do not indicate where in
the county's findings these issues are addressed or provide argument in
support of their assertion.

14 n McCoy, we determined that an LCZO conditional use approval standard

concerning inpacts on "identified sensitive fish or wldlife habitat"
applies only to areas identified on nmaps in the Background Report as
"Sensitive Fish Habitat" or "Sensitive WIldlife Habitat." McCoy, 16

O LUBA at 304. W note that this determination has nothing to do with
whet her OAR 660-16-005 requires the county to address inpacts of the
proposed aggregate resource site on downstream fish and wildlife habitat as
part of a Goal 5 ESEE consequence anal ysis.
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Portl and Audubon v. Clackanas County, 14 Or LUBA at 441.

OAR 660-16-000(2) provides in relevant part:

"A 'valid inventory of a Goal 5 resource under
subsection (5)(c) of this rule nust include a
determ nation of the location * * * of each of the

resource sites. Some Goal 5 resources (e.g.,
* * * mneral and aggregate sites * * *) are nore
Site-specific t han ot hers ok ox For
site-specific resources, det erm nati ons of

| ocati on nmust include a description or map of the
boundaries of the resource site and of the inpact
area to be affected, if different. *okoxn
(Enphasis in original.)

In Portland Audubon v. Clackamas County, 14 Or LUBA at 442,

we st ated:
""Inmpact area' is not defined in either the
statewide goals or LCDC s interpretive rules.
However, [from other rule provisions] it is

apparent an inpact area is the area where uses may
occur that could adversely affect the resource
site or be adversely affected by wuse of the
resource site. The rule requires this inpact area
be identified if it is not cotermnous with the
resource site." (Enphasis in original.)

The county findings state that "[s]urrounding uses that
conflict wth the resource include residential uses,
agricultural uses and mning of the resource.” Record E 22.
The findings also recognize that the "resource site has an
i npact on surrounding residences." Id. The findings
further provide that "[mlining wll cause environnmental
concerns * * * addressed to the surrounding neighborhood."
Record E 23. Thus, the findings recognize that uses outside
the resource site could inpact the resource site, and that

use of the resource site could inpact surrounding uses.
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However, the findings do not satisfy the requirenent of
OAR 660-16-000(2) that the area subject to such inpacts be
identified as part of the inventory of the location of this
site-specific Goal 5 resource. 1>

Thi s subassi gnnent of error is sustained.

E. Decision to Limt Conflicting Uses

Petitioners argue that the decision does not conply
with OAR 660-16-010( 3) ("Limt Conflicting Uses") . 16
According to petitioners, the decision inproperly fails to
explain how both the resource site and conflicting uses are
important relative to each other, and to provide reasons to
support the county's choice of the limting conflicting uses

option. Panner v. Deschutes County, supra.

OAR 660-16-010 ("Devel op Program to Achieve the Goal")
allows the county, based on its inventory data and ESEE
consequence analysis, to "resolve" conflicts concerning a

specific resource site, in one of three ways identified in

15As we determined under the previous subassignnent of error, the county
failed to address in its findings particular inpacts which petitioners

raised as an issue in the proceedi ngs bel ow. If, on remand, the county
determines that any of these identified inpacts will affect surrounding
properties, the county will have to consider these inpacts in identifying

the "inpact area" pursuant to OAR 660-16-000(2).

160AR 660- 16- 010(3) provides in relevant part:

"Limit Conflicting Uses: Based on the analysis of ESEE
consequences, a jurisdiction nmay deternmine that both the
resource site and the conflicting use are inportant relative to
each other, and that the ESEE consequences should be bal anced
so as to allow the conflicting use but in a limted way so as
to protect the resource site to sonme desired extent. * * *"
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sections (1), (2) and (3) of the rule, respectively, as

"Protect the Resource Site," "Allow Conflicting Uses Fully"
and "Limt Conflicting Uses." These sections set out a
description of each option, and each section concludes with

the foll ow ng statenment:

Rk * Reasons which support this decision nust
be presented in the conprehensive plan, and plan
and zone designations must be consistent with this
deci sion."

In this case, the challenged decision states the county
"recogni zes that both the resource and conflicting uses are
inmportant [and] <classifies this site as a resource that
needs limts pl aced upon conflicting uses as per
OAR 660-16-010(3)." Record E 24. The decision also states
t hat aggregate extraction at the resource site "is permtted
as a conflicting use" subject to obtaining a conditional use
permt, and residences built on adjacent property are
required to have a 30 foot setback and a vegetative screen
between the residence and the extraction site. I d.
However, the decision does not include findings satisfying
t he requirenment of OAR 660-16-010(3) that reasons supporting

the choice of the "limt conflicting uses" option be set out

in the plan.1’

17I'n any case, under OAR 660-16-010, the county's choice of a programto
achieve the goal nust be "based on the deternm nation of the economc,
social, environmental and energy consequences" of the conflicting uses
i dentified pursuant to OAR 660- 16- 005. The identification of conflicting
uses and ESEE consequence analysis in turn depend on the resource inventory
requi red by OAR 660-16-000. We determined under sections A-D of this
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Thi s subassi gnnent of error is sustained.
The first assignnent of error is sustained, in part.

SECOND ASSI GNVENT OF ERROR

"The Board's decision to grant the Conprehensive
Plan amendnent did not conmply wth Statew de
Pl anni ng Goal 6. ORS 197.835(4)."

Petitioners argue the record shows that aggregate
extraction at the subject site wll require DOGAM
"operating and reclamation permts,"” Depart nent of
Environmental Quality (DEQ "waste-water discharge and NPDES
permts,” and wll have to neet DEQ noise standards.
Petition for Review 24. Petitioners contend the county's
findings fail to conmply with Goal 6 because they do not
state that the proposed use will conply with the applicable
DOGAM and DEQ standards. Vizina v. Douglas County,

O LUBA ___ (LUBA No. 88-014, August 26, 1988).

Goal 6 provides in relevant part:

"All waste and process discharges from future
devel opment * * * shall not threaten to violate,
or vi ol ate appl i cabl e state or f eder al
envi ronnent al qual ity st at utes, rul es and

standards. * * *"
Goal 6 requires findings that a proposed use will be able to
conply with applicable environnmental standards, and is not

satisfied by findings stating only that the proposed use

assignment of error that the county did not properly conplete these earlier
steps of the Goal 5 planning process. Therefore, the county has not
established the necessary basis for developing a program to achieve the
goal pursuant to OAR 660-16-010. League of Wonen Voters v. Klamath County,
O LUBA __ (LUBA Nos. 88-010 and 88-012, August 24, 1988), slip op
26- 27.

27



will be required to conmply with applicable environnental

st andar ds. McCoy, 16 O LUBA at 313-314; Spalding v.

Josephine County, 14 Or LUBA 143, 149 (1985); see Allen v.

Umtilla County, 14 Or LUBA 749, 755 (1986).18 On the other

hand, we have frequently recognized that a | ocal governnent
may denonstrate conpliance with an applicable standard by
(1) determning that the proposal <can conply wth the
st andard, i f certain condi tions are i nposed,; and
(2) inposing those conditions to ensure conpliance. Fol and

v. Jackson County, O LUBA _ (LUBA Nos. 89-105 and

89-111, February 7, 1990), slip op 66; Kenton Nei ghborhood

Assoc. v. City of Portland, O LUBA _ (LUBA No.

88-119, June 7, 1989), slip op 24; MCoy, 16 Or LUBA at 301.

18| n McCoy, we found the findings in support of the county's earlier
decision to add the subject site to its aggregate resource site inventory
i nadequate to satisfy Goal 6 because they did not "state that future
aggregate extraction and processing operations on the resource site added
to the plan inventory will be able to neet state and federal environnmental
quality standards."” MCoy, 16 Or LUBA at 314.

Vizina v. Douglas County, supra, and Allen v. Umatilla County, supra,
both concern code provisions requiring the |ocal governnment to find that
applicable state agency regulatory requirements are nmet by the use
proposed. Spalding v. Josephine County, supra, and MCoy both determ ned
that simlar findings (i.e., that state and federal agency regulatory
standards wll not be violated) are required by Goal 6. W do not
reconsi der our decisions in MCoy and Spalding v. Josephine County here.
However, we note that we do not believe Goal 6 inposes a requirenment that
state or federal permits be secured before a |ocal permt can be approved,
or that all of the information that will be needed to secure state or
federal permits be developed in the |local process. Rather, Goal 6 requires
that |ocal governnent findings explain why it is reasonable to expect that
applicable state and federal standards can be nmet by the proposed use,
based on the information reasonably avail abl e.
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We consider petitioners’ argunents concerning the
adequacy of the findings to denonstrate conpliance wth

Goal 6 with these principles in mnd.

A. DOGAM St andar ds

Petitioners argue the county's findings are inadequate
to satisfy Goal 6 because they state only that a
DOGAM - approved reclamation plan was submtted wth the
application and approved by the county. Record E 22.

The county's finding states:

"A reclamation plan approved by the Oregon
Departnent of Geology and M neral |Industry [sic]
has been submtted with the application, and the
Board [of Conm ssioners] approves the plan.”
Record E 22.

We understand this finding to state that DOGAM has
determ ned that the proposed use neets DOGAM st andards, and
the county concurs in that determ nation. The finding is
adequate to satisfy Goal 6.

Thi s subassignment of error is denied.

B. Air Quality Standards

Petitioners assert the county found only that "the
portable rock crusher at this site has obtained a [DEQ
permt allowing it to discharge contamnants into the air."
Record E 31. Petitioners contend this finding is inadequate
to conply with Goal 6 because it does not state that the
proposed use will neet air quality standards. Petitioners

cite Vizina v. Douglas County, supra, slip op at 9-10 (code

requi r enent t hat pr oposed aggregate extraction and
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processi ng use neet DEQ dust standards is not satisfied by a
finding that rock crusher to be used has DEQ air contam nant
di scharge permt).

W agree with petitioners that the county findings
sinply state that the rock crusher to be used at the subject
site has a DEQ air contam nant discharge permt.19 Such
findings are not adequate to establish that the proposed use
of the site for aggregate extraction and processing wll

conply with applicable air quality standards. See Vizina v.

Dougl as County, supra.

Thi s subassi gnnent of error is sustained.

C. Water Qual ity Standards

Petitioners' entire argunent with regard to this issue
is as follows:

"Finding Il11.A 1(f)(3) [sic (2)] at [Record E 31]
does not find that the use will neet surface water
di scharge standards, as required by Goal 6. See
Vizina, supra." Petition for Review 24.

The county argues that even if its findings are not
adequate to establish that the proposed use will conmply with
surface water discharge standards, a Decenber 22, 1988
letter from DEQ (Record E 45), and testinony by the planning
director at the board of conm ssioners' Decenber 29, 1988

hearing (Record E 6), clearly support a finding that the

19We note that in addition to the finding quoted above, findings I|.B.22,
I1.B.9 and I1.B.19 simlarly state that the rock crusher has a DEQ permt.
Record E 23, 27, 28.
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proposed use wll conply wth surface water discharge
standards. ORS 197.835(9)(b).

Finding I'l'l .A 1(f)(2) provides that "if a surface water
di scharge permt is required, then applicant nust obtain the
surface water discharge permt before the issuance of the
Condi ti onal Use Permt." Record E 31. However
Condition (A) of the <challenged decision approving a

conditional use permt provides:

"* * * The applicant has shown that surface water
di scharges will conply with [DEQ standards by a
letter issued by [DEQ dated Decenber 22, 1988.
It is a condition of conditional use approval that
[ DEQ standards be maintained."” (Enphasis added.)
Record E 38.

Al t hough it was adopted as part of the conditions of
approval (Exhibit C), rather than the findings of fact in
support of the decision (Exhibit A), we understand the above
enphasi zed portion of Condition (A) to state that the

proposed wuse wll conply wth surface water discharge

standards. Furthernore, even if this statenment contained in
the conditions of approval were not an adequate finding of
conpliance with DEQ surface water discharge standards, we
woul d agree with with the county that the DEQ letter in the
record is evidence which "clearly supports” a determ nation
that the proposed use can be carried out wi thout a discharge

of process wastewater and, therefore, in conpliance with DEQ
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surface water discharge standards.20 ORS 197.835(9)(Db).

Thi s subassi gnnent of error is denied.

D. Noi se St andar ds

1. Rock Crushing and General Operations

Petitioners argue that the follow ng findings state the
rock crushing and general aggregate operations proposed do

not conply with DEQ noi se standards:

"Applicant has submtted tests showing results of
the noise of the crusher and general operations.
The noise generated by operations and the crusher
are found to be wthin [DEQ] standards, when
nodi fi ed as required.” ( Emphasi s added.)
Record E 23.

"Noi se tests at the site have been performed while
crushing and general operation was conducted.
These show that the operation was in conpliance
with [DEQ] standards in npst areas. Appl i cant
nmust conply with the recomendati on of the testing
| aboratory concerning noise reduction to fall
within the |limts set by [DEQ."?21 (Enphasi s
added.) Record E 31.

However, the challenged decision <contains additional
findings which state that noise inpacts will be reduced when
the crusher is placed on the floor of the quarry and earthen
berms and vegetative plantings are installed. Record E 24,

27, 28. Furthernmore, Condition (M of the conditional use

20petitioners do not explain how the proposed use could fail to conply
with surface water discharge standards if the proposed use does not produce
process wastewater requiring a surface water discharge permt. W wll not
make petitioners' argument for them

21N similar statement is found in finding 11.B.5(3) as well.
Record E 26.
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perm t approval provides:

"Noi se suppression. The applicant shall |ocate
the crusher and any other processing equipnent
within the pit and below the parcel's surface
gr ade. The crusher shall be located within the
pit before Septenmber 1, 1989.

"Topsoil berms, or berns consisting of topsoil and

rocks not being stored for sale shall be
incorporated into site devel opnent as noi se
barriers. The bernms shall be of adequate

di mension and be strategically placed to mtigate
noi se generated at the site.

"Operation of the site is authorized only in a
manner that conplies wth the L10 and L50 noise
em ssion standards for new noise sources at
previously wunused sites. The applicant shall
retain the services of an acoustical engineer to
show that the site conplies with these standards.
A copy of the analysis denonstrating that the site
conplies with these standards shall be provided to
[DEQ] and to the Linn County Planning and Buil di ng
Department * * *,

"k ox % x *"  Record E 39-40.

We understand the above quoted findings to state that
rock crushing and general operations in association with the
proposed use, other than drilling and blasting, will conply
with DEQ noise standards if certain conditions are inposed
The necessary conditions are inposed by Condition (M, and
i nclude placement of the crusher in the pit and use of
earthen bernms and plantings.?2 Condition (M also inposes a

requi renent for an additional noise survey to ensure that

22| n addition, Condition (F) inposes limtations on the hours and days
on which crushing and general quarry operations nmay occur.
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the use conplies with DEQ standards after the nmeasures
required by the condition are carried out. W conclude the
county (1) found DEQ noise standards would be net by the
proposed rock crushing and general aggregate operations, if
certain conditions were inposed; and (2) inposed those
condi tions.

Thi s subassi gnnent of error is denied.

2. Drilling and Bl asting

Petitioners contend the following finding fails to
establish that drilling associated with the proposed use
will conmply with DEQ noi se standards:

"Applicant failed to provide noise test data

regarding drilling at the site. Applicant will be
required to do so Dbefore issuance of t he
Condi ti onal Use Permt, as st at ed bel ow. "
Record E 23.

Petitioners also argue the county failed to adopt any
finding that noise fromblasting will neet DEQ standards.

The county argues that the conditions it inposed are
sufficient to mtigate noise inpacts of the proposed use,
and are based on specific recomendations found in a letter
from DEQ Record 500-501. According to the county, the
DEQ letter is evidence which clearly supports the decision.
ORS 197.835(9) (b).

In addition to the finding quoted above, the county

found as follows with regard to drilling:

"Applicant did not show evidence of tests for the
drilling noise. Before the issuance of the
Conditional Use Permt, applicant nust perform
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noise tests at the site while holes are being
drilled in the normal manner used for placenent of

charge prior to a blast. Applicant nust then
denonstrate that the noise fromthe drilling conmes
within the limts set by [DEQ. I f applicant
cannot denonstrate that the noise from drilling
falls within the limts of [DEQ, then the County
shall not issue the Conditional Use Permt."23

Record E 31-32

There are no findings with regard to the noise inpacts of

bl asti ng. Fi ndi ngs and conditions of approval state that
t he hours and days on which drilling and blasting can occur
wll be limted. Record E 27, 28, 39. Condition (A)

requires the applicant to denonstrate that the proposed
drilling activities nmeet DEQ L10 and L50 noise standards
"before the conditional wuse permt can be activated."”
Record E 38. Finally, Condition (M ("Noise Suppression")
provi des that "[t]he applicant shall undertake every
feasible effort to mnimze the noise generated by
drilling.” Record E 40.

The county's decision does not find that the proposed
drilling and blasting activities will conply with DEQ noise
standards, but rather sinply states that the applicant wll
be required to denonstrate conpliance wth DEQ noise
standards sonetinme before the approved conditional use

permt is actually issued.?4 Accordingly, the findings do

23A simlar finding regarding drilling noise is found on Record E 26-27.

24\¢ are cited nothing in the decision, plan or LCZO which sets out how
or when such a deternmination prior to actual issuance of the conditional
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not satisfy Goal 6.25
Thi s subassi gnnent of error is sustained.
The second assignnent of error is sustained, in part.

THI RD ASSI GNMENT OF ERROR

"The Board's decision to grant the conprehensive
pl an anmendnent and conditional use permt failed
to conply with the Aggregate Resources Policy of
the Linn County Conprehensive Plan. * * *"

Petitioners contend that pl an Aggregate Resources
Policy 4 (Policy 4) establishes approval standards for the
appeal ed conprehensive plan anmendnment. Petitioners argue
that the county's decision fails to conply with Policy 4.Db,
c, e and g.

The county contends that Policy 4 does not contain
approval standards for an anmendnment to add a site to the
pl an aggregate resource inventory. The county argues

Policy 4 sinply contains policy directives which were used

use permt will be made, or guarantees that procedures equivalent to those
enpl oyed in making the challenged decision will be followed. See MCoy, 16
O LUBA at 313-314.

25The DEQ letter cited by the county states "all new noise sources
| ocated on previously unused sites are required to conply with L10 and L50
noi se emni ssions standards not to exceed ten decibels * * * above the sound
I evel s indigenous to the area at residential and other noise sensitive

properties ** * " Record E 500. The letter reconmends certain noise
control nmethods and other restrictions "to assure a greater |evel of
conpatibility with surrounding land uses * * *." Record E 501. The letter

concludes that DEQ "believe[s] the quarry can be adequately retrofitted
with permanent noise controls which should prevent undue aggravation for
surrounding |and uses." Id. However, the letter does not specifically
di scuss the noise inpacts of drilling or blasting or conclude that these
activities will conply with DEQ noise standards if the recomendations in
the letter are followed. Therefore, the letter is not evidence which
"clearly supports" a deternmination that the proposed drilling and bl asting
wi |l nmeet DEQ noi se standards and, therefore, conply with Goal 6.
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to develop the LCZO provisions governing the Aggregate
Resources Extraction and Processing district and conditi onal
use permt standards for the extraction and processing of
aggregate resources in other districts.

Policy 4 provides in relevant part:

"Site developnent plans for areal expansion of
existing sites, or for new extraction sites shal
be submtted for review by Linn County. The
proposal shall include the follow ng:

"a. provision of buffering and visual screening
t hroughout the extraction period * * *;

"b. devel opnent, where necessary, of all-weather
access roads. * * *;

"c. analysis of the overlying soils capabilities
for long term agricultural or forest resource
use;

"d. nmechanisnms to mnimze the inpact on air,
surface and ground water quality, fish and
wildlife habitat and general environnental
quality;

e. acceptable proposed final use;

"f. reclamation plan approved by ODOGAM t hat
results in the final use; and

g. provision for public safety.

"Linn County shall evaluate such proposals and
attach, where necessary, conditions of operation.”

The plan also contains "[i]nplenmentation measures

[whi ch] generally describe how plan policies will be carried
out." Plan, p. 1. Next to each inplenmentation neasure in
the plan is a "Policy Reference”" colum, in which the

nunmber (s) of the policies intended to be carried out by a
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particular inplenentation nmeasure are |isted. Policy 4 is
listed as being carried out by Aggregate Resources
| mpl enent ati on Measure 4 (I'mpl enentation 4).

| pl enent ati on 4 provides:

"The Linn County Zoning Ordinance shall include
standards of operation for an aggregate resource
extraction site."

Policy 4 does not purport to establish standards for
adding a new site to the plan aggregate resources inventory.
Rat her, Policy 4 Ilists elenments to be included in a
devel opnent plan for aggregate extraction at a new resource
site or an expansion of an existing site. Furt her nore,
| mpl enentation 4 makes it clear that Policy 4 is inplenented
t hrough the provisions of the LCZO governing approval of
conditional wuse permts and site plans for aggregate
extraction operations. W, therefore, agree with the county
that Policy 4 does not provide approval standards for the
appeal ed deci si on.

The third assignment of error is denied.

FI FTH ASSI GNVENT OF ERROR

"Failure to follow applicable procedures in a
manner that prejudiced Petitioners' substantial
rights.”

A.  ORS 215. 428(3)

ORS 215.428(3) provides:

"If the [permt] application was conplete when
first submtted or the applicant submts the
requested additional information within 180 days
of the date the application was first submtted
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and the county has a conprehensive plan and | and
use regulations acknow edged under ORS 197.251,
approval or denial of the application shall be
based upon the standards and criteria that were
applicable at the tinme the application was first
subm tted. "

Petitioners argue that in Kirpal Light Satsang V.

Dougl as County, 96 O App 207, 772 P2d 944, adhered to 97

O App 614 (1989), where the applicant submtted a new
application at the request of the county after an applicable
approval criterion was anended, the Court of Appeals held
that ORS 215.428(3) required the <county to apply the
original approval criterion. Petitioners also argue that in

Territorial Neighbors v. Lane County, O LUBA __ (LUBA

No. 87-083, April 27, 1988), this Board held that
ORS 215.428(3) does not allow the application of "new
criteria adopted during a hiatus in the hearing schedule.”
Petition for Review 34. Petitioners maintain that under the
facts of this case the county violated ORS 215.428(3) by
applying, as a conditional use permt approval criterion,
the anmended version  of LCZO 21.435.5.a adopted by
Or di nance #88-446, rat her t han t he version of
LCZO 21.435.5.a applied in MCoy.

The county argues that Ordi nance #88-446, which anended
LCZO 21.535.5. a, was duly adopted on August 3, 1988
According to the county, intervenors submtted a new perm:t
application on October 6, 1988, and the county properly

applied to that new permt application the version of
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LCZO 21.435.5.a which was in effect on the date the new
application was filed. The county contends ORS 215. 428(3)
does not prohibit an applicant from choosing to submt a new
application, subject to the criteria in effect when that new
application is filed, and does not give petitioners a
statutory entitlenent to retention of the criteria in effect
when the original application was fil ed.

In Territorial Neighbors v. Lane County, supra, slip op

at 7-8, we held that wunder ORS 215.428(3) a county nust
apply to a permt application the approval standards and
criteria which were in effect when the application was

filed. In Kirpal Light Satsang v. Dougl as County, 96 O App

at 212, the Court of Appeals held that a county cannot
require an applicant to replace its application for a
permtted use with one for a conditional use after the
county anends its ordinance to make the proposed use
conditional rather than permtted.

Nei t her of the above cases interpreted ORS 215.428(3)
with regard to the standards applicable to a permt
application, voluntarily filed by the applicant after the
county anends the applicable standards, which is identica
or very simlar to an earlier permt application filed

before the standards were anended. However, in Sunburst |

Homeowners Assoc. v. City of Wst Linn, O LUBA

(LUBA No. 89- 130, January 26, 1990), slip op 10, we

interpreted the identical statutory provision applicable to
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cities, ORS 227.178(3), not to preclude an applicant from
submtting a new application, simlar or identical to a
previous application found inconsistent wth applicable
standards, for the purpose of obtaining review under anended
approval standards in effect when the new application is
filed.

The circunstances in this case are parallel to those in

Sunburst |l Honmeowners Assoc. v. City of West Linn, supra

W agree with the county that intervenors filed a new
conditional wuse permt application on October 6, 1988.26
Record E 538. The county conplied with ORS 215.428(3) by
applying to its decision on that new application the version
of LCZO 21.435.5.a in effect on the date the new application
was fil ed.

Thi s subassi gnnent of error is denied.

B. LCZO 7.050.6 and 21.640.1

Petitioners contend that under LCZO 7.050.6 and
21.640.1, the county planning comm ssion "would normally be
the first body to hear an application of the type that the
Board [of Comm ssioners] considered in this case.” Petition
for Review 33. Petitioners argue that by inproperly
bypassing planning comm ssion review of the anended
appl icati on, the county deprived petitioners of an

addi ti onal opportunity to prepare and present evidence in

26\ note that petitioners do not appear to dispute that a new
application was filed on Cctober 6, 1988.
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opposition to the proposal guaranteed by LCZO 7.050.6 and
21.640. 1. 27

W agree with petitioners that wunder LCZO 7.050.6,
21.640.1, and 28.050, aggregate extraction conditional use
permt applications are generally reviewed initially by the
pl anning comm ssion, wth the opportunity to appeal the
pl anni ng comm ssion's deci si on to t he board of
comm ssi oners. However, when the county adopted Ordi nance
#88- 446, anending the LCZO to change the conditional use
permt approval criterion f ound in LCZO 20. 020. 2. a,
21.430.5.a, 21.435.5.a and 21.440.2.a, the county also

adopted the follow ng procedural provisions:

"* * * Applications already reviewed using the

[ pre- Ordi nance #88-446] decision criterion will be
reviewed using the anmended criterion, provided
t hat ;

"(a) the applicant submts an anended application
to the planning and buil ding departnment that
addresses the amended criterion;

"(b) the appl i cant agr ees t hat the anended
application shall be subject to a de novo
hearing on all approval criteria,;

"(c) the de novo hearing referred to above occurs
before the appropriate reviewng body as
specified in the [LCZO, and in a manner that
conforms to the appeals procedure specified
in that ordinance, and

27petitioners also argue that the county's alleged procedural error
deprived them of the opportunity to obtain a decision denying the
application by appearing before an unbiased decision naking body. e
address petitioners' charge that the board of comr ssioners was biased
agai nst them under the fourth assi gnment of error.
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"(d) participants in earlier hearings are provided
with a mailed notice at |east 14 days before
the public hearing that the anended deci sion

criterion wll be used rather than the
decision criterion effective before adoption
of this ordinance."” Record E 155.

The above-quoted provisions of Ordinance #88-446 have
the effect of nodifying the general procedural provisions
cited by petitioners. W understand the above provisions to
state that where (1) a permt application was already
reviewed by a county decision maker under the pre-Odinance
#88-446 criterion; (2) the applicant files an anended
application addressing the anended criterion; and (3) the
applicant agrees that the anended application shall be
subject to a de novo hearing; that de novo hearing takes
pl ace before the county body which would otherw se have been
the next to review the original, unanended application

(provided that mailed notice of that de novo hearing is sent

to all participants in earlier hearings on the original
application). In other words, the county anmended the LCZO
to provide that, in these circunstances, the processing of

the amended application is not required to begin at square
one with review by the planning conm ssion.

Petitioners do not argue under this subassignment that
the county failed to follow the process set out in Ordinance
#88-446 and described above, or that this process was
i napplicable to the facts of this case.

Thi s subassignment of error is denied.
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The fifth assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The Board actions leading up to and including
it's [sic] decision in ordinance #88-712 viol ated
the constitutional rights of the Petitioners. * *

*x N

A. Equal Privileges and I mmnities

Petitioners argue the county intentionally created in
Ordi nance #88-446 an arbitrary classification which allowed
review of intervenors' anmended application (1) by the board
of comm ssioners, wthout prior hearing by the planning
comm ssion; and (2) under nore lenient criteria than were
applicable prior to adoption of the ordinance. According to
petitioners, there is "no conceivable legitimte reason for
the [board of comm ssioners'] arbitrary action inpacting a
desi gnedl y smal | class.™ Petition for Revi ew 32.
Petitioners contend the process followed by the county in
maki ng the appeal ed deci sion, which denied petitioners their
ri ghts under ORS 215.428(3) to have intervenors' application
consi dered under the original approval criteria, and under
the LCZO to have an initial hearing on intervenors'
application before t he pl anni ng conmm ssi on, deni ed
petitioners equal privileges under Article I, Section 20 of

the Oregon Constitution.28 State v. Clark, 291 O 231, 239,

28Article |, Section 20 of the Oregon Constitution provides:
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630 P2d 810 (1981); Beaner v. City of Roseburg, 15 O LUBA

491, 493 (1987).

The county argues that the procedures it followed do
not violate Article I, Section 20 of the Oregon Constitution
if there is a rational basis for the classification mde by
Or di nance #88-446. The county contends that making a
procedure applicable to all condi ti onal use permt
applications for which the applicable approval criteria have
changed "represents a rational approach to the difficult
issue [of] how to make a change in the |aw effective"
wi t hout undue del ay. Respondent's Brief 20.

We determ ned under the fifth assignnent of error that
petitioners do not have any rights under ORS 215.428(3) or
the LCZO which were violated by the county follow ng the
procedures for review of the subject conditional use permt
application which it adopt ed in Ordinance  #88-446.
Furthernmore, we agree with the county that the procedure it
used in this case would only violate the Equal Privileges
and Imunities Clause of the Oregon Constitution if there is
no rational basis to justify the establishnment of the
sel ective procedure adopted by the ordinance. Medf or d

Assenmbly of God v. City of Medford, 72 Or App 333, 339, 695

P2d 1379, rev den 299 O 203 (1985); Wagner v. Marion

""No |aw shall be passed granting to any citizen or class of
citizens privileges, or imunities, which, upon the sanme terns,
shall not equally belong to all citizens."
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County, 15 Or LUBA 260, 272, aff'd 85 Or App 220 (1987). W
also agree with the county that when it anmends permt
approval criteria, it is reasonable for it to adopt speci al
procedures for application of the new criteria to anended
permt applications already reviewed by a county decision
maker, procedures which avoid undue delay in processing the
amended application but offer notice and a de novo hearing
on the new criteria.

Thi s subassi gnnent of error is denied.

B. Due Process

Petitioners argue the county violated their due process
ri ght under the 14th Amendnment to the U S. Constitution to
an unbi ased decision maker in a quasi-judicial proceeding.

Wthrow v. Larkin, 421 US 35, 46-47, 95 SCt 1456, 43 LEd2d

712 (1975); 1000 Friends of Oregon v. Wasco County Court,

304 Or 76, 742 P2d 39 (1987). Petitioners argue the board
of conmm ssioners' bias in this mtter is denonstrated by
(1) failure to enforce the LCZO against intervenors; (2) an
unreasonable interpretation of LCZO 21.435.5.a in MCoy,
supra; (3) discussion by the board of comm ssioners at its

July 20, 1988 hearing on Ordinance #88-446;2° and (4) the

29petitioners quote a transcript of the July 20, 1988 hearing at |length
in their brief and argue that the discussion between the board of
commi ssioners, county counsel and county planner inplies that certain
county conm ssioners wanted to prevent petitioners from having a de novo
heari ng before the planning conmission and to ensure a quick approval of
the permt application. Petitioners also contend that one conmmi ssioner
denonstrated bias by stating an opinion that the county's decision under
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use of procedures violating ORS 215.428(3), the LCZO and
Article |, Section 20 of the Oregon Constitution.

The county argues that a party claimng the existence
of bias nust denonstrate that the decision makers were
i ncapabl e of nmaking a decision on the basis of the evidence

and argunent before them Catfield Ridge Residents Rights

v. Clackamas County, 14 O LUBA 766 (1986). The county
ar gues t hat petitioners' al | egati ons of bi as are
unsubstantiated by the record. The county mmintains that

the transcript cited by petitioners as denonstrating bias
actually shows "a Board of Conmm ssioners seeking to provide
for prompt resolution of a major controversy, in a manner
whi ch prevented adm nistrative problens and was consistent
with constitutional and legal principles.” Respondent's
Brief 22.

W agree with the county that petitioners have the
burden of establishing that the board of comm ssioners
prejudged the matter before it, i.e., was incapable of
maki ng a decision on the basis of the evidence and argunent

before it.30 Qatfield R dge Residents Rights v. Clackanns

County, 14 Or LUBA at 768.

Wth regard to item (1) above, petitioners do not

t he anmended criterion would still be in favor of the application. Petition
for Review 27-30.

30personal interest in a decision on the part of the decision makers can
al so constitute "bias." See 1000 Friends of Oregon v. Wasco County Court,
304 O at 83. However, petitioners do not argue that the board of
conmi ssi oners was biased in this manner.
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explain in what way the county failed to enforce the LCZO
and cite no evidence denonstrating the alleged failure to
enforce the LCZO Wth regard to item (2), we do not
believe that applying an unreasonable interpretation of an
ordi nance provision to an application is evidence that the
| ocal decision maker is permanently biased towards that and
simlar applications. Wth regard to item (3), the
transcript indicates at nost a general desire to resolve the
controversy expedi tiously and t hat one conm ssi oner
expressed an opinion that application of the anended
standard to the original application would produce the sane
result. This does not establish that comm ssioner was
i ncapabl e of applying the anended standard inpartially to an
amended application after a de novo hearing. Finally, with
regard to item (4), we determ ned under the fifth assignnent
of error and subassignnment A of this assignment of error
that the procedures followed by the county did not violate
ORS 215.428(3), the LCZO and Article I, Section 20 of the
Oregon Constitution.
Thi s subassi gnnent of error is denied.
The fourth assignment of error is denied.

SI XTH ASSI GNVENT OF ERROR

"The Board inproperly construed the new decision
criteria, and failed to make findings that the
criteria were net."

Ordi nance #88-446 anended LCZO 21.435.5.a to provide as

foll ows:

48



"The | ocati on, si ze, desi gn and operating
characteristics of the proposed devel opment wll
be nade reasonably conpatible wth and have
m nimal inmpact on the livability and appropriate
devel opnent of abutting properties and the
surroundi ng nei ghborhood, with consideration given
to scale, bulk, coverage and density; to the
avai lability of public facilities and utilities;
to traffic generation and the capacity of the
surrounding road network; and to other related
i npacts of the devel opnent. "31

Petitioners argue that the county erred by failing
(1) to define "livability," (2) to address issues concerning
i npacts on livability and appropriate devel opnent raised by
petitioners below, and (3) to explain in its findings how
and why the proposed use will be "reasonably conpatible with
and have mnimal inpact on livability and appropriate
devel opnent of abutting properties and the surrounding

nei ghbor hood. "

A. Definition of Livability

To show that a proposed devel opnent will have "m nim
i npact on the livability ** * of abutting properties and
the surrounding neighborhood,” the county nust first

identify the qualities or characteristics constituting the
“"l'ivability" of abutting properties and the surrounding

nei ghbor hood. See MCoy, 16 O LUBA at 301. In its

3lprior to the amendnent, LCZO 21.435.5.a stated:

"The location, size, design and operating characteristics of
the proposed devel opnent will be conpatible with and will not
adversely affect the livability or appropriate devel opnent of
abutting properties and the surroundi ng nei ghborhood. "
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findings addressing conpliance of the proposed conditional

use with LCZO 21.435.5.a, the county stated:

"The Board accepts the followng definition of

livability for use in this case: 'The expectation
a person has for health, safety and general
wel | - bei ng In I i ght of surroundi ng nat ur al
resour ces, nei ghbors, and applicabl e zoni ng
laws.'" Record E 26.

Under this subassignnment of error, petitioners argue

only that the above quoted finding does not constitute

county adoption of a definition of "livability." According
to petitioners, "al though the [county] "accept ed’ a
definition of livability for use in this case, it did not

state that the definition that it accepted was the correct
definition." Petition for Review 35. Petitioners contend
the county's failure to define "livability" requires that we
remand the county's deci sion.

We interpret the above quoted finding to be a statenent
of what the county believes is the correct interpretation of
"l'ivability," as that termis used in LCZO 21.435.5. a.

Thi s subassignment of error is denied.

B. | ssues Rai sed Bel ow

Petitioners argue that the county failed to address
i ssues concerning inpacts of the proposed use on livability
or appropriate developnment of neighboring or abutting
properties which they raised in the county proceedings.

Norvell v. Portland Metro Area LGBC, supra. According to

petitioners, the county was obligated to consider under
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LCZO 21.435.5. a adverse I npact s on agriculture
(Record E 126), reduction in property values (Record E 103,
126- 128, 497, 537, 548, 647) and inpacts of the ultimte
reclainmed wuse of the subject property as a |ake on
groundwat er (Record M 66, 68; Record E 454, 642, 705).

The county responds that it "evaluated each off-site
i npact that the proposed use had been identified as causing
and made findings as to the existence and effect of each”
and "inposed conditions intended to insure none of the
i npacts had an 'unreasonable' effect on the livability of
the effected [sic] area.” Respondent's Brief 25. The
county al so argues that there is evidence in the record that
the ultimte use of the subject site as a fish and wldlife
pond will be supported by surface run-off, not groundwater
However, the county does not identify the findings,
conditions or evidence to which it refers.

We agree with petitioners that the issues of inpacts on
property values and inpacts of the ultimate reclai ned use of
t he subject property on groundwater were raised below are
relevant to conpliance with LCZO 21.435.5.a, and are not
addressed in the county's decision. However, we do not find
that the issue of inpacts of the proposed use on agriculture
was sufficiently raised below to require the county to

address this issue in its findings. 32

32In support of their claim that they raised this issue below,
petitioners cite only a letter from a neighboring property owner which
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Thi s subassi gnnent of error is sustained, in part.

C. St at enent of Reasons

Petitioners argue the county found that the proposed
conditional use would have significant inpacts on visual
aesthetics, noise, groundwater, dust and traffic. Record E
26- 29. Petitioners further argue that the county does not
explain how these concerns have been addressed to nmke the
use "reasonably conpatible with and have m nimal inpact on
the livability" of neighboring properties. According to
petitioners, under ORS 215.416(9),33 the county's failure to
explain the justification for its decision based on the
applicable standard and its findings of fact requires remand
or reversal of the county's decision.

The county's deci si on to approve t he subj ect
conditional use permt nust be supported by findings which
not only identify the applicable criteria and state the
facts relied wupon, but also explain why those facts
denonstrate that the criteria are net. ORS 215.416(9);

Sunnysi de Nei ghborhood v. Clackamas Co. Comm, 280 O at

states "[a]t present we have sheep grazing on our land and they are at
times mred in nud [due to runoff from the existing quarry].”
Record E 126.

330RS 214.416(9) provides:

"Approval or denial of a pernmt shall be based upon and
acconpani ed by a brief statenent that explains the criteria and
standards considered relevant to the decision, states the facts
relied wupon in rendering the decision and explains the
justification for the decision based on the criteria, standards
and facts set forth." (Enphasis added.)
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20-21;, Geen v. Hayward, 275 O 693, 706-708, 552 P2d 815

(1976); Vizina v. Douglas County, O LUBA _ (LUBA No.

89-007, June 16, 1989), slip op 6; Standard I nsurance Co. V.

Washi ngton County, O LUBA _ (LUBA No. 87-020,

Sept enber 1, 1987), slip op 21.

I n this case, t he county findi ngs addr essi ng
LCZO 21.435.5.a basically describe the site, the proposed
use, and sone of the expected inpacts of the use, and
indicate that visual and noise inpacts wll be reduced by
earthen berns and vegetative plantings. 34 Record E 25-28
The county conclusion states (1) the conditional use permt
is granted, subject to conditions; (2) the aggregate
extraction and processing operations shall be reviewed by
the county after the operation has affected five acres and
ten acres; and (3) the final beneficial use of the site will
be a fish and wldlife pond also used for agricultural
pur poses. Record E 29.

We agree with petitioners that the county's findings do
not include a statement of reasons explaining why the facts
found concerning inpacts on neighboring properties lead to
the ~conclusion that the proposed wuse "wll be mde
reasonably conpatible with and have mninmal inpact on the

livability and appropri ate devel opnent of abutting

34We determined under the previous subassignment of error that the
county's findings fail to address all inpacts relevant to conpliance with
LCZO 21.435.5. a.
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properties and the surroundi ng nei ghbor hood. "
Thi s subassi gnnent of error is sustained.
The sixth assignnent of error is sustained, in part.

The county's decision is remanded.
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