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OF THE STATE OF OREGON
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Respondent, FI NAL OPI NI ON
AND ORDER
and
RI CHARD D. SCHUNK,
| nt ervenor - Respondent . )

Appeal from City of Gresham

James S. Smith, Portland, filed the petition for
review, and argued on behalf of petitioner. Wth himon the
brief was Davis Wi ght Trennine.

Thomas Sponsler and Matthew R. Baines, G esham filed
the response brief, and Matthew R. Baines argued on behalf
of respondent City of Gresham

Ri chard D. Schunk, Gresham represented hinself.

HOL STUN, Ref er ee; and Sher t on, Chi ef Ref er ee,
participated in the decision.

AFFI RVED 03/ 23/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the Gresham City Council
denying its request for site design review approval to
construct 148 attached dwelling units.

MOTI ON TO | NTERVENE

Ri chard D. Schunk noves to intervene on the side of
respondent. There is no opposition to the notion, and it is
al | owed.

FACTS

The 8.5 acre site petitioner proposes to develop is
desi gnat ed Medi um Density Resi denti al on t he city
conprehensive plan map and is designated "established" on
the city code map.1 Portions of the property are also
included in the flood plain physical constraint district,
the hillside physical constraint district - 15% 35% sl ope,
and the hillside physical constraint district - greater than

35% sl ope. 2

1The Gresham Conmunity Devel opment Plan is conposed of four separate
vol unes as foll ows:

1. Pl an Fi ndi ngs - Vol une 1.

2. Pl an Policies and Plan Map - Vol ume 2.
3. Code and Code Map - Vol une 3.

4, Pl an Standards - Vol une 4.

2The city code map designates all property in the city in one of three
ways: (1) established, (2) developing or (3) redevel oping. In addition,
the code map includes three overlay special purpose districts for areas
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Code 8 10.5202 provides that site design review
approval is granted admnistratively following a "Type |
procedure,” w thout public hearings or notice to adjoining
property owners. Nevertheless, the city, based on other
code sections, followed a "Type 111" procedure, which
requires a public hearing before the planning comm ssion and
provides for a right of appeal of the planning comm ssion's
decision to the city council.3

Petitioner's application was submtted on Decenber 14,
1988, and was deened conplete on June 6, 1989. The pl anni ng
conmm ssion held a public hearing on Septenber 11, 1989 and
denied the request. Petitioner appealed the planning
conm ssion's decision and, following an October 17, 1989
public hearing before the city council, the city counci
also denied the proposal, entering its final order on
Novenber 7, 1989. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The city erred by not consi deri ng t he
petitioner's application under its Type
procedure, pursuant to Code § 10.5202."

SECOND ASSI GNMVENT OF ERROR

"The city erred by considering the petitioner's

with special physical constraints: (1) floodplains, (2) areas with slopes
between 15 and 35% and (3) areas with slopes in excess of 35%

3The city initially determined it would follow a Type || procedure, but
|ater deternmined a Type IIl procedure was warranted under the code. e
address the different types of procedures for devel opnent review provided
in the Gresham Devel opment Code under our discussion of the first three
assi gnments of error
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proposal as a Type Il review"

THI RD ASSI GNMENT OF ERROR

"Gresham Devel opnent Code § 10.2120 is wthout
adequate standards to determne the applicable
criteria for transfer to Type IIl review, and is
t herefore vague."

Petitioner contends under the first three assignnents
of error that the city erroneously subjected its application
to Type IIl procedures, rather than the Type | procedures

required by the code.4 Code § 10.5202 provides that site

4The code provides four different types of procedures for review of
devel opnent pernit applications such as the site design review approva
sought by petitioner. Types | through |1l are relevant to this appeal
Type | procedures allow review by the city manager w thout a public hearing
or notice to other potentially interested parties. An affected party may
appeal the city manager's Type | decision to the planning conm ssion.
Code 88 10.2110(2); 10.7500(1). Review of a Type | decision by the
pl anning comission is limted to the record supporting the city manager's
deci sion, supplenented by relevant oral conmentary by the parties.
Code § 10.2110(2).

Type |l procedures provide the city nmanager may render a decision
wi thout a public hearing, but require notice of the proposed decision to
af fected persons as provided in the code, and require that such persons be
provi ded an opportunity to conment. Code § 10.2120(1). The city manager

is also enpowered under Type Il procedures to give notice and to conduct a
public hearing. Code 8§ 10.2120(2). The city manager gives notice of his
decision in a Type Il proceeding, and the applicant or interested parties

may appeal the decision to the planning conmm ssion. Code § 10.2120(3)
Alternatively, the city nmanager nmay refer his decision to the planning

commission "if the conprehensive plan does not adequately address the
i ssues, problems or facts associated with the developrment.” [|d. The code
provides that review of appeals of Type Il decisions by the planning

commi ssion shall be limted to the record supporting the city manager's
deci sion, supplenented by relevant oral commentary from the parties.
Code § 10.2120(3).

Under Type 111l procedures, the application is scheduled for a public
hearing before the planning commission, and the planning conmm ssion's
deci si on may be appealed to the city council. Code § 10.2130(1).



design review shall be conducted followng Type |
procedures. However, as noted above, the subject property
is designated "established" on the code map. Code § 10.3100

provides in part:

"* * * 1n an established district, a parcel of
| and may be developed in a manner simlar to and
conpatible wth existing developnent. * * *
[ D] evel opment within an established district shall
be processed under the Type | procedure unless the
developnent is not simlar to or conpatible wth

exi sting devel opnent. A proposed devel opnent is
simlar to and conpati bl e Wi th exi sting
devel opment if it neets the requirenments of
sections 10.3120 to 10.3160 [sic 10.3102 to
10. 3106]." (Enphasi s added.)

The city interprets Code 8 10.3100 to require that an
application for developnent approval be reviewed under a
hi gher nunbered procedure type, notw thstanding Code §
10. 5202, if "the developnment is not simlar to or conpatible
with existing devel opnent.” The determ nation concerning
conpatibility, required by Code § 10.3100, is governed by
Code 88 10.3102 to 10.3106.

Devel opment of the sane type as that on adjoining
properties is deened consistent under Code 8§ 10.3106(1).
However, as defined by the code, the attached nulti-story
dwel I i ngs proposed by the applicant are not of the same type
as the detached dwellings on adjoining properties.
Code 8§ 10.3106(1); Plan Standards § 4.0110. \Where proposed
devel opnent is not of the sane type, Code § 10.3106(2)
provi des the devel opment nevertheless is consistent (and
therefore conpatible under Code § 10.3100) i f it i's
5



determ ned, following a Type Il procedure, that the proposed
devel opnent will "be arranged to protect those adjacent
devel opnents which are of a different type from detrinmental
effects due to noise, odor, funes, dust, glare, heat,
reflection and traffic vibration."

The code also includes a section which provides that
where nore than one type of procedure is required, the city
manager may process the application "collectively under the
hi ghest nunbered procedure required for any part of the
application * * *_* Code § 10.2010(2). Because the
determ nation concerning conpatibility required by Code
88 10. 3100 and 10.3106(2) requires a Type Il procedure, the
city initially determned the entire application would be
subject to Type Il procedures. Record 10.

As noted above, see n 4, the Type ||l procedures provide
the city manager "may refer his decision [to the planning
comm ssion] if the conprehensive plan does not adequately
address the issues, problens or facts associated with the
devel opnent . " In this case, the ~city's comunity
devel opnent director® utilized this section to determ ne the
application should be forwarded to the planning comm ssion
for a public hearing, in accordance wth Type III

procedures. Record 10.

5Al t hough the code sections refer to the city nanager, the city manager
apparently has delegated to the community developrment director and his
staff the responsibilities assigned to the <city mnmanager under Code
Chapter 10.
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Petitioner's argunent that the city was required under
the code to follow Type | procedures, as opposed to Type |1
or Type |11 procedures, is not supported by the |anguage in
t he code. As explained above, Code § 10.3106(2) requires
t hat Type I procedures be followed to nake the
conpatibility determnation required by Code § 10.3100.
Code 8§ 10.2010(2) specifically allows the city to require
the entire devel opnent application to be processed
collectively under the highest nunbered procedure required
for any part of the application. Therefore, the city's
initial decision to require that the application follow Type
Il procedures, rather than Type | procedures, was correct.

The first assignnment of error is denied.5®

Petitioner's second and third assignnents of error
challenge the ~city's subsequent decision to process
petitioner's application under Type |11l procedures, rather
than Type |1l procedures. The city points out that the only
real difference between the two procedures is that the
initial decision is rendered by the comunity devel opnent
di rector under Type Il procedures, subject to appeal to the
pl anni ng comm ssi on, whereas under the Type IIlIl procedures
followed by the city in this case, the planning conm ssion

is the initial decision maker. In any event, the city

6Petitioner suggested at oral argument that it was never given notice
that the city planned to proceed under Type |l procedures. The record
shows petitioner was given notice that Type |l procedures would be foll owed
on August 24, 1988. Record 639-640.
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contends the community devel opnent director properly applied
Code 8§ 10.2120(3), quoted above, to refer the application to
the planning comm ssion for a decision under Type 111
procedures.

Under Code 8 10.2120(3), it is not entirely clear that

it is the application, as opposed to the community

devel opnent director's decision, that is referred to the
pl anni ng comm ssi on. The city apparently interprets this
code section to require that the application be forwarded to
the planning commssion in accordance wth Type 111
procedures, w thout a decision by the comunity devel opnent
director, where the director concludes the specific plan and
code standards applicable to the property are not
sufficiently detailed to "adequately address the issues,
problenms or facts associated with the devel opnent."” Code 8§
10.2120(3). There is nothing in the |anguage of
Code 8§ 10.2120(3) that conflicts with that interpretation,
and it is a reasonable interpretation in that the reason for
such a transferral is a determnation that the community
devel opnent director believes the applicable plan standards
are inadequate to evaluate the use proposed. We concl ude
that the city's interpretation of Code 8§ 10.2120(3) 1is
correct. McCoy v. Linn County, 90 Or App 271, 752 P2d 323
(1988).

Petitioner's final argunent under these assignnents of

error is that Code 8 10.2120(3) is inproperly vague and does



not provide sufficient guidance to the city in deciding
whet her to follow Type IIl procedures rather than Type II
procedures.

Adm ttedly, the standard specified in Code § 10.2120(3)
for following Type IIl rather than Type Il procedures is
subj ecti ve. However, petitioner does not explain why a
subj ective standard for determ ning whether to follow a Type
Il or Type 11l procedure violates statutory, constitutiona
or any other applicable requirenents. As the city points
out, the only difference between Type Il and Type 111
procedures is that under Type Il the community devel opnent
director renders an initial decision (wth or wthout a
public hearing), which my be appealed to the planning
conm ssi on, whereas under Type 11l the first step is a
public hearing before the planning commssion, wth a
recommendation from the community devel opnent director.
Under either type of procedure, the decision my be appeal ed
to the city council, as occurred in this case.

That the standard for determ ning whether to proceed
under Type Il or Type IIl procedures is subjective provides
no basis for reversal or remand of the city's decision.

The second and third assignnments of error are denied.”’

"Petitioner also suggests it did not receive notice of the decision to
proceed under Type Ill procedures. However, petitioner does not contend it
failed to receive notice of the planning conm ssion public hearing or other
docunents in the record nmaking it clear that the city intended to follow
Type Ill procedures in this matter. Neither did petitioner at any point
object to the city's decision to follow Type I|Il procedures. Under the
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FOURTH ASSI GNMENT OF ERROR

"The city's findings concerning the applicant's
soils report are unsupported by substanti al
evi dence. "

FI FTH ASSI GNVENT OF ERROR

"The Hillside Constraint District provi si ons
regarding hydrology and geology reports are
wi t hout adequate standards to determine the
approval criteria, and are therefore vague.”

The <city's plan includes the following relevant
policies and inplenentati on nmeasures:

"It is the city's policy to |limt or prohibit
devel opment in areas exhibiting characteristics of
physi cal constraints.” Plan Policies 9.

"It is the city's policy to mnimze or prevent
devel opment in areas where geologic conditions
create conditions which are hazardous to life
and/ or property.” (Enphasi s added.)
Pl an Policies 10.

"It is the city's policy to mnimze devel opnment
on soil <conditions which my be hazardous."8

reasoning in our decision in Downtown Community Ass'n v. Portland 3 O LUBA
244 (1981), it is not clear whether the petitioner's failure to object to
the procedure selected by the city necessarily would bar its second and
third assignments of error. We note that in Downtown Conmunity Ass'n v.
Portl and, supra, an expert review panel (the city's variance comrmittee) was
entirely bypassed by the procedure followed by the city, whereas here the

initial decision maker in the Type |11l procedure did provide a
recomendati on, one which in this case was followed by the planning
commi ssi on. However, in view of our conclusion that the procedures

followed by the city were proper, we need not determ ne whether
petitioner's failure to object to the city's decision to follow Type I1I
procedures also requires denial of its second and third assignnents of
error.

8ne of the inplenentation strategies following the soil conditions
policy provides:

"The Community Devel opment Standards Docunent shall require
that all developnent or alterations of hillsides with severe

10



Pl an

(Enphasi s added.) Plan Policies 11.

"It is the city's policy to mnimze or prevent
devel opnent on steep slopes which are hazardous to
life and property.” (Emphasi s added.) Pl an
Policies 12.

Standards 8§ 2.0514 provides in part:

"In order to prevent or mtigate possible hazards
to life and property, adverse effects to safety, *

* * and adver se i npact s on the nat ur al
environnent, specific reports will be provided by
the applicant who proposes to develop |land within
the Hillside Physical Constraint District. The
following identifies the reports which wll be
required:

"Soils Report. This report shall include data

regarding the  nature, di stribution, and

strength of existing soils, conclusions and
recommendati ons for grading procedures design
criteria for corrective measur es, and
opi nions and recommendations concerning the
carrying capabilities of the sites to be
developed in a manner inposing the mninmum

variance from the natural conditions. The
i nvestigation and report shall be prepared by
a professional civil engineer registered in

the State of Oregon.

"Geol ogy Report. This report shall include
an adequate description, as defined by the
City Manager, of the geology of the site,
concl usi ons and recommendati ons regarding the
effect of geologic conditions in the proposed
devel opnent and options and recommendations
as to the carrying capabilities of the sites

to be devel oped. The investigation and
report shall be prepared by a professional
geol ogi st.

11

constraints upon urban uses (sl opes between 15% 35% enploy the
nost responsi bl e construction, desi gn, and managenent
techni ques possible to mnimze hazaradous [sic] conditions.
This may include clustering of housing on gentler slopes,
density reductions, etc." Plan Policies 11
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"Hydrol ogy Report. This report shall include
an adequate description, as defined by the
City Manager, of the hydrology of the site,
concl usions, and recommendations regarding
the effect of hydrologic conditions on the
pr oposed devel opnent, and options and
reconmendati ons covering t he carrying
capabilities of the sites to be devel oped.
The Hydrol ogy Report shall include but not be
limted to the requirements of Section 3.1023

[sic 3.1013] of these standards. The
i nvestigation and report shall be prepared by
a professional civil engineer registered in

the State of Oregon.

"k * * * %"

The city's findings provide in relevant part:

"Taken together, these policies and strategies
[quoted in part above] have the effect of inposing
severe limtations on development proposed in
steep sl ope areas. Such devel opnent is intended
to occur with mniml disturbance of existing
conditions, and only when thoroughly detailed
docunmentation is provided to indicate that hazards
within the developnent site and to adjacent
properties will not result.

"This proposal has not been designed in a manner

which would mnimze disturbance of the steep
slopes in this area. The applicant's devel opnent

plan indicates extensive areas within the site
where existing slopes exceed 35% Renoval of the
natural vegetative cover and extensive cuts and
fills are proposed in these areas of slopes
greater than 35% in order to accommodate proposed
apartnment buildings, carports, and parking areas.

Most of the areas shown with a slope of over 35%
are not mnor depressions, but are parts of major

t opographi cal features. These are the ravines
which run through the site and a portion of the
northerly bank which borders the Johnson Creek
f1 oodpl ai n. A nore sensitive design technique
woul d have clustered the wunits and other site
i nprovenents in areas of the site which have the
nost nodest slopes so that the ravines and nore
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severe slopes wuld be subject to nuch |ess
di st ur bance.

"* * * this proposal indicates nunmerous attached
dwelling wunits, parking areas, and carports in
areas where sl opes exceed 35%

"Standards contained in Section 2.0510 require the
subm ttal of detail ed soi l s, geol ogy, and
hydr ol ogy reports as a neans of ensuring
conpliance with the intent of the policies and
strategies cited above. These studies as
subm tted by the applicant are attached. Coments
fromthe City Engineering Division, also attached,
indicate that these reports are deficient in terns
of justifying conclusions reached in support of
the applicant' proposal. These comments are based
in part on an independent review of t he
applicant's soils and foundation investigation
conducted by Northwest Geotechnical Consultants. *

* %

"As stated in Section 2.0514, the soils, geology,
and hydrology reports required for devel opnment
sites in the Hillside Physical Constraint District
must i nclude data which denonstrate clearly that
t he proposed devel opnment will prevent or mtigate
possi ble hazards to life and property, adverse
effects to safety, and adverse inpacts on the
natural environnment. Specifically, the soils
report nust ‘'include data regarding the nature
distribution, and strength of existing soils,
concl usi ons and recomendati ons for gr adi ng
pr ocedur es, desi gn criteria for corrective
measur es, and opi ni ons and recommendat i ons
covering the carrying capacities of the site to be
developed in a manner inposing the mninmm
variance from the natural condition.' Simlarly,
the geology report nust 'include an adequate
description, as defined by the City WManager, of

the geol ogy of the site, concl usi ons and
recommendations regarding the effect of geologic
conditions in the proposed devel opnent, and

opi nions and recommendations as to the carrying
capabilities of the site to be developed.’
Finally, the hydrology report nust 'include an
adequate description, as defined by the City



Manager, of the hydrol ogy of the site, concl usions
and recommendations regarding the effect of
hydr ol ogi ¢ conditions on the proposed devel opnent,
and options and recommendations covering the
carrying capabilities of t he site to be
devel oped.’

"Whi | e sone soi |l s, geol ogy, and hydr ol ogy
informati on has been submtted by the applicant,
adequate data have not been included in these
reports to satisfy the requirenments of Section
2.0514. As discussed in the * * * comments of the
City Engineering Division, these reports failed to

i ncl ude sufficient t est dat a to verify
reconmmendat i ons or to provi de quanti fied
information to support conclusions mde in the
reports. The applicant's soils and foundation

investigation indicates that the site is stable
wi t hout providing soil shear strengths, noisture-

density dat a, or specific sl ope stability
anal ysi s. Many of the test pits evaluated on the
site were found to have soft to noderately-soft
clay; however, the report recommends that a
bearing value of 2,000 p.s.i. can be obtained at a
depth of 18 inches below the surface. No field
tests or |aboratory tests were performed to verify
field soil classifications. Simlarly, the soils

report failed to recomend slope gradients for the
proposed dans which would create detention ponds
as part of the project, and the perneability of
the proposed pond liner materials has not been
det er m ned.

"* * * |t is the opinion of the City Engineering
Division that with present soil conditions found
on the site, the applicant's soils engineer should
have performed specific tests to verify his
conclusions and recomendati ons. Wt hout these
test data, reports submtted by the applicant
dealing with the soils, geology, and hydrol ogy of
the site are inadequate and do not conform wth
provi sions of Section 2.0514." Record 12-14.

Petitioner does not directly challenge the above quoted

findings, which conclude that the report submtted by
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petitioner to satisfy the requirenments of Plan Standards
§ 2.0514 for a soils, geology, and hydrology report is
i nadequate. Rather, petitioner contends the city inproperly

construed its plan to allow it to qualitatively review the

adequacy of petitioner's subm ttal to satisfy t he
requirement in Plan Standards 8§ 2.0514 for a soils report.
According to petitioner, as long as the report addresses the
soils report subject matter identified in Plan Standards
8§ 2.0514 and is signed by a registered civil engineer, the
rel evant plan policies are fully inplenented, and there is
no authority under Plan Standards 8 2.0514 for the city to
qualitatively review the adequacy of the soils report
subm tted.

We reject petitioner's literal and narrow reading of
the soils report portion of Plan Standards § 2.0514. The
initial paragraph of that section nakes it clear that the
purpose of the report is to "prevent or mtigate possible
hazards to |life and property, adverse effects to safety, * *
* and adverse inpacts on the natural environnent." The fact
that Plan Standards 8§ 2.0514 goes further and (1) requires
submttal of a soils report, (2) identifies the required
content of that report, and (3) requires that the report be
signed by a registered civil engineer, does not nean a
report must be accepted wi thout question if it contains al
requi red subject matter.

Al t hough it could be stated nore clearly in the Plan

15



St andards docunent, we conclude the city's reading of Plan
Standards § 2.0514 to allow it to evaluate the reports
required by that section to determ ne whether the concerns
stated in the initial paragraph of that section, and the
related plan policies which are intended to be inplenented
by the reports in the first place, are adequately addressed
is reasonabl e, correct and consistent with the plan | anguage

quot ed above. Fifth Avenue Corp. v. Washi ngton County, 282

Or 591, 581 P2d 50 (1978); MCoy v. Linn County, 90 Or App

at 275-276; Gordon v. Cackamas County, 73 O App 16, 20-

21, 698 P2d 49 (1985).

The fourth assignment of error is denied.

Petitioner's challenge to the city's conclusion that
the geology and hydrology report requirenments of Plan
Standards 8 2.0514 are not nmet is based entirely on its view
that the |language in that standard requiring those reports
to "include an adequate description, as defined by the City
Manager, " is inproperly vague and inproperly grants
unbridled discretion to the «city manager. See ORS
227.173(1) (requiring that approval criteria and standards
be set forth in the city's devel opnent ordi nances); Lee V.

City of Portland, 57 Or App 798, 646 P2d 662 (1982) (Lee).

The ~city argues that petitioner sinply reads the
| anguage in Code 8§ 2.0514 incorrectly. We understand the
city to argue the Ilanguage to which petitioner objects

sinply recognizes that it is the <city manager, or the

16



pl anning staff as his del egate, who work with an applicant
to determne the appropriate level of detail necessary in
the reports required by that section, in view of the
particular nature of the project proposed and the soil,
geol ogic, and hydrologic conditions at a particular site

We do not wunderstand the city to contend the city nmanager
has unbridled discretion to make decisions on the adequacy
of the information submtted. Utimtely, it is the city
manager, the planning comm ssion, or the city council which
must determ ne whether the information submtted under Pl an
Standards 8 2.0514 is adequate to address the concerns
expressed in the 1initial paragraph of the section and
related plan policies. Nei t her ORS 227.173(1) nor Lee
requires the kind of precision in land wuse approval
st andards which petitioner argues is required.

In this case, the city did not sinmply find, wthout
expl anation, that the informati on submtted by petitioner is
i nadequat e. Had the city done so, petitioner mght well
have a neritorious conplaint under ORS 227.173(2). See
Commpbnweal th Properties v. Washi ngton County, 35 Or App 387,

582 P2d 1384 (1978). However in this case, as the findings
quot ed above show, the city obtained an independent expert
assessnent of the site and provided in its findings detailed
reasons why it found petitioner's report inadequate.

The fifth assignnment of error is denied.
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SI XTH ASSI GNVENT OF ERROR

"The site desi gn criteria requiring t he
preservation of 'as many trees as possible is
whol Iy lacking in standards."”

SEVENTH ASSI GNVENT OF ERROR

"The city's findings which stated that t he
devel opment was not designed in a nmanner to
preserve as many trees as possible is unsupported
by substantial evidence."

One of the city's site design review criteria, Plan

Standards § 3.1120(A)(9), requires as foll ows:

"The devel opnment [shall be] designed in such a
manner that as many trees as possible can be
preserved. Preserved trees and shrubs shall be

protected during construction.”
The city found that Plan Standards 8§ 3.1120(A)(9) was
not satisfied by the site design submtted by petitioner for

the follow ng reasons:

"* * * [T]his devel opnment has not been designed in
such a manner that as many trees as possible can
be preserved. By proposing substantial cuts and
fills in densely wooded, steep slope areas, this
devel opnent would require the removal of a |arge
nunmber of existing trees which could be preserved
if a nore sensitive design had been proposed. A
devel opnent schene which called for the clustering
of dwellings on portions of the site with the nost
noderate slopes would result in |ess disturbance

to steeper, nore sensitive areas, and in
preservation of a substantially greater nunber of
trees." Record 17.

Petitioner argues Plan Standards 8§ 3.1120(A)(9) is so
subjective and discretionary that it does not satisfy ORS
227.173(1), which, as the Court of Appeals explained in Lee,

requires that |and use standards be "clear enough for an

18



applicant to know what he nmust show during the application
process." Lee, 57 O App at 802.

Respondent contends that the criterion in Plan
Standards 8§ 3.1120(A)(9) is no nore subjective or unclear
than the standard requiring a "use at a particular |ocation
is desirable to the public convenience and wel fare and not
detrimental or injurious to the public health, peace or
safety, or to the character and value of the surrounding
properties * * * " which the Court of Appeals found to be
acceptable to conply with ORS 227.173(1). Lee, 57 O App at
802.

We agree w th t he city t hat Pl an St andar ds
8 3.1120(A)(9) is sufficient to conply with ORS 227.173(1).
Many land wuse planning standards are subjective and
i npreci se. ® The approval standard contained in Plan
Standards 8 3.1120(A)(9) is no nore inprecise or subjective

than the standard the Court of Appeals held to be adequate

9For exanple, the statutory standards for an irrevocably commtted
exception to statewi de planning goals includes a criterion requiring that
the land for which an exception is sought be "irrevocably comitted * * *
to uses not allowed by the applicable goal because existing adjacent uses
and other relevant factors nmeke wuses allowed by the applicable goa
i mpracticable * * *." ORS 197.732(1)(b). Anpng the criteria applicable to
reasons exceptions is a criterion requiring that "[t]he proposed uses are
conpatible with other adjacent uses or will be so rendered through neasures
designed to reduce adverse inpacts. ORS 197.732(1)(c)(D). However, in
some circunstances the Land Conservation and Developnment Conmm ssion
requires that approval standards be clear and objective. See
OAR 660-16-010(3) (requiring clear and objective standards for limting
uses that conflict with Goal 5 resource sites) and OAR 660-07-015
(requiring clear and objective standards for regulations affecting needed
housi ng) .
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in Lee.
In addition, the city did not, as petitioner suggests

in the petition for review, sinply reject petitioner's

proposal "due to 'insensitivity. Petition for Review 25.
Rather, the city explained in its findings why the standard
was not nmet (substantial cuts and fills in steeply sl oped,
densely wooded areas of the site) and suggested how the site
design mght be changed to conply wth Plan Standards
8 3.1120(A)(9) (clustering dwellings on noderately sloped,
| ess sensitive areas). 10
The sixth and seventh assignnents of error are deni ed.

El GHTH ASSI GNMENT OF ERROR

"The city's finding that the applicant has failed
to preserve significant wildlife habitat i's
unsupported by substantial evidence."

Pl an St andar ds 8§ 3.1120(A)(12) requires t hat
"[a]ttenpts to preserve significant wildlife habitat have
been made." Petitioner argues the finding adopted by the
city in this proceeding that "neaningful attenpts to
preserve significant wildlife habitat have not been nmade
* * * " |js not supported by substantial evidence.

The map of significant fish and wldlife habitat

included in the plan does not designate the subject property

10At the planning commission hearing petitioner suggested it could
nodi fy the proposal to reduce the anpunt of devel opnent on steep sl opes,
thus reducing the nunmber of trees that would be |[ost. However, the
application was not nodified.
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as including significant wildlife habitat. Respondent cites
other parts of the Plan Findings which it clainms identify
the property as containing significant wildlife habitat, but
we cannot tell from the cited pages whether respondent is
correct. Unl ess the property includes significant wildlife
habitat, as designated in the plan, petitioner has no
obligation under Plan Standards 8 3.1120(A)(12) to nmake a
meani ngful attenpt to protect significant wildlife habitat.

We do not agree with the city that it may, on a case by
case basis under Plan Standards § 3.1120(A)(12), determ ne
that a site includes significant wldlife habitat even
t hough the site is not included on the maps or inventories
of significant wildlife habitat in the acknow edged city
pl an. Because we cannot determne from the findings and
portions of the plan cited by the city that the plan
includes the subject property in its inventory of
signi ficant wldlife habitat, we sustain the eighth
assi gnnent of error.11

NI NTH ASSI GNMVENT OF ERROR

"The city's finding of an inability to provide
adequate public facilities because of increased
traffic is not supported by substantial evidence."

Plan Standards 8 6.0410 provides in part that "[n]o

l1However, because we have already rejected petitioner's challenges to
other bases for the city's decision denying the requested site design
review approval, sustaining the eighth assignnent of error is not a
sufficient basis for reversal or remand of the city's decision
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devel opnent will be permtted where it wll cause traffic
generati on beyond the street's current carrying capacity * *
* " Plan Standards 8§ 6.0435.1 provides in part "[l]ocal
streets typically carry less than 1000 vehicles per day."
(Enphasi s added.) Petitioner contends the city inproperly
denied its request because the devel opnment proposed wll
increase traffic on an adjoining local street to nore than
1000 vehicl es per day.

The relevant city findings are as follows:

"Traffic generated by this proposal would access
directly to SW 10th Dr., which is classified as a
| ocal street with an improved width of 44 ft. * *
* [T]lhis proposed developnent would generate
approximately 1,000 vehicle trips per average
weekday. This would nore than double the existing
vol unme  of trips, resulting in a total of

approximately 1,700 trips on this portion of SW
10th. * * * Section 6.0435.1 * * * jndicates that

| ocal streets typically carry fewer than 1,000
vehicle trips per day. These comments al so state
the undesirability of permtting traffic vol unes
on a local street in excess of 1,000 trips per

day. * * *" Record 18-19.

Al t hough the above-quoted findings do state that the
traffic on the adjoining local street wll exceed 1000
vehi cl es per day if the devel opnment is allowed, the city did
not conclude that Plan Standards 8 6.0410 was therefore

vi ol at ed. 12 We conclude that violation of Plan Standards

12The conclusion section of the city's findings includes no nention of
Plan Standards § 6.0410 at all. W note that just because Plan
Standards § 6.435.2 provides that local street typically carry less than
1000 vehicles per day, it does not necessarily follow that any devel opnent
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8§ 6.0410 was not one of the bases for the city's denial.
The ninth assignnment of error is denied.

TENTH ASSI GNMENT OF ERROR

"The sum total of the ~city's actions in
considering this application denied the applicant
due process."

In its final assignment of error, petitioner alleges
that the | ocal proceedings, viewed as a whole, show that it
did not receive the hearing before an inpartial tribunal

that it is entitled to under Fasano v. Washi ngton Co. Comm ,

264 Or 574, 507 P2d 23 (1973).13 Petitioner contends that
because the decision maker was biased, its constitutional
right to due process was viol at ed.

Petitioner concedes that it can point to no single
action by the city that supports its contention that its due
process rights were violated by the city. However
petitioner contends the city proceedings, viewed in their
entirety, show it was deni ed due process.

Al t hough the city applied the regulatory requirenents

in effect when the application was submtted, as required by

t hat will result in that figure being exceeded violates Plan
Standards § 6.0410.

13Citing Canpbell v. Board of Medical Exanminers, 16 Or App 381, 518 P2d

1042 (1972), petitioner also argues, incorrectly, that "quasi judicial
proceedi ngs nust be cloaked with outward indicia of fairness as well as
actually being fair." Petition for Review 30. As the Oregon Suprenme Court

made clear in 1000 Friends of Oregon v. Wasco County, 304 O 76, 84, 742
P2d 39 (1987), although an applicant for land use approval is entitled to
an unbi ased decision nmeker, the appearance of fairness doctrine does not
apply to quasi-judicial |and use proceedings in O egon.
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ORS 227.178(3), petitioner speculates the city did not want
to approve its application because the property was rezoned
shortly after the application was submtted, and the
proposed nulti-famly residential use would not be allowed
under current <city land wuse regulations. Petitioner
contends the staff inproperly advocated before the planning
comm ssion and city council that its request be denied. 14
Petitioner further argues the planning comm ssion's refusal
to allow petitioner to revise its application and submt
additional material in support of its application shows the
pl anning conmm ssion was biased.1° Finally, petitioner
contends, as it did under the assignnents of error discussed
above, that the city's msconstruction of substantive and
procedural plan requirenents show the city was biased.

We have already concluded that wth the possible
exception of the Plan Standard concerning protection of
wildlife habitat, the city correctly interpreted and appli ed
its plan provisions. As the city correctly notes, there is
not hi ng i nproper about planning staff recommendi ng that the
pl anni ng conm ssion take a particular action on a permt

application. The city actions petitioner conplains of under

l4petitioner also suggests the city staff was uncooperative and slow in
processing information it submitted. The record does not support
petitioner's suggestion

15peti ti oner does not allege the planning comm ssion violated applicable
statutory, plan or <code provisions by refusing to allow an anended
application or to accept evidence in support of its application. Rat her,
petitioner contends the refusal shows the planning comr ssion was biased.
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this assi gnnent of error, vi ewed i ndi vidual |y or
collectively, do not support its argunent that it was denied
due process or a decision by an inpartial tribunal.

The tenth assignnment of error is denied.

The city's decision is affirmed.
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