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AND ORDER
CI TY OF PORTLAND
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Appeal from City of Portl and.
Thomas R. Nicolai, Portland, filed the petition for

review and argued on his own behal f.

Peter A. Kasting, Portland, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 04/ 30/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals City of Portland Ordinance No.
162603, which anmends Title 34 (Subdivision and Partitioning
Regul ations) of the Portland City Code (PCC).
| NTRODUCTI ON

The challenges in this appeal are solely directed at

amendnents to the PCC which affect the way the city reviews

and approves "mnor |and divisions." As a prelimnary
matter, an understanding of the term nology utilized in the
PCC to refer to various kinds of |and divisions is
necessary.

Al'l divisions of land within the city of Portland are
either "subdivisions”" (creating four or nore lots) or
"partitions" (creating two or three lots). PCC 34. 16. 040;
34.16.100; 34.16.105. Partitions are further classified as
"major partitions" (partitions that include creation of a
new street) and "mnor partitions"” (partitions that do not
create a new street). PCC 34.16. 040.

Al'l  "subdivisions," "mpjor partitions,” and "m nor
partitions" are classified as either "mnor |and divisions"
or "major land divisions." PCC 34.16.024. As noted above,
this appeal concerns anendnments to PCC provisions governing
"'m nor | and di vi si ons, " whi ch i ncl ude bot h "'m nor

partitions” and those "subdivisions" that create ten or



fewer lots and do not create a new street.l All other | and

divisions, i.e., "mpjor partitions,"” "subdivisions" of 10 or
fewer lots that create a new street, and "subdivisions" of
nmore than 10 lots whether they create a new street or not,
are "mgjor |and divisions."

FACTS

In a related appeal, this Board remanded a city

deci sion approving a mnor |and division under former PCC

Title 34. Nicolai v. City of Portland, O LUBA
(LUBA NO. 89-053, October 10, 1989) (Nicolai 1). For mer
PCC Title 34 required all applications for mnor |and

divisions be found in conpliance with the PCC 34.50.090
"principles of land suitability,” and the conprehensive
plan, as well as other PCC provisions. In Nicolai I, we
determned (1) the city's decision was not made under clear
and objective standards, (2) the decision involved the
exerci se of discretion, and (3) the city erred by failing to
provide interested persons wth notice of, and an
opportunity to be heard regarding, the subject application
for mnor |and division.

On remand, the city amended Title 34, deleting from

PCC 34.30.030 a requirenment that mnor |and divisions conmply

1pCC 34.16.024(B) defines "minor |and division" as foll ows:

"A mnor land division is any land division creating ten or
fewer lots, which does not include the creation of a street,
and which has not been deternmined to be a major |and division
under the provisions of Section 34.30.025 of this Title."



with the PCC 34.50.090 "principles of land suitability,"” and
t he conprehensive plan.?2

Thi s appeal fol | owed t he city's adoption of
Ordi nance No. 162603 anending PCC Title 34.
FI RST ASSI GNMENT OF ERROR

"The city acted in violation of its conprehensive
plan and inplenmenting subdivision ordinance by
adopting anmendnments to mnor |and division review
criteria that are not in conpliance or consistent
with its conprehensive plan or Sections 34.04.020,
34.50.010 and 34.50.090 of the Portland City
Code. "

Petitioner argues that, notw thstanding the anmendnents
to Title 34 adopted by Ordinance No. 162603, al |
applications for mnor land divisions remain subject to the

PCC 34.50.090 "principles of land suitability."3 According

2Amended Title 34 requires that minor |and divisions be consistent with
t he conprehensive plan map desi gnation

3The subdivision and partition regulations of Title 34 include PCC
Chapter 34.50, "Principles of Acceptability." This chapter includes
approval standards addressing various aspects of | and divisions.
PCC 34.50.090, one of the sections in this chapter, is entitled "Land
Suitability." PCC 34.50.090. Like the parties, we refer, in this opinion,
to the standards of PCC 34.50.090 as the "principles of land suitability."
PCC 34.50. 090, which was not amended by Ordinance No. 162603, provides:

"Land Suitability.

"No land shall be subdivided or partitioned which is found
unsuitable for its intended use by the Hearings Oficer by
reason of flooding, inadequate drainage, susceptibility to nud
or earth slides, or any other reason harnful to the health,
safety or well-being of the proposed Subdivision or partition
or of the community at |arge. However, the Hearings O ficer
may approve a Subdivision plat or a partition map if the
subdi vider or partitioner inproves, or as provided in Chapter
34.40 of this Title, agrees to inprove the |and consistent with
the standards of this and other titles of the City of Portland




to petitioner, if the "principles of land suitability" are
approval criteria for applications for mnor |and divisions,
then decisions on mnor land divisions are discretionary,

and the PCC, as anended, erroneously fails to provide for

notice to, or an opportunity for, interested persons to be
heard in connection with such applications. Ni colai |;
ORS 227.175(3) and (10). Petitioner suggests that to

interpret amended Title 34 so that the "principles of |and

Code in order to make lots or parcels suitable for their

intended uses. In determning the suitability of the land for
Subdi vision or partitioning, the Hearings Officer shal
consider the objectives of this Title, including but not

l[imted to the follow ng:

"(A) The danger of life and property due to the increased
flood heights or velocities caused by fills, roads and
i ntended | and uses.

"(B) The danger that intended structures and inprovenents may
be swept onto other |ands or downstreamto the injury of
ot hers.

"(C) The ability of water supply and sanitation systems to
prevent disease, contami nation and unsanitary conditions
under flood conditions.

"(D) The susceptibility of proposed |and uses to flood damage
and the effect of such damage on the individual owner.

"(E) The inportance of the services provided by the proposed
| and uses to the comunity.

"(F) The safety and access to the property for energency
vehicles in tinmes of flood.

"(G The costs of providing public services during and after

flooding, including maintenance and repair of public
utilities and facilities such as sewer, gas, electrica
and water systens, street lighting, and streets and
bridges. " (Enphasis supplied.)



suitability" no |onger apply to mnor |and divisions would
render the PCC internally inconsistent and, thus, would be
i ncorrect.

Finally, petitioner contends that to the extent the
di sputed anendnments have elimnated the forner Title 34
requirenment that mnor Jland divisions comply with PCC
34.50. 090, anended Title 34 is inconsistent with the city's
conpr ehensi ve plan (plan).

We address each of petitioner's contentions bel ow.

A. Conti nued Applicability of PCC 34.50.090.

Ordi nance No. 162603 anended PCC 34.30.030(A) as
follows (brackets indicate deletions and underlining
i ndi cates additions):

"In the case of a mnor land division [which is a
m nor partition], it nmust be denobnstrated that:

"(1) It is in conformance with the conprehensive
pl an map desi gnati on.

"[(2) It is in conformance with the principles of
| and suitability specified in Section
34.50.090 of this Title.]

"[3]1(2) 1t is in conformance wth the design
standards for |lots and parcels specified in
Section 34.60.030 of this Title.

"[4] (3) The conti nuation of exi sting princi pal
streets in surrounding areas wll not be
partially or fully bl ocked [ or made
i npractical].

"[5](4) Access to adjacent property from streets, as
required by City Code will not be partially
or fully elimnated [or nade inpractical].

"[6] (5) [ Adequate required] Water, sanitary sewer or



approved subsurface disposal systens and

dr ai nage facilities, whi ch meet City
requi renents are avai l abl e or can be
provi ded.

"[71(6) [The] Al requirenments of the City Engineer
[ has no objection] nust be net.”

Notwi t hstanding the deletion of the reference to
PCC 34.50.090 in the amended PCC 34.30.030(A), petitioner
contends the PCC 34.50.090 "principles of land suitability"
continue to apply to mnor land divisions by the express
terms of PCC 34.50.090 and by operation of PCC 34.50.010.
PCC 34.50. 010 states in part:

"Conformance with Pl ans. A | and di vi si on,
whet her by subdivision or partitioning shal
conformto the Conprehensive Plan, * * * and shal
conform to the principles of acceptability * * *
established in this Title. * * * " (Enphasi s
supplied.)

PCC 34.50.090 provides in part:

"Land Suitability. No land shall be subdivided or
partitioned which 1is found wunsuitable for its
i ntended use by the Hearings Oficer by reason of
fl oodi ng, inadequate drainage, susceptibility to
mud or earth slides, or any other reason harnful
to the health, safety or well being of the future
residents or property owners of the proposed
subdivision or partition or of the community at
|arge.* * *" (Enphasis supplied.)

Petitioner contends a mnor |land division nust be
either a partition or a subdivision, depending on the

nunbers of parcels or lots created.* Petitioner argues

4See I ntroduction, supra.



PCC 34.50.010 and 34.50.090 provide requirenents applicable
to all divisions of |and, because approval will result in
the ~creation of ei t her a subdivision or partition.
Petitioner argues PCC 34.50.090 applies to all divisions of
land, including mnor |and divisions because (1) anended

PCC 34.30.030(A) does not specifically state PCC 34.50.010

and 34.50.090 do not apply to mnor land divisions, and (2)
PCC 34.50.010 and 34.50.090 do not specifically state that

t hey do not apply to mnor |and divisions.

Petitioner al so suggests t hat i nterpreting t he
chall enged anendnment to PCC 34.30.030(A) as having the
effect of elimnating the "principles of land suitability"
as approval criteria applicable to mnor land divisions is
an incorrect interpretation of the challenged anmendnent,
because it would conflict with PCC 34.04.020, the purpose
section of the subdivision and partitioning regulations.?>®

Petitioner contends if mnor divisions are not reviewd

S5PCC 34.04.020 provides in part:

"Scope and Purpose. This Title is adopted for the purpose of
protecting property values, furthering the health, safety and
general welfare of the people of the community and to provide
uni form standards for the subdivision and partitioning of |and
and the installation of related inprovenments in the City of
Port | and.

"It is the intent of this Title to noderate street congestion,
secure safety from fire, flood, geological hazards, pollution
and other dangers, to provide adequate light and air, to
prevent overcrowmding of land, and to facilitate adequate
provisions for transportation, water supply, sewage disposal
drai nage, education, recreation and other public services and
facilities. * * *"



against the "principles of land suitability,” then mnor
di visions cannot be regulated to achieve the ains of, or
protect the values specified by, PCC 34.04.020.

The city ar gues t hat t he del etion of t he
PCC 34.30.030(A)(2) requirenment that mnor |and divisions
conply with the "principles of land suitability,” has the
|l egal effect of rendering PCC 34.50.090 inapplicable to
m nor | and divisions. According to the city, PCC 34.50.090
only applies to subdivisions and partitions which are not
m nor | and divisions.

The city mintains that PCC 34.30.030(A) provides
different standards and procedures for approval of those
divisions of Jland which are classified as mnor |and
divisions. The city argues that the PCC 34.50.090 standards
and procedures do not apply to partitions or subdivisions
which are not classified in the PCC as m nor |and divisions.
Conversely, the city argues that the criteria applicable to
divisions of land classified as subdivisions and partitions
do not apply to mnor |and divisions, unless the mnor |and
di vision regul ations specifically require it.

Finally, the <city argues petitioner has <cited no
aut hority prohi biting renoval of t he PCC 34.50.090
"principles of Jland suitability" as approval standards
applicable to mnor | and divisions.

We are required to view the PCC as a whole, and in a

way whi ch does not produce absurd results. Byrnes v. City




of Hillsboro, O App _ (CA A63163, April 18, 1990),

slip op 3. In the challenged ordinance, the city
specifically deleted the requirenent that m nor | and
divisions conply with the PCC 34.50.090 "principles of |and
suitability,” in order to <create <clear and objective
approval standards for mnor |and divisions. The city also
changed the scope of PCC 34.30.030(A), from applying to

m nor land divisions which are also mnor partitions, to

applying to all mnor |and divisions. Approval of a m nor
and division is neasured entirely against the standards

contained in, and referred to by, PCC 34.30.030(A).6% The
city has made a policy choice that Iand divisions which
create no nore than 10 lots or parcels, and do not create a
street, may be classified and approved separately from ot her
| and di vi si ons.

We agree with the city that the disputed amendnents do
create a discrete class of |and division, styled m nor |and

divisions.” It is also evident that the city intended to

6Amended PCC 34.30.030(A)(2) provides a minor |and division nmust conform
to t he design st andar ds for "lots and parcel s speci fied in
Section 34.60.030 of this Title." Id. Additionally, a mnor division, if
it results in a subdivision, nust be evidenced by a subdivision plat
conformng to the requirenents of PCC 34.20.060 and 34.20.070, and if the
m nor division results in a partition, certain information and procedures
specified in PCC 34.30.020 are required. As we understand it, only those
subdi vi sion and partition regul ations specifically referenced in the mnor
l'and division regulations apply to minor land divisions. See PCC 34.30.010
(The planning director is required to approve mnor land divisions "in
accordance with these regulations.™)

"The city also argues that consistent with ORS 92.046(1), it has sinply
anended its code to provide different levels of review for different kinds

10



remove fromits code the former requirenment that m nor |and
divisions conply with the "principles of land suitability."”
We believe the city's failure to anmend its references
to subdivisions and partitions, in PCC 34.04.020, 34.50.010
and 34.50.090, to explicitly exempt mnor |and divisions
governed by PCC 34.30.030(A) from the scope of these PCC

of partitions. As we understand the city's argunment, a mnor |and division
is considered under the PCC to be a discrete type of partition, but is not
classified as either a partition or a subdivision under the anended PCC
ORS 92.046(1) provides:

"The governing body of a county or a city nay, as provided in
ORS 92. 048, when reasonably necessary to acconplish the orderly
devel opnent of the land within the jurisdiction of such county
or city under ORS 92.042 and to prompte the public health,
safety and general welfare of the county or city, adopt
regul ati ons or ordi nances governi ng approval, by the county or
city of proposed partitions. Such regul ations or ordinances
shall be applicable throughout the area over which the county
or city has jurisdiction under ORS 92.042, or over any portions
t her eof . Such ordinances or regulations may specify the
classifications of such partitions which require approval under
this section and nmay establish standards and procedures
governing the approval of tentative plans for such partitions,
The standards may include all, or less than all, of the sane
requirenents as are provided or authorized for subdivisions
under ORS 92.010 to 92.190 and may provide for different
standards and procedures for different classifications of such
partitions so long as the standards are no nore stringent than
are inposed by the <city or county in connection wth
subdi visions." (Enphasis supplied.)

ORS 92.046(1) neither authorizes nor prohibits the city from adopting
separate standards for divisions of land the city chooses to classify as
m nor |and divisions. ORS 92.046(1) purports only to authorize provision
of standards and procedures for di fferent ki nds  of partitions.
ORS 92.010(6) and (7) specifically define the terns partition and
ORS 92.010(13) and (14) define the term subdivision, as these terns are
used in ORS 92.010 to 92.190. As explained in the introduction to this
opi nion, under the PCC definition of mnor land division, certain nnor
land divisions are also subdivisions, as that term is defined by
ORS 92.010(13) and (14). I ndeed, the anended PCC includes regulations
applicable to mnor land divisions that retain, and rely upon, the
distinction between subdivisions and partitions for purposes of required
plat information. PCC 34.30.030(C)

11



sections, produces an anbiguity in the scope of those PCC
sections. Where a legislative enactnent is anbiguous, we
may examne the legislative history of the enactnent to
determne legislative intent. In this regard it is relevant
that (1) the city recognizes mnor land divisions as a
di screte type of I and  di vision, and (2) the city
specifically deleted fromthe PCC the requirenent that these
m nor land  divisions comply with the PCC 34. 50. 090
"principles of land suitability.” W see nothing in anended
PCC Title 34 to require the "principles of | and
suitability," specifically rejected as approval criteria for
m nor | and divisions by the city, to continue apply to m nor
| and divisions.8 Therefore, we believe it would frustrate
the clear legislative intent of Ordinance 162603, and woul d
produce an absurd result, to determne that the "principles
of land suitability" remain as approval criteria for
applications for mnor |and divisions.

In sum we conclude it is a correct interpretation of
the challenged PCC anmendnents that the city deleted the
former PCC requirenment that mnor |and divisions conply with
t he PCC 34.50. 090 "principles of | and suitability."
Furthernmore, we agree with the city that there is nothing in

the PCC to prohibit the city from renoving the fornmer

8\We do not see anything in PCC 34.04.040, the purpose statement for the
city's subdivision and partitioning regulations, which prohibits the city
from renoving the "principles of land suitability" as criteria applicable
to mnor | and divisions.

12



requirenent that such divisions <conply wth the PCC
34.50.090 "principles of land suitability".
Thi s subassi gnnent of error is denied.

B. Compliance Wth the Conprehensive Pl an

ORS 197.835(5) provides:

"The board shall reverse or remand an anendnent to
a | and use regulation * * * jf:

"(a) the regulation is not in conpliance with the
conpr ehensi ve pl an.

ot

Petitioner argues renoval of t he former PCC
requi rements that mnor |and divisions be in conpliance with
the city's conprehensive plan, and that such |and divisions
satisfy the "principles of land suitability,"” causes the PCC
to be out of conpliance with the city's plan. Specifically,
petitioner argues approval of a mnor |land division wthout
determ ning such mnor division conplies with the PCC
34.50.090 "principles of land suitability"” and the
requi rements of the conprehensive plan, violates plan

policy 8.13 and plan goal 11A.°9 We address separately

9Petitioner also argues deletion of the "principles of land suitability"
as approval criteria for mnor land divisions violates Plan policy 10.10
whi ch provi des:

"Devel op nmechanisns for better enforcenent of conditions
required of individual projects in zone changes, conditional
use and vari ance cases."

Petitioner argues that because the anended PCC authorizes ninor
divisions of land, to the maxinum density authorized by the plan nap
designation, there will be an increased demand for variances from other

13



conpliance with plan policy 8.3 and plan goal 11A

1. Pl an Policy 8.13

Pl an policy 8.13 provides:

"Control the density of developnent in areas of
natural hazards consistent with the provisions of
the City's Building code, Chapter 70, the Flood
Plain Ordinance and the subdivision ordinance."”
(Enphasi s supplied.)

Petitioner also cites |language from a docunment entitled
"Envi ronnent Conprehensive Plan Support Docunment: (No. 8 of
11 Docunents)" (plan support docunent) which provides in

part:

"Natural hazards dictate restraint and careful
assessnent of remaining vacant land in Portland
prior to devel opnent.

"Land is an increasingly Ilimted resource in
Port| and. Little land suitable for residential
devel opnent remmi ns vacant. \What vacant | and does

exi st has often been passed over due to
constraints such as slope, soils, lack of services
or access." Plan support docunent 43.

"Restraint and careful assessnment when dealing
with areas of natural hazards, is assured through
several regulatory check-points.

"Forenost anpbng the devices to assure protection

provi sions of the PCC because of adverse topographic and other natural
conditions. Petitioner argues that the city should have nade distinctions
regardi ng properties on the west hills which nmay be subject to nore severe
t opographi c constraints than other property within the city.

The city contends there is no conflict between the disputed anmendnents
and this policy. According to the city, the amended criteria applicable to
m nor divisions provide adequate enforcenent controls. The city also
contends to the extent there wll be increased requests for variances
resulting from the anmendnents, nothing in plan policy 10.10 purports to
prevent or discourage potential future requests for variances or other |and
use approvals. W agree with the city.

14



of land elenments and citizens, is Chapter 70,
Excavation and Grading, of the Uniform Building
Code. This chapter sets forth rules and
regulations to control excavation, grading and
earthwork construction, and is pertinent to areas
in the city subject to |andslide and/or earthquake

damage, and i ncl udi ng ar eas with dr ai nage
channel s. It requires an applicant, in a
specified tine, to elimnate all identified
hazards." Pl an support docunent 45.

Petitioner argues these statements in the plan support
docunent provide the rationale for plan policy 8.13, and as
such are relevant in determning the scope of plan policy
8.13. Petitioner contends the "principles of |and
suitability" are the inplenmenting neasures specifically
designed to control density in areas of natural hazards.
Petitioner contends that elimnating such specific plan
i mpl ementing measures is not in conpliance with the plan.
Petitioner also contends that changing the requirenment
that all mnor land divisions conply with the conprehensive
plan to a requirenent that all mnor |and divisions conply

with the conprehensive plan map designation is inconsistent

with the "careful assessnment"” approach for decisions
affecting devel opnment in natural hazard areas articulated in
the plan support docunments quoted above. Petitioner argues
the plan does not authorize the maxi num devel opnent density
allowed by the plan map designation wthout an initial
determ nation of whether the land is suitable for the
density proposed.

The city contends the disputed anendnents are

15



consistent with plan policy 8.13. According to the city,
plan policy 8.13 requires only that developnent in areas of
natural hazards be "consistent with the provisions of the
Uni f orm Bui | di ng Code, Chapter 70, the Flood Plain O dinance
and the Subdivision Ordinance."” According to the city, the
PCC conplies with this plan policy because the subdivision
ordi nance continues to apply to mnor divisions, only with a
| esser degree of review The city argues nothing in this
plan policy prohibits applying a | esser degree of review to
m nor |and divisions. The city states plan policy 8.13 does
not require application of the "principles of | and
suitability” to mnor divisions. The city also argues there
is no inconsistency with the plan in requiring conpliance
with the plan map designation, as opposed to plan policies,
because the plan map designation is based on the policies in
the plan. The ~city contends devel opnent density 1is
controlled, as required by plan policy 8.13, by the plan
map.

Additionally, the <city mnmaintains the plan support
docunment wupon which petitioner relies is not a part of the
city's conprehensive plan, but rather provides "background
informati on" and consequently does not |imt the city's
authority to anmend PCC Title 34. Respondent's Brief 8.
Specifically, the city contends the plan support docunent is
merely:

"part of a series of reports that provi de
addi tional information about the elenments of the

16



conpr ehensi ve pl an. It does not establish goals
or policies; It merely  provides backgr ound
information.” Respondent's Brief 7-8.

Pl an policy 8.13 states that the city will control the
density of devel opnent in natural hazard areas through both
the building code and the subdivision ordinance. It is not
di sputed the subdivision ordinance referred to in plan
policy 8.13 is PCC Title 34, which has been anended, and
which is at issue in this appeal. As far as we can tell,
the only provisions in PCC Title 34 which control
devel opnent in areas of natural hazards are the PCC
34.50.090 "principles of land suitability.” W agreed with
the city, infra, that its amendment to PCC 34.30.030(A)(2)
del etes the PCC 34.50.090 "principles of land suitability"
as an approval standard for m nor |and divisions. However
this deletion results in an apparent conflict wth the
requi renment of plan policy 8.13 that devel opnment in natura
hazard areas be controlled through the subdivision
ordi nance. 10 \Where there is an apparent conflict between a
pl an provision and an anmended | and use regulation, the city
must explain in its findings why the anendnent does not

conflict with the plan provision. See Watt v. City of

Cannon Beach, 10 Or LUBA 217 (1984). Ot her than asserting

that there is no conflict, the city has not provided an

10\ are aware of nothing in the plan map designation which controls
devel opnent in natural hazard areas.

17



adequat e explanation. 1l Wthout an explanation of how
policy 8.13 is to be carried out in the absence of
application of the PCC 34.50.090 "principles of |I|and
suitability," we cannot concl ude that the disputed
amendnents are in conpliance with plan policy 8.13.12

Thi s subassi gnnent of error is sustained.

2. Pl an Goal 11A

Petitioner clainms the disputed amendnents violate plan
goal 11A, which provides:

"Provide a timely, orderly and ef ficient
arrangenent of public facilities and services that
support existing and planned |and use patterns and
densities.”

11The city's decision explains only that approximately 100 ninor |and
divisions are approved annually, and it finds a need to process such

applications expeditiously. In its brief, the city states, elinnation of
the "principles of land suitability" as approval criteria for all minor
land divisions, is justified. |In its brief, the city suggests it is within
the city's legislative discretion to determne that certain classifications
of land wuse decisions have a de mnminims inmpact on the overal

i mpl ementation of its plan and | and use regul ations, such that the city may
properly subject such decisions to a less stringent |level of review Ve
cannot tell, however, from the city's decision, the findings adopted in
support of that decision, or the record subnmtted in this proceeding, that
such is the circunstance here. Prior to the challenged anendment, plan
policy 8.13 was inplenented, in part, by application of PCC 34.50.090 to
all land divisions. |If the city now believes approximtely 100 m nor |and
divisions may be approved annually, wthout any consideration of the
"principles of land suitability" in PCC 34.50.090, it nust explain in its
findings how that position is consistent with plan policy 8.13.

12Because we decide this subassignnent on the basis of plan policy 8.13
itself, it is unnecessary to determ ne whether the plan support docunents
are a part of the city's conprehensive plan. However, regardl ess of
whet her the support docunents are a part of the plan, the support docunents
may be consulted as an aid in determ ning the nmeani ng of plan policies.

18



Petitioner argues the disputed Title 34 anendnents violate
this plan goal because mnor l|and divisions wll be
aut horized wi thout first determ ning whether timely,
orderly, and efficient public facilities and services can be
provided to service the units of land created by the m nor
di vi si on. Petitioner also <clains that the disputed
amendnents will encourage "serial partitions.”

The city argues anended PCC 34. 30.030(A) (5) authorizes
approval of mnor land divisions only if water, sewer and
drai nage systens and facilities "are available or can be
provi ded. " The city contends that PCC 34.30.030(A)(5)
establishes the challenged ordinance anendnents are in
conpliance with plan goal 11A. The city also argues that to
the extent that serial partitions are encouraged, nothing in
pl an goal 11A prohibits them

Petitioner does not explain, and it is not apparent,
why anmended PCC 34.30.030(A)(5) is not in conpliance wth
pl an goal 11A. Furthernmore, we agree with the city that
even if "serial partitions" are encouraged by the disputed
amendnents, nothing in plan goal 11A prohibits serial
partitions.

Thi s subassi gnnent of error is denied.

The first assignnent of error is sustained, in part.

SECOND ASSSI GNNMENT OF ERROR

"The city msconstrued the applicable law and
acted in violation of state statutes, State-w de
Pl anning Goals 1 and 2, and its conprehensive plan
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and i nplenmenting subdivision ordi nance by anmendi ng
m nor land division review criteria wthout
adequate findings in the record denonstrating (a)
a factual basis or rationale for such anmendnents,
(b) consideration of alternatives in |Ilight of
objections raised or (c) reasoning or factual
evidence as to how such anmendnents elimnate the
exercise of discretion so as to nmake review
criteria clear and objective."

FOURTH ASSI GNMENT OF ERROR

"The city msconstrued the applicable law and
acted in violation of ORS 227.175(10) and 227.180
by repealing mnor |and division notice and appeal
rights without in fact establishing clear and
obj ective standards which elimnate the exercise
of discretion in such | and use deci si onmaking. "

Under these assignnents of error, petitioner mkes two
cl ai ms. First, petitioner contends that even w thout the
requirenents for reviewing a mnor |and division against the
plan and the PCC "principles of land suitability," mnor
| and di vi si ons approved pursuant to anended PCC 34. 30. 030(A)
are nevertheless discretionary approvals of pr oposed
devel opnents of land, i.e., "permts,"” as defined by ORS
227.160(2). Therefore, according to petitioner, the city
must provide for notice and an opportunity for interested
per sons to be heard regar di ng such applications.
ORS 227.175(3) and (10); 227.180.

Second, petitioner claims the city has not adequately
explained in its findings the reasoning for the chall enged
amendnment s. We address each of these clains separately

bel ow.
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A. Compliance with ORS 227.175(3) and (10)

Petitioner asserts t hat application of
PCC 34.30.030(A)(1)-(6) involves the exercise of discretion,
interpretation, and factual, policy or |legal judgnent.
Petitioner specifically argues PCC 34.30.030(A)(3), (4) and
(6) require such interpretation and judgnent. 13

The parties agree that the PCC does not require or
provide for notice or a hearing before the city nmay nmake a
final decision concerning a proposed mnor |and division.
Therefore, if petitioner is correct that PCC 34.30.030(3),
(4) or (6) are discretionary criteria, the PCC as anended,

viol ates 227.175(3) and (10). 14

13We do not consider whether PCC 34.30.030(1), (2) and (5) are
discretionary criteria, because petitioner supplies no argunment in his
petition for review concerning them save the assertion that all of the
PCC 34.30.030 criteria are discretionary. LUBA will not create
petitioner's argunent. Deschut es Devel opment v. Deschutes County, 5 Or
LUBA 218, 220 (1982). Petitioner does suggest the followi ng statement in
the chal | enged ordi nance denonstrates the discretionary nature of decisions
regardi ng mnor |and divisions:

"The proposed anmendments are supportive of [plan goal 11A] in

that they require that public facilities, including access,
sewer, water and streets, be sufficient to support the new
buil ding sites being created.” Record 3.

However, we do not understand this statenent to be an approval standard.
It is sinply a statement indicating how a particular plan goal is to be
satisfied by the proposed PCC anendnents. In order to deternine whether
application of the ordinance involves interpretation or the exercise of
factual, policy or legal judgnment, we |look to the applicable approval
st andards thensel ves.

14 n Doughton v. Douglas County, 88 Or App 198, 744 P2d 1299 (1987), the
Court deternmined that |ocal government permt decisions over which this
Board has jurisdiction wunder former ORS 197.015(10)(b)(A) are also
discretionary "permts" wunder ORS 215.402(4) for which notice and an
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1. PCC 34.30.030(A)(3) and (4)

PCC 34. 30.030(A)(3) provides:

"The continuation of existing principal streets in
surrounding areas will not be partially or fully
bl ocked. "

PCC 34. 30.030(A)(4) provides:

"Access to adjacent property from streets, as
required by City will not be partially or fully
el imnated. "

Petitioner contends that PCC 34.30.030(A)(3) and (4)
require interpretation and the exercise of judgnment to
determine whether a street is "partially blocked,” and
whet her access is "partially elimnated.”

The city argues that these determ nations are nerely
mechani cal, and involve no interpretation or judgnment. The
city argues:

"This criterion requires the Planning Director to
verify that the continuation of existing principal
streets in surrounding areas will not be partially
or fully blocked. * * * A street is "fully"
bl ocked if it is 100 percent blocked. A street is
"partially" blocked if the blockage is anything
| ess than 100 percent."” Respondent's Brief 12-13.

The city applies t he sane ar gument to PCC
34.30.030(A) (4).
We agree with the city.
2. PCC 34.30.030(A)(6)

PCC 34. 30.030(A) (6) provides:

opportunity to be heard are required. The |anguage of ORS 215.402(4) and
ORS 227.160(2), applicable to cities, is nearly identical.
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"Al'l requirements of the City Engineer nust be
met."

Petitioner argues this requirenent is discretionary.
Petitioner argues that one of the requirenments of the city
engineer is to determ ne whether "sufficient access" wll
result fromthe mnor land division. Petitioner contends if
t he city engi neer det er m nes t hat t he access S
insufficient, that the terns of PCC 17.88.010 are relevant.
PCC 17.88.010 provides in part:

"No single famly * * * puilding shall be
constructed * * * on property that does not have
direct access by frontage or recorded easenent
with not less than ten feet width of right-of-way
to a street used for vehicular traffic. I f such
street or any other street adjacent to the
property wused for vehicular access for said
property does not have a standard full-wdth

i mprovenent, including sidewalks, the owner as a
condi tion of obt ai ni ng a bui | di ng permt,
conditional use, zone change, land partition or

vari ance, shall provide for such an inprovenent or
a portion thereof as designated by the City
Engi neer, in accordance wth the provisions
el sewhere in this Title. \Were, in the opinion of
the City Engineer, it is not feasible to provide
such a standard inprovenent, he my allow a
t enpor ary i npr ovenent appropriate for t he
circunstances * * *_ "

Petitioner contends the city engineer's determ nation under
PCC 17.88.010 is discretionary. Petitioner suggests that
the necessity for the city engineer to exercise judgnment
necessarily makes the planning director's decision under
PCC 34. 30.030(A)(6) discretionary as wel .

The city does not dispute that the city engineer may
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apply PCC 17.88.010 in the engineer's review of applications
for mnor |land divisions. However, the city states
PCC 17.88.010 is not acknowl edged and is not a |and use
regul ati on. The ~city ~contends PCC 17.88.010 states
requi renments for the construction of streets. The city
argues the city engineer is required to mke the above
quoted determ nations regarding streets and the city
planning director nust find that the requirenments of the
City Engineer are net. According to the city, this process
does not convert the planning director's decision on an
application for a mnor land division into a decision
involving interpretation or the exercise of judgnment.
The city argues:

"* * * [PCC 34.30.030(A)(6)] is really a condition
of approval, or a sinple requirenent. |If the City
Engi neer has inposed a requirement, the Planning
Director nust sinply inpose a condition that the

requirement is net. The ordi nance does not | eave
the Planning Director with any discretion in the
matter." Respondent's Brief 15.15

15The city also argues the PCC 34.30.030(A)(6) requirement, that the
planning director find that all of the requirenents of the engineer are
met, is analogous to a requirenent that the planning director find that the
city engineer has checked a box on a checklist to indicate the city
engi neer's approval of the proposed ninor |and division. The city states
that a requirement that the director find that a particular box on a
checklist is marked does not involve the exercise of discretion

VWhile it may be the case that a provision in an ordinance requiring the
planning director find that a checklist is conpleted by certain city
of ficials does not involve the exercise of discretion within the nmeani ng of
ORS 227.160(2), anended PCC 34.30.030(A)(6) does not sinply require the

pl anning director to find that certain boxes on a checklist are marked. It
woul d be an incorrect interpretation, having no basis in the |anguage of
the PCC, to read PCC 34.30.030(A)(6) in this manner. Rat her,
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A city deci sion does not i nvol ve di scretion,
interpretation or the exercise of factual, policy or |Iegal
j udgnent where the applicable standards articul ate objective
criteria for deciding "when, whet her, and how' each

criterion is satisfied. See Doughton v. Douglas County, 82

O App 444, 449, 728 P2d 887 (1986), rev den 303 O 74
(1987) (interpreting whether a decision is discretionary
under former ORS 197.015(10)(b)).

PCC 34. 30. 030(A) (6) does articul ate criteria for
deci ding what the planning director is to do when the city
engi neer determnes that the engineer's <criteria are

currently and unconditionally net . However, PCC

34.30.030(A)(6) provides no guidance regarding what the
planning director is to do if the requirenents of the city

engineer are not net or if the planning director inposes

conditions to assure the city engineer's requirenments are
met . While the city suggests in its brief that if the
requi renments of the city engineer are not currently met, the

planning director may sinply inpose conditions that the

PCC 34.30.030(A)(6) requires the planning director to deternmine all of the
requi renents of the city engineer are net.

Additionally, while we do not specifically consider PCC 34.30.30(A)(5)
concerning availability of water, sewer, and drainage systens and
facilities because petitioner does not specifically argue that the standard
i mposed by that section requires discretionary decision nmaking, the city
offers simlar interpretive argunents in defense of that section. e
simlarly question whether that section is properly interpreted to sinply
require that the planning director find that the appropriate city staff
represent that the facilities and services are available or can be
provi ded.
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engineer's requirenents be net, we note there are no
standards to guide this |atter determ nation. Specifically,
there are no standards to guide the planning director in
choosi ng between (1) denying the application for a m nor
| and division because the requirenents of the engineer are
not nmet, or (2) determning it is feasible to satisfy the
requi renments of the city engineer and that conditions should
be i nposed by the planning director requiring the engineer's
criteria to be net.16

We conclude the determ nation required of the planning
di rector under PCC 34.30.030(A)(6), that the requirements of
the city engineer be nmet, involves the exercise of factual
policy or | egal j udgnment to determ ne under what
circunstances neeting those requirenents is feasible, and
may be attained through the inposition of conditions. Thus,

the city erred in failing to provide for notice to, and an

16The city notes it understands its ordinance nmy raise delegation
issues e.g. whether the city planning director is required to make the
initial determination regarding feasibility of the proposal to conformto
the requirements of the city engineer; see Margulis v. City of Portland, 4
O LUBA 89 (1981); and whether the planning director determ nation required
by PCC 34.30.030(A)(6) is a "detailed technical matter" which nay be |eft
to be worked out between an applicant and the city engineer, Myer v. City
of Portland, 67 O App 274, 282, n 6, 678 P2d 741, rev den 297 O 82
(1984). The city's argunments concerning possible inproper delegation of
deci sionmaking to the city engineer and other city staff relate to its
offered interpretations of PCC 34.30.030(A)(5) and (6). W reject the
city's interpretation of PCC 34.30.030(A)(6) and do not consider
PCC 34.30.030(A)(5). See n 13, 15, supra. Petitioner does not allege or
present argunent in the petition for review that the city's decision
i mproperly delegated decision making authority to the city engineer or
other city staff, and we decline to address the city's del egati on argunents
in these circunstances.
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opportunity for, interested persons to be heard under
ORS 227.175(3) and (10).

Thi s subassi gnnent of error is sustained, in part, with
regard to PCC 34.30.030(A)(6).

B. Adequacy of the Findings

Petitioner ar gues t he findi ngs supporting t he
chal l enged ordinance are inadequate (1) to explain the
city's choices between conpeting policies, (2) to explain
the <city's rationale for Its decision, and (3) to
denonstrate an adequate factual base for the challenged

or di nance. Lima v. Jackson County, 3 O LUBA 78 (1981);

Gruber v. Lincoln County, 2 Or LUBA 180 (1981). 1/

The city contends its findings are adequate to support
t he chal |l enged ordi nance. The city correctly states that

Lima v. Jackson County, supra, and Gruber v. Lincoln County,

supra, do not control the challenged ordinance. Bot h of
t hose cases I nvol ved deci si ons to apply | and use
designations to specific properties. Specific properties
are not involved in the adoption of the challenged
or di nance.

17petitioner also argues the city was required to adopt findings
required for a quasi-judicial decision. Estate of Gold v. City of
Portland, 87 Or App 45, 740 P2d 812 (1987).

In this case, however, the elenents of quasi-judicial decision neking
are not present. Pre-existing criteria have not been applied to a concrete
fact situation, and the city was not required to reach a decision. The
city's adoption of Ordinance No. 162603 is correctly characterized as a
| egi sl ative act.
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The city also argues there is no requirenent for:

"a legislative enactnment to contain a discussion
or explanation of why one policy option was chosen
over all other possible options.” Respondent ' s
Brief 21.

The city contends that if such a requirenent existed, the
city has provided an adequate explanation of its rationale
for adopting the challenged ordi nance in the findings.

None of the authorities cited by petitioner denonstrate
the city's legislative ordinance nust be declared invalid
for lack of adequate findings. Wth the exception of the
findings required to explain the apparent conflict between
the amended PCC and plan policy 8.13 discussed supra, we
believe that the city's findings are adequate.

Thi s subassi gnnent of error is denied.

The second and fourth assignments of error are
sustained in part.18

THI RD ASSI GNMENT OF ERROR

"The city msconstrued the applicable law and
acted arbitrarily and capriciously in violation of
constitutional standards by approving anendnents
to mnor land division review criteria wthout
reasoned discussion or factual evidence regarding
how such anmendnments elinmnate the exercise of
di scretion so as to nake review criteria clear and
objective, and in disregard of evidence in the
record showing such anended criteria to be

18The parties advance different theories on the applicability and effect
of ORS 197.015(10)(b), which exenpts certain subdivisions and partitions
from our review authority. However, nei t her party cont ends
ORS 197.015(10) (b) precludes our review of the challenged PCC anendnents,
and we do not see that it does.
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di scretionary."

In this assignnment of error, petitioner contends the
city's decision is "arbitrary and capricious,"” because the
city disregarded "contrary facts and evidence in the
record.” Petition for Review 23. Petitioner bases his
contention that the <city's ordinance is arbitrary and
capricious on the correctness of his first and second
assi gnnents of error.

The city argues its ordinance is not "arbitrary and
capricious" based on (1) the city's belief that its
ordinance is legally correct, and (2) the city's belief that
its ordinance was a "straightforward response”" to LUBA s
remand of Nicolai |I. Respondent's Brief 22.

W do not believe the city's decision adopting the
chall enged ordinance was "arbitrary and capricious."
Al t hough we sustain portions of petitioner's assignnents of
error above, there was room for differences in opinion on
the correct courses of action for the city to take in

response to our remand of Nicolai |I. See Jehovah's

Wtnesses v. Millen, 214 O 281, 330 P2d 5 (1958).

The third assignnment of error is denied.

The city's decision is remanded.
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