BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

TED BLOOMER, CONCERNED DURKEE )
ClI TI ZENS, and BAKER CI TI ZENS FOR )
SAFE | NDUSTRY,

Petitioners,

VS.
LUBA No. 90-008
BAKER COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent, AND ORDER
and
ASH GROVE CEMENT WEST, | NC.,
| nt er venor - Respondent . )

Appeal from Baker County.

M chael D. Axline, and Jeffrey K. Steve, Eugene,
represented petitioners.

Doug Johnson, Baker, represented respondent.

Steven L. Pfeiffer, Portland, represented intervenor-
respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

DI SM SSED 04/ 04/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the Baker County Court
(county court) denying petitioners' appeal of a decision of
t he Baker County Pl anning Conm ssi on regardi ng i ssuance of a
Land Use Conpatibility Statement (conpatibility statenent).
The conpatibility statenment concerns a proposal to burn
"tire derived fuel" (TDF) to heat a cenent plant kiln.

FACTS

On Novenber 2, 1989, the Baker County Planning Director
(planning director) issued a determ nation that using TDF to
heat 1intervenor-respondent's (intervenor's) cenent plant
kiln IS conpati bl e Wi th t he county's acknow edged
conprehensive plan and |and use regul ations. Petitioners
appeal ed t he pl anni ng director's I ssuance of t he
conpatibility statement to the Baker County Planning
Commi ssi on (planning comm ssion). The planning comm ssion
deni ed petitioners' appeal, and on Decenber 22, 1989, the
county court denied petitioners' appeal of the planning
conm ssions' decision.l This appeal foll owed.

The record was received by the Board on January 25,
1990. Under ORS 197.830(10) and OAR 661-10-030(1), the

petition for review was due on February 15, 1990.

1A rel ated decision by the county, concerning whether a conditional use
permt is required for the disputed facility, is currently before this
Board in Bl ooner v. Baker County, LUBA No. 89-143.
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On March 25, 1990, intervenor filed a notion to dism ss
this appeal on the bases that (1) the time for filing the
petition for review had passed and no petition for review
had been filed, and (2) the decision to 1issue the
conpatibility statement was a mnisterial decision and,
t herefore, not a land wuse decision subject to the
jurisdiction of the Board.

On March 28, 1990, petitioners filed a response to
intervenor's notion to dismss and a petition for review.

MOTI ON TO DI SM SS

| nt ervenor noves for di sm ssal of this appeal
proceedi ng on the basis of OAR 661-10-030(1), which provides
in part:

"The petition for review shall be filed with the
Board within 21 days after the date the record is
received by the Board. * * * Failure to file a
petition for review within the tinme required by
this section * * * shall result in dismssal of
t he appeal. * * *"

It is undisputed that a petition for review was not
filed on or before February 15, 1990, the day the petition
for review was due. Petitioners argue that notw thstanding
their failure to file a petition for review by that date,
this appeal should not be dism ssed because of the follow ng

statenment in the Notice of Intent to Appeal:

"* * * \we suggest that [LUBA Nos. 90-008 and 89-
143] be consolidated into one." Notice of Intent
to Appeal 2.

Petitioners request both that we treat this statenent in the



Notice of Intent to Appeal as a notion to consolidate, and

that we consolidate this appeal wth Bloonmer v. Baker

County, LUBA No. 89-143. See n 1.
We strictly adhere to the tinme limts for filing

petitions for review 2 Hoffman v. City of Portland, 7 O

LUBA 213 (1983) (petition for review left outside LUBA
office after regular working hours on the date the petition

was due not tinmely filed); Schreiner's Gardens v. Marion

County, 8 O LUBA 261, aff'd 66 O App 194 (1983)
(petitioner's attenpt to file petition for review after
wor ki ng hours on the day the petition for review was due is
not sufficient for petition to be considered tinely filed);

Beckwith v. City of Portl and, O LUBA _ (LUBA No. 88-

027, July 8, 1988) (petition for review is due 21 days from
the date the | ocal governnent record is received by LUBA).
Under the Board's rules, once the Board has received
the |ocal governnment record, there are only three events
which wll stay the time for filing of the petition for
revi ew. They are the filing of (1) a timly record
objection (OAR 661-10-026(5)); (2) a tinmely motion for an
evidentiary hearing (OAR 661-10-045(7)); and (3) a witten

2\\¢ note OAR 661-10-005 provides in relevant part:

"* x * Technical violations not affecting the substantial
rights of parties shall not interfere with the review of a | and
use decision. Failure to conply with the time limt for filing
* * * g Petition for Review under OAR 661-10-030(1) is not a
technical violation [of the Board's rules]."



agreenent of the parties to extend the tinme limt for filing
the petition for review (OAR 661-10-067(2)). None of these
docunments have been filed in this appeal.

Even if we were to treat the above quoted | anguage in
petitioners' notice of intent to appeal as a notion to

consolidate this appeal with Blooner v. Baker County, LUBA

No. 89-143, filing a notion to consolidate does not stay the
time limt for the filing of the petition for review
I ntervenor's notion to disnmiss is granted.3

This appeal is dism ssed.

3Intervenor also moves for dismissal of this appeal on the basis that
i ssuance of the conpatibility statenment does not require discretion and,
therefore, is not a l|and use decision. In view of our disnissal of
petitioners' appeal on other grounds, we need not decide whether the
county's issuance of the conpatibility statement is a |and use deci sion.
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