BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
MARK MURPHEY,
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LUBA No. 89-123
CITY OF ASHLAND
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| nt ervenor - Respondent . )

Appeal from City of Ashl and.

Mar k Mur phey, Ashland, filed a petition for review and
argued on his own behal f.

Ronald L. Salter, Ashland, John R Hassen and Daniel C.
Thorndi ke, Medford, filed a joint response brief on behalf
of respondent and intervenor-respondent. Wth them on the
brief was Blackhurst, Hornecker, Hassen & Thorndi ke and
Ervin B. Hogan. Ronald Salter argued on behalf of
respondent. John R Hassen argued on behalf of intervenor-
respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 05/ 16/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the Ashland City
Council, (city council) approving a conditional use permt
and a prelimnary subdivision plat for a 92 unit multifamly
housi ng conpl ex.

MOTI ON TO | NTERVENE

M ke Mahar filed a notion to intervene in this appea
on the side of respondent. There is no objection to the
motion and it is allowed.

FACTS

The subject property is uninproved, consists of 11.8
acres, and IS zoned Enpl oynment District (E-1).1
Approximately 6.5 acres are proposed for a 92  unit
multifamly residential housing conplex, a conditional use
in t he E-1 zone. Ashl and Land Use Or di nance

(LUO) 18.40.040(J) and (N).z2 The remaining 5.3 acres are

1The Ashland Land Use Ordi nance 18.40.010 provi des:

"The purpose of [the E-1] district is to provide for a variety
of uses such as office, retail, or manufacturing in an
aesthetic environnent and having a mininmal i mpact on
surroundi ng uses."

2|.UO 18. 40. 040(J) and (N) provide:

"The followi ng uses and their accessory uses are permtted when
authorized in accordance with the chapter on Conditional Use
Permts:

"x % % * %



proposed to remain uninproved. The part of the property
proposed for the nultifamly housing project has slopes
bet ween 15% and 25% Record 15, 172, 231. The bal ance of
the property is relatively flat. To the east of the subject
property is vacant |and zoned single famly residential; to
the north of the subject property are single famly
residences; to the west are m xed commercial and industri al
uses; and to the south is a railroad right of way and 28
acre parcel owned by Southern Pacific Railroad.

On Decenber 14, 1988, the planning comm ssion voted to
deny a proposal to develop the entire 11.8 acre property
W th 160 multifamly resi denti al units. Pl anni ng
conmm ssi oner Kennedy abstained from voting on that proposa
on the basis that she was the real estate agent who sold the
property to the applicant. Supp. Record 14, 16.

On May 10, 1989, the planning comm ssion by a 5-4 vote,
including the vote of conmm ssioner Kennedy, approved the
subject application for a conditional use permt for 92
multifamly wunits on 6.5 acres. While the subject
application concerns the sane property and applicant as were

involved in the Decenber 14, 1988 planning comm ssion

"(J) Residential uses, subject to all the requirenents of the
R-2 district.

"x % % * %

"(N) Residential Uses, subject to the requirenents of the R-3
zone."



action, it is different in scope fromthe earlier proposal
Petitioner objected to comm ssioner Kennedy's vote on the
subj ect application.

On May 31, 1989, petitioner raised a "point of order”
regardi ng t he propriety of Conmm ssi oner Kennedy' s
participation in the planning comm ssion vote on the subject
application. On June 14, 1989, the planning conm ssion set
aside petitioner's "point of order." Record 4. At this
time, the planning director di scl osed that he and
Conm ssi oner Kennedy met wth the applicant in a pre-
application conference regarding the subject application.
Thereafter, the planning conmm ssion voted to adopt findings
approving the subject application.

Petitioner appealed the decision of the planning
conmm ssion to the city council. On August 5, 1989, the city
gave notice of the hearing to be held before the city
council concerning petitioner's appeal of the planning
comm ssi on deci si on.

On August 15, 1989, the city council held a public

hearing on petitioner's appeal. The parties characterize
the city council's hearing as a "de novo hearing." The city
counci | conti nued its August 15, 1989 hearing to

August 29, 1989, to allow parties additional tinme to submt
evidence. At the conclusion of the August 29, 1989 hearing,
the city council denied petitioner's appeal and approved the

subj ect application. This appeal followed.



FI RST ASSI GNMENT OF ERROR

"The decision violated the due process rights of
the petitioner under the 14th Anmendnent of the

Constitution of the United States, as well as
state and | ocal | aws governing conflict of
i nterest, bi as, ex-parte cont act s, and
inmpartiality.”

El GHTH ASSI GNVENT OF ERROR

"The decision is flawed by l|egal and procedural
errors that prejudice the substantial rights of
the petitioner.”

Petitioner's first argument concerns the propriety of
pl anning conm ssi oner Kennedy's vote on the subject
application. Petitioner contends that vote was i nproper,
and such a defect could not be cured by a de novo city
council review of the decision of the planning conmm ssion.
Petitioner's second ar gument concerns whet her hi s
substantial rights were prejudiced by the city's failure to
provide notice that the <city council would review the
pl anning comm ssion's decision on a "de novo" basis. We
addr ess petitioner's cl ai ms regar di ng t he pl anni ng
comm ssion vote, and whether his substantial rights were
prejudi ced, separately bel ow

A. Al l eged Pl anni ng Conm ssion Errors

Petitioner contends we should reverse the city's
deci sion because a tiebreaking vote was cast by a planning
comm ssioner who should not have voted. According to
petitioner, it was inproper for planning conmm ssioner

Kennedy to vote on the subject application because she (1)



had a conflict of i nt er est regardi ng the subject
application; (2) had ex parte contacts with the applicants
whi ch shoul d have been, but were not, disclosed; and (3) was
biased in favor of approval of the subject application.s
Petitioner also maintains it was error for the planning
conm ssion to refuse to consider petitioner's objections to
conmm ssi oner Kennedy's participation. Petitioner argues he
was unable to receive a fair hearing before either the
pl anni ng comm ssion or the city council due to these alleged
errors.

Petitioner also argues the allegedly erroneous planning
conmm ssion vote could not be cured by a de novo city council
revi ew because the city council had no authority to hear his
appeal de novo. 4 Accordi ng to petitioner, under
LUO 18.108.180, in order to review an appeal on a de novo
basis, the city is required to adopt a resolution to that

effect. LUO 18.108. 180 provi des:

"The planning Comm ssion or City Council my
initiate any Type I, Il or 1Il procedure by

SPetitioner argues these alleged errors violated his constitutiona
rights under the United States Constitution to have a fair and inpartial
tribunal and to rebut the substance of conm ssioner Kennedy's ex parte
cont acts. 1000 Friends v. Wasco County Court, 304 O 76, 742 P2d 39
(1987); Fasano v. Washington County, 264 O 574, 507 P2d 23 (1973);
Peterson v. City of Lake Oswego, 32 Or App 181, 574 P2d 326 (1978).

4As we understand it, applications for conditional use permts and
subdi vi sion plat approvals are processed by the planning departnment as a

Type Il procedure, with a hearing and decision by the planning conm ssion
and appeal to the <city council. LUO 18.104.020; 18.80.040(1)(1);
18. 108. 060.
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resol ution of the respected (sic) body."

Respondents argue planning conmm ssioner Kennedy' s
participation in the planning comm ssion vote on the subject
application was proper, and was consistent with the advice
of the city attorney in the matter. However, respondents
argue even if comm ssioner Kennedy's participation was
i nproper, it was a procedural error and caused no prejudice
to petitioner's substantial rights, because the city council
heard the matter de novo. ORS 197.835(7)(a)(B).>

Citing Colunmbia River People's Uility District v. City

of Colunbia City, 9 O LUBA 198, 210 (1983), respondents

cont end:

"Any claim of conflict of interest, bias or other
irregularity related to the proceedi ngs before the
pl anning comm ssion, and the participation of
[ Comm ssioner] Kennedy, was rendered noot, by the
City Council's de novo review" Respondent s’
Brief 15.

Respondents are correct that if planning conmm ssioner

Kennedy's participation in the planning comm ssion vote on

SORS 197.835(7)(a)(B) provides in relevant part:

"* * * the board shall reverse or remand the | and use deci sion
under review if the board finds:

"(a) The local government * * *

"x % % * %

"(B) Failed to follow the procedures applicable to the
matter before it in a nmanner that prejudiced the
substantial rights of the petitioner.

"x % *x * %"



t he subject application was inmproper, due to bias, conflict
of interest, or undisclosed ex parte contacts, proper de
novo review by the <city council would cure any such

i npropriety. Slatter v. Wallowa County, O LUBA

(LUBA No. 87-105, April 15, 1988); see Pfahl v. City of

Depoe Bay, O LUBA ___ (LUBA No. 87-100, July 18, 1988),

slip op 12; see also, Fedde v. City of Portland, 8 O LUBA

220, aff'd 67 Or App 801, 680 P2d 20 (1984).

W first determne whether it was error for the
pl anni ng comm ssion to determne it did not need to consider
whet her conmm ssioner Kennedy's participation was inproper
because the comm ssion's decision mght be appealed and
reviewed de novo by the city council. The m nutes of the

pl anni ng comi ssion state:®

"[1t was] noved to approve the Findings for
pl anning action 89-071 after discussion of the ex
parte contact issue. [ The conmi ssion] read from
ORS 244.130 and 227.180 and sumed up the
gquestions to be: is there a conflict of interest
and did [Conmm ssioner] Kennedy have a duty to
di scl ose any ex parte contacts? The Conm ssion
concluded that if there were any m stakes made by
the Comm ssion, they beconme irrelevant if the
action is appealed to the City Council because the
council would begin the public hearing as a new
hearing. * * *" (Enphasis supplied.) Record 94.

We agree with petitioner that the planning comm ssion

erred in failing to consider whether conm ssioner Kennedy's

6|t is not disputed these planning conmission minutes are those adopted
by the conmi ssion. However, we note that the only planning comr ssion
mnutes in the record are | abeled "draft."
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participation was inproper solely on the basis that the
comm ssion's deci si on m ght be appeal ed. Under
LUO 18.108.030(E), the decision of the planning conm ssion
is final unless appealed to the city council. The LUO does
not specify whether the <city council hears appeals of
deci sions of the planning conm ssion on a de novo basis. W
di sagree with respondents' contention that LUO 18.108. 102(F)
denonstrates the city council wll always conduct a de novo
review of an appeal of a decision of the planning

conmm ssion. LUO 18.108. 102(F) provides:

"The [city council] shall affirm reject, or

modify [a planning conmm ssion] decision wthin

sixty days after the filing of [an] appeal.”

We do not read LUO 18.108.102(F) as either prohibiting,
or requiring, a "de novo" revi ew. Nei t her
LUO 18.108.102(F), nor any other LUO provision to which we
are cited, prescribes the scope of the city council's review
of an appeal of a decision of the planning conmm ssion.
Addi tionally, the fact that the city council m ght hold a de
novo hearing, does not necessarily nmean that the council

will hold a de novo hearing sufficiently broad in scope to

cure the procedural errors alleged by petitioner.?

’A de novo review can be of two types, and the planning conm ssion was
not in a position to predict which type, if any, the city council would
hold if the matter were appeal ed. De novo review can nean an independent
review of the challenged decision Iinmted to the record established bel ow.
De novo review can also nmean the review ng body both independently reviews
t he decision bel ow and considers new evi dence. In some cases, a de novo
review linited to the record alone will be sufficient to cure allegations

9



The city council has the authority to conduct either an
evidentiary or on the record de novo review of planning
conmm ssion decisions in circunstances where its ordinances

are silent on the scope of review. Davis v. Nehalem 4 O

LUBA 1 (1981). However, the planning conm ssion had no
basis for concluding any de novo review would be conducted
by the city council. Accordingly, the planning comm ssion
erred in failing to consider the propriety of conmm ssioner
Kennedy's participation in the decision on the subject
application. However, this error is procedural and,
t herefore, petitioner nmust establish the error caused
prejudice to his substantial rights. ORS 197.835(7)(a)(B).
Additionally, if the council held a proper de novo hearing,
such a hearing would cure any prejudice due to Comm ssioner
Kennedy's allegedly inproper participation in the planning
conmm ssi on proceedi ngs on the subject application.

As we understand it, petitioner's chief conplaint is
that the city council reviewed the disputed application anew
and accepted new evidence, rather than reviewing the

deci sion of the planning comm ssion.?8 In fact, it is not

that the decision nakers bel ow were tainted by bias, ex parte contacts, and
the 1ike. In other cases, however, a de novo review including the
acceptance of new evidence may be necessary to cure alleged errors bel ow

8Petitioner does argue at one point in his brief that the city conducted
an "appeal," as is evidenced by the |anguage used in the city's order
stating the foll ow ng:

"Therefore, based on our overall conclusions, and upon the
proposal being subject to each of the conditions set by the

10



di sputed that the city council conducted a de novo review
of , and accepted additional evidence concerning, the subject
application. Under these circunstances, where the city
council held a de novo evidentiary hearing on the subject
application, petitioner has not established the alleged
i nproper participation of planning conm ssioner Kennedy

resulted in prejudice to his substantial rights. Slatter v.

Wal | owa County, supra.

Thi s subassi gnnent of error is denied.

B. Prejudice to Petitioner's Substantial Rights

Petitioner argues that if the city council had the
authority to hear the matter de novo, he was denied a fair
opportunity to present evidence to the city council because
he was given inadequate notice of the scope of the city
council's review of his appeal. Petitioner argues the city

erred by failing to give notice, before the city council's

pl anning comri ssion in its order, dated June 15, 1989, we deny
the appeal s of Planning Action 89-071." Record 11.

Petitioner contends that the significance of conducting an "appeal" is
that the city was required to review the propriety of comissioner
Kennedy's participation. We disagree with petitioner that conducting an
"appeal " necessarily requires the city council to review conmmi ssioner
Kennedy's participation. Petitioner's view incorrectly assunes a review
initiated by an "appeal" cannot be de novo and requires the review ng body
to exam ne all eged errors bel ow.

We are unaware of any provision in the LUO for city council renmand of
decisions of the planning com ssion. The <council is Ilinmted by
LUO 18.108.102(F) to affirming, rejecting, or nodifying appeal ed deci sions
of the planning comission, as it did in this case. Additionally, as
stated above, the city council had the authority to hear petitioner's
appeal on a de novo basis, Davis v. Nehalem supra, and a proper de novo
review cures inproprieties of the kind alleged regarding conm ssioner
Kennedy. Slatter v. Wallowa County, supra.

11



first hearing on his appeal, that the city council would
conduct a de novo evidentiary hearing on the subject
application. Petitioner argues he was prepared at the first
city council hearing only to address errors commtted by the

planning commssion in its review of the application.

Petitioner maintains he was not prepared, at the first city
council hearing, to present evidence concerning the subject
application. Petitioner clains intervenor-respondent did
present evidence, and petitioner was unable to effectively
rebut this evidence, because of the inadequate notice
regarding the scope of the city council's review.
Petitioner also argues that the procedures enployed by the
city council prejudiced his substantial rights because the
met hodol ogy the city council wutilized in conducting its
hearings on petitioner's appeal was not "typical" for an
appeal . Specifically, petitioner states the applicant was
allowed to proceed first and, after the applicant had
conpleted his presentation, petitioner was allowed to make
hi s presentation. After petitioner concl uded hi s
presentation, t he appl i cant was al | owed to r ebut
petitioner's testinony and evi dence. ®

The city's August 5, 1989 notice of the August 15, 1989

9Petitioner also argues his substantial rights were prejudiced by the
city council's refusal to address whether planning conm ssioner Kennedy's
partici pati on was inproper. However, we have deternmined supra, the city
council adequately cured the alleged procedural irregularities involving
Commi ssi oner Kennedy's participation, by conducting an evidentiary de novo
revi ew.

12



city council hearing on the appeal stated:

"NOTI CE | S HEREBY Gl VEN that a public hearing wll
be held before the Ashland City Council on
Tuesday, August 15, 1989 at 7:30 P.M in the Civic
Center Council Chanmbers, 1175 E. Miin Street
regarding the following matter

"Appeal from a decision of the Planning
Comm ssion approving Planning Action
No. 89-095, a Site Review, for an

apart nent conpl ex and i ndustri al

subdi vision on Hersey Street, near

WIIliamson way.
"Al'l interested persons are hereby invited to said
public hearing to express their views either for
or against the proposal. Witten comments wll

also be received by the city recorder, Ashland
City Hall, during business hours, until 5:00 P.M
on August 10, 1989." Supp. Record 10.

We note at the outset that under ORS 227.170, the city
is required to prescribe the procedures for conducting

appeals. See Muller v. Polk County, O LUBA __ (LUBA

No. 88-018, June 29, 1988), slip op 5. Under ORS 227.170,
the city nust adopt ordinances which, anong other things,
specify the scope of the city council's review on appeal

such that participants are afforded a neani ngful opportunity
to participate. The city has no ordi nances specifying the
city council's scope of review in appeals of planning
comm ssion deci sions. Additionally, the ~city has no
ordi nances governing the procedures to be enployed in
conducting hearings on such appeals. We Dbelieve these

deficiencies violate ORS 227.170. Mul l er v. Polk County,

supr a. However, as wth other errors alleged in these

13



assignnents of error, these deficiencies are errors of
procedure, and petitioner nust denonstrate how these errors
caused prej udi ce to hi s subst anti al ri ghts.

ORS 197.835(7)(a)(B). See Muller v. Polk County, supra.

Respondents argue, and petitioner does not dispute, the

city council <continued its first hearing to allow the
parties an opportunity to prepare, present, and rebut
evidence at a second city council hearing. Furt her nor e,

respondents contend, and petitioner does not dispute, that
petitioner in fact submtted evidence and testinony at the
second hearing before the city council.

We mght agree with petitioner, that his substanti al
rights were prejudiced on the basis that he was not provided
with notice regarding the scope of review on appeal, had the
city council not <continued its hearing to provide an
opportunity for parties to submt evidence. However,
petitioner does not explain how his substantial rights were
prejudiced in view of the corrective neasures the city took
in response to petitioner's objections to the city council's
procedures (e.g., continuing the hearing to afford a further
opportunity to submt evidence). Petitioner does not
explain why the city council's corrective action did not
cure the stated defects in procedure, and we believe that in
this case they did cure the identified defects.

In sum we see no prejudice to petitioner's substanti al

rights. Because we conclude the procedural errors did not

14



cause prejudice to petitioner's substantial rights, the
errors of procedure provide no basis for the Board to
reverse or r emand t he city's deci si on. 10 ORS
197.835(7) (a) (B).

Thi s subassi gnnent of error is denied.

The first and eighth assignnments of error are deni ed.

SECOND ASSI GNVENT OF ERROR

"The subdivi sion does not neet |and use ordinance
requi rements and is thus not |egal.

"1l. The subdivision plan does not neet |egal
requi renents.

"2. The ext ensi on of WIlianmson Way was
predi cated on the existence of an imginary
road that is not currently legal."

The appeal ed order approves both a subdivision plat and
a conditional use permit.11 In this assignment of error,

petitioner challenges the city's approval of the plat and

10Additionally, we do not believe petitioner's rights under the United
States Constitution were violated. Petitioner did have an opportunity to
rebut intervenor-respondent's evidence, and we see nothing in the conduct
of the city council's proceedings to indicate the city council was not fair
or inpartial in reviewi ng the disputed application

11Citing Seneca Sawnmill Company v. Lane County, 6 O LUBA 454 (1982)
(Seneca), respondents suggest that this Board has no authority to review
the challenge to the subdivision plat because petitioner did not
specifically designate approval of the subdivision plat as error in his

notice of intent to appeal. Respondents are incorrect. It is the nunber
of decisions that is inportant, not the nunber of approvals included in a
singl e decision. In Seneca, petitioner appealed two different county
ordi nances, and the Board correctly deternmined that separate LUBA appeals
are required to challenge separate decisions. However, separate LUBA
appeals are not required when challenging a single decision which grants
mul ti pl e approval requests. In this case, petitioner appealed one city

order which approved both a prelimnary subdivision plat, and a conditiona
use permt. That entire city decision is before this Board.

15



condi ti onal use permt, whi ch together aut horize an
extension of WIIlianson WAy, a cul-de-sac already in excess
of 500 feet. Petitioner argues the proposed extension of
WIlliamson WAy violates LUO 18.80.020(B)(11), 18.100.030,
and Chapter 18.108, because the city's decision results in
further extending the existing WIIlianson Way cul -de-sac. 12

LUO 18. 80.020(B)(11) provides:

"A cul -de-sac shall be as short as possible and
shal | have a maxi num | ength of 500 feet. All cul-
de-sacs shall termnate with a circular turnaround
unl ess alternate designs for turning and reversing
direction are approved by t he pl anni ng
comm ssi on. "

LUO 18.08. 700 defines a cul -de-sac as foll ows:

"A short dead end street termnated by a vehicle
turnaround. "

Respondents argue the proposed extension of WIIianson
Way does not violate the LUO. Respondents contend

LUO 18.80.020(B)(11) does not apply to the city's decision

12petitioner also states that Ashland Conprehensive Plan (plan)
policy X-3(a) is an approval standard for the subject application, and the
challenged decision is not in conpliance wth that plan policy.
Policy X-3(a) states:

"New street dedications should only take ©place after
considering the total inpact of the street on the surrounding
area."

The plan states that this policy is specifically inplenented by
"Chapter 18.82 (Street & Greenway Dedication)." Accordi ngly, we believe
that the approval standards related to this plan policy are contained in
LUO chapter 18.82. Petitioner does not allege the city's decision violates
LUO chapter 18.82. Plan policy X-3(a) is not in itself a mandatory
approval standard for the appealed decision, and we nmmy not reverse or
remand the decision on the basis of it.
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because the city did not authorize WIIlianson Way to becone
a cul-de-sac in excess of 500 feet. Rat her, respondents
argue, the <city has sinply authorized an extension of
Wl liamson Way in contenplation of its future extension into
the adjoining Southern Pacific Railroad property, pursuant
to LUO 18.80.020(B)(5).

LUO 18. 80. 020(B) (5) provides:

"Future extensions of streets: \Where necessary to
gi ve access to or perm t a sati sfactory
subdivision of adjoining |and, streets shal
extend to the boundary of the subdivision and the
resulting dead end streets may be approved w t hout
a turnaround. Reserve strips and street plugs my
be required to preserve the objectives of street
ext ensi ons. "

The city determined in its findings:

"The devel opnment of this project will provide for
the extension of WIliamon Way to 23 acres of
property owned by Southern Pacific Railroad,
maki ng that property available for eventual
devel opnent for enpl oynment uses.

"The extension of WIIlianson WAy to the boundary
of the applicants' property is not an illegal cul-
de-sac or dead end. Such extensions are in accord
with normal accepted |and planning practices in
anticipation of devel opnent of the adjacent
property. Such street extensions are authorized
by Section 18.80.020(B)(5) ALUOG. There 1is no
requi rement in Ashland Ordinances that applicants
extend WIllianson Way beyond their property
boundary." Record 2-3.

While a local interpretation of a city ordinance may be
entitled to sonme deference, it IS ultimately the
responsibility of this Board to review the city's

interpretation of LUO 18.80.020(B)(5), and determ ne whet her

17



the city's interpretation is correct. MCoy v. Linn County,

90 Or App 271, 275-276, 752 P2d 323 (1988).

WIllianmson Way, as it currently exists, is apparently a
cul -de-sac in excess of 500 feet. Record 84. The city's
decision allows the extension of WIIliamson WAy pursuant to
LUO 18.80.020(B)(5), as a dead end street providing access
to the proposed subdivision, and future access to the
adj oi ni ng Sout hern Pacific Railroad property.

The city's findings reflect an interpretation of
LUO 18.80.020(B)(5) as authorizing creation of a dead end
street capable of future extension, and in excess of 500
feet in size, provided such future extension will facilitate
access to or permt satisfactory subdivision of, the
adj oining Southern Pacific Railroad property, when it is
devel oped. We bel i eve this interpretation of
LUO 18.80.020(B)(5) is correct.13

The second assi gnnent of error is denied.

THI RD ASSI GNMENT OF ERROR

"The decision is not in conpliance wth the
conpr ehensi ve plan and ORS 197.712(2)(c)(d).

13petitioner points out, and respondents do not dispute, that the
extension of WIliamson Way contenpl ated by the chall enged decision is not
shown on the plan transportation map. However, nothing in the LUO sections
to which we are cited requires the city to have each potential street
extensi on shown on the plan transportati on map.

18



"1l. The decision contradicts Policy X1-1 of the
Conpr ehensi ve Pl an.

"2. The decision violates Policy [1V-58 of t he
Conpr ehensi ve Pl an.

"3. The decision violates Pol i cy VI -2 of t he
Conpr ehensi ve Pl an."

SEVENTH ASSI GNMENT OF ERROR

"The decision is not in conpliance with |and use
ordi nances and findings are not supported by
evidence in the whole record.”

In these assignnents of error, petitioner contends the
city's findings do not establish the challenged decision is
in conpliance with conprehensive plan policies XlI-1, 1V-58,
VI - 2. Petitioner also argues there is not substantial
evidence in the record to support the city's findings of
conpliance wth policy XII-1. Additionally, petitioner
argues the challenged decision violates LUO 18.104.040
regarding conditional use permts, and the findings of
conpliance wth LUO 18.104.040 are not supported by
subst anti al evi dence.

We address separately below, (1) the adequacy of the
city's findings regarding policies Xlil1-1, [1V-58 and VI-2,
(2) the evidentiary support for the findings regarding
policy XIl-1, and (3) the adequacy of, and evidentiary
support for, the city's findings regarding LUO 18.104. 040.

A. Adequacy of Findings of Conpliance with Pl an

1. Policy X I-1

Policy Xl1-1 states:
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"The City shall strive to maintain at |east a 5-
year supply of land for any particular need in the
city limts. The 5-year supply shall be
determ ned by the rate of consunption necessitated
in the projections nmade in this Conprehensive
Pl an. "

Petitioner argues this policy is violated because the
chal | enged decision authorizes renoval of |and zoned to
satisfy the city's projected need for "enploynent |and," as
shown in plan Table XII1-1 and Xli1-3.14 Petitioner further
contends that by authorizing wuse of l|and zoned for
enpl oynment needs for another type of use, the city does not
show it is "striv[ing] to mintain” enploynent |and.
Specifically, petitioner argues the projections contained in
Table XII-1 and XI1-3 of the plan estimte a need for 202
acres to provide a 20-year supply of enploynment |and.

Petitioner contends the identified need for enploynent | and

14pl an Table X I-1 (Estimated Land Needs) contains projections regarding
quantities of land needed by the city for the twenty year conprehensive
pl anni ng peri od. Table XilI-1 lists acreage needed under two broad
headi ngs, "Housing Needs" and "Economic Activity Needs." There are two
subheadi ngs, "Commercial" and "lIndustrial," under "Economc Activity
Needs. " Plan Table X I1-3 (Land Needed and Available in UGB) contains
projections for "Commercial," "lIndustrial," and "Enploynment" |and. An
asterisk corresponding to the Table XIl-3 category "Enploynent" refers to
the foll owing statement beneath the Tabl e:

"Zoned ‘'enploynment'; may be used for either comrercial or
i ndustrial uses. Represents total demand for both commercia
and industrial needs."

The city's findings and respondents have referred to the |and needed to
nmeet the city's "Economc Activity Needs" as "enploynent land," and we do
the sane for clarity.
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can only be satisfied by l|and zoned E-1.15 Petitioner
contends it follows that if 202 acres of E-1 |land is needed
for 20 years, then for 5 years the "need" for E-1 land is 50
acres. Petitioner also argues it violates plan policy XlI-1

to approve utilization of any E-1 zoned |l and for residential

uses.

Respondents argue policy Xll-1 is not an independent
appr oval st andard for condi ti onal use permts and
subdi vi si ons. Respondents also contend that even if this

policy is an independent approval standard, it is satisfied
because the city properly considered enpl oyment, conmmerci al
and industrial zoned land, in determ ning whether there is
an adequate supply of land to acconmmpdate projected
enpl oynment needs, and nothing in policy Xil-1 mkes it
unl awful to use E-1 zoned |land for residential uses.

To analyze respondents' claimthat policy XIlI-1 is not

an independent approval standard, it is necessary to
understand the context of this policy in the plan. Pl an
Chapter X1, Policies and |Inplenentation, contains a |list of

pl an policies, and the particular mechani sns by which these
pl an policies are to be inplenmented. The plan explains the

function of the list of policies as follows:

"The following is a list of all the policies that

15petitioner argues that this is the interpretation which the city has
historically applied to this policy, and the one which the city recently
applied in approving an annexation request. See Record 251.
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are included in the Conprehensive Plan, along with
a description of what ordinances are used to
i nplenrent the policies. * * *" Plan XII-1.
(Enphasi s supplied.)

Policy XIl-1 is a listed policy. The plan text
regarding policy Xll-1 states this policy is inplenented by
two mechani sns, the policy itself and LUO chapter 18.108
We would agree with respondents that policy XII-1 is not an
i ndependent appr oval st andard, were it not for the
i npl ementation statement which explicitly relies on the
policy itself Where, as here, the plan specifies that a
particul ar plan policy is itself an inplenenting measure, we
conclude such policy applies as an independent approval

criterion. See MIller v. City of Ashland, O LUBA

(LUBA No. 88-038, Novenber 22, 1988), slip op 18.

Wth regard to whether there are adequate findings to
establish policy XIlI-1 is satisfied, the city's findings
state:

"The opponents and proponents have provided
differing statistics concerning the inventory of
vacant |ands for enpl oynent uses within the City.
The inventory of vacant |ands done by the planning
staff indicates an adequate supply of enploynment
| ands. There are 50 acres of vacant | ands
designated for E-1 uses and 73.03 acres of |and
designated for comercial and industrial wuses,
maki ng approximately 123 acres of land for all
enpl oynent pur poses. " (Enphasi s suppl ied.)
Record 4.

The <city's findings address conpliance wth the
conprehensive plan in general, but do not specifically

address conpliance with policy XII-1. It is not clear how
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the city interpreted policy XllI-1 in making its decision.
The above quoted findings do not indicate how many acres of
land the city believes it needs to maintain a 5-year supply
of land to satisfy projected enploynent needs, how that |and
may be zoned, or whether that |and nust currently be vacant.
The findings suggest at | east t wo di fferent
interpretations of policy Xll-1 could have been applied by
the city. One possible interpretation is that policy Xl1I-1
requires that a sufficient acreage of vacant E-1 zoned | and
to nmeet the city's 5-year enploynent |and needs remains
wthin the city |imts after the challenged decision.
Anot her possible interpretation is that policy XlI-1
requires that a sufficient acreage of avail able comerci al
i ndustrial and E-1 zoned land to neet the city's projected
5-year need for enploynment land remains within the city
limts after the chall enged deci sion. Petitioner argues in
favor of the former interpretation, respondents the latter.
The findings quoted above clearly state that there are
"50 acres of vacant | ands designated * * * E-1 * * *" |n

the city. (Enphasi s added.) By contrast, the findings

state there are "73.03 acres of land designated for
commer ci al or industrial uses" in the city, "maki ng
approximately 123 acres of land for al | enpl oynent
pur poses. " We cannot tell from these findings whether the

73.03 acres zoned comercial and industrial are vacant or

ot herwi se available to satisfy the city's need for a 5-year
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supply of enploynent |and. We, therefore, conclude that the
interpretation of policy XllI-1 applied by the city in making
its decision is that an acreage of vacant E1 zoned |and
sufficient to neet the city's b-year projected need for
enpl oynent | and nmust remain within the city limts after the
chal | enged deci sion. This is a correct interpretation of

policy XIl1-1.1 NMCoy v. Linn County, supra.

There is no dispute that Policy XliI-1 would be
satisfied by finding that 50 vacant acres of E-1 zoned |and
wll remain in the city after the challenged decision.

However, petitioner contends that the city did not determ ne

that 50 acres of vacant E-1 zoned land will remain after the
chal l enged deci sion. In this regard, petitioner is
i ncorrect.

Finally, we agree wth respondents that there 1is
nothing in policy Xi1-1 or the Tables XII-1 or XlI-3,
prohibiting the renoval of E-1 zoned l|and from uses
permtted outright in the E1 zone, so long as the city's
findings establish that the city has strived to nmaintain a
five year supply of enploynent I and. As we stated above
the city's findings here denonstrate the city will have 50

acres of wvacant E-1 land after the challenged decision.

16We do not foreclose the possibility that there could be other correct
interpretations of policy Xi1-1. However, it is for the city to interpret
its plan in the first instance, and we decide in this opinion only the
correctness of the interpretation of policy XIl-1 which we conclude the
city applied in maki ng the chall enged deci si on.
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This is adequate to establish that the city has strived to
mai ntai n an adequate supply of enploynent | and.
Thi s subassi gnnent of error is denied.

2. Policy |V-58

Policy IV-58 requires the city to:

"Carefully examne all proposals for new nmgjor
devel opment or expansion of existing housing,
commercial /industrial, or public facilities for
i npact directly or indirectly on noise pollution
Require mtigation to the extent possible, or, if
maj or inmpacts cannot be mtigated, require project
nodi fication."”

According to the plan, this policy is to be inplenented
t hr ough:

"Chapters 18.72 (Site Review), 18.88 (Performnce
St andards); Zoning Map."

As we explained in MIller v. City of Ashland, supra,

plan policies which the plan states are specifically
i npl emented through particular sections of the LUO do not
constitute independent approval standards for |and wuse
actions. Accordingly, policy IV-58 is not an independent
approval standard for the challenged decision, and the
city's failure to show conpliance with this standard is not
error.
Thi s subassi gnnent of error is denied.

3. Policy VI-2

Policy VI-2 provides:
"Using the follow ng techniques, protect existing

nei ghbor hoods from inconpatible devel opment and
encour age upgradi ng:
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"(a) Do not allow deterioration of residential
areas by inconpatible uses and devel opnents.
Where such wuses are planned for, cl ear
findings of intent shall be nmde in advance
of the area designation. Such findings shal
give a clear rational e, expl aining the
relationship of the area for housing needs
transportation, open space, and any other
pertinent Plan topics. M xed uses often
Ccreate a nore interesting and exciting urban
environment and should be considered as a
devel opnent option wherever they wll not
di srupt an existing residential area.

"(b) Prevent inconsistent and disruptive designs
in residential areas through use of a limted

design review concept, in addition to using
Hi storic Conmmi ssion review as a part of the
site review, conditional use permt, or

vari ance approval process.

"(c) Devel op progr ans and efforts for
rehabilitation and preservation of existing
nei ghbor hoods, and prevent devel opnent which
is inconpatible and destructive.™

The plan states this policy is inplenmented through
LUO chapter 18.24 (Conditional uses allowed in R-2 zones);
chapter 2.24 of the City Code (Ashland Historic Conm ssion);
and LUO chapter 18.72 (Site Review).1’

Accordingly, policy VI-2 is not an independent approval
standard for which separate findings are required. See

Mller v. City of Ashland, supra.

Thi s subassignment of error is denied.

17petitioner argues that policy VI-2 is inplenented by LUO 18.104.040
(conditional use permt approval standards). We di sagree. The plan
explicitly states it is inplenented through the particular LUO and city
code provisions |isted above.
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B. Evidentiary Support for Findings of Conpliance
with Plan Policy XIl-1

Petitioner argues the city's findings, that 50 acres of
vacant E-1 zoned I|and remain, are not supported by
substanti al evidence in the whole record.

It is not disputed that respondents rely upon a study
of E-1 lands to support the city's findings that 50 acres of
vacant E-1 land wll remain after the chall enged deci sion
However, petitioner cites evidence in the record, including
phot ographs of some of the sites in the study the city
relies upon, which discredits the city's study.

Specifically, these photographs show that many of the
lands relied upon in the city's study are not vacant.
I nstead, many of these sites have buildings on them The
buildings on these sites range from m niwarehouses, and
ot her business enterprises, to residences. Petitioner also
cites evidence that the city recently annexed 3.4 acres of
E-1 land on the basis of findings that there was an
i nadequate supply of E-1 lands in the <city limts.
Record 95-96. Finally, petitioner cites testinmony of the
city planning director in which the director suggests that
as much as half of the land the study indicates is vacant,
may not, in fact, be vacant.

Under these circunmstances, in order to rely upon the
study to support its findings that 50 acres of vacant E-1
land remain after the city's decision, the city nust explain

why the study is reliable in |light of the photographs and
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ot her evidence cited by petitioner which strongly suggest
that the study relied upon is inaccurate. Absent sone
expl anation regarding the accuracy and reliability of the
study, we believe the study does not constitute evidence
upon which it is reasonable to depend to conclude there
remain 50 acres of vacant E-1 land in the city after the
chal | enged city decision.18

Thi s subassi gnnent of error is sustained.

C. Conpl i ance Wth LUO 18.104. 040

Petitioner argues the city's findings are inadequate to
denonstrate conpliance with LUO 18.104.040(B) and (C), and
are not supported by substantial evidence.

1.  LUO 18.104.040(B)

LUO 18. 104. 040(B) provides:

"A conditional use permt shall be granted if the
approval authority finds the proposal confornms to
the follow ng general criteria:

"k *x * * *

"(B) The |location, size, design and operating
characteristics of the proposed devel opnent

w |l be reasonably conpatible with, and have
m ni mal i npact on t he livability and
appropriate devel opnent of abutting

properties and the surroundi ng nei ghbor hood. "

In interpreting a Linn County approval criterion

18As we stated supra, the city may choose to adopt a different
interpretation of policy XlI-1 from the interpretation reflected in the
city's findings. However, in either case, there nust be substantial
evi dence to support the findings adopted.
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simlar to LUO 18.104.040(B),1® the Court of Appeals
determ ned the Linn County standard required the county to
establish that there would be no adverse inpact on both the
liveability and the appropriate developnent of abutting

properties and the surroundi ng nei ghbor hood. McCoy v. Linn

County, 90 O App at 276. Additionally, the Court
specifically approved the portions of our appeal ed
determ nation regarding the essential elenents of findings
addressing the Linn County standard. In this regard, LUBA
st at ed:

"* * * to show that a proposed conditional use
will not adversely affect the livability * * * of
abutting properties and t he surroundi ng
nei ghborhood, the county nust (1) identify the
qualities or characteristics constituting the
"livability' of abutting properties and the
surroundi ng nei ghborhood; and (2) establish that
the proposed use will have no adverse effects on
t hose qualities or characteristics. * * *" MCoy
V. Linn County, 16 Or LUBA 295, 301-302 (1987).

Adm ttedly, the city's standard is not as strict as the
Linn County standard, in that the city's standard requires

t he proposed devel opnent have no nore than mninmal inpact on

the livability and appropriate developnent of abutting

properties and the surroundi ng nei ghborhood. However, we

19The approval criterion at issue in McCoy v. Linn County, 90 Or App at
276, provided:

"Location, size, design and operating characteristics of the
proposed developnent will be conpatible with and wll not
adversely affect the livability or appropriate devel opnent of
abutting properties and the surroundi ng nei ghborhood. "
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believe that the starting place for analyzing conpliance
with either standard is the sane. The city nust identify
the qualities constituting the livability and appropriate
devel opnent of the abutting properties and the surrounding
nei ghbor hood, and nust determ ne whether the proposed use
will have nore than a mninmal inpact on those identified
qualities.

The majority of the city's findings of conpliance with
LUO 18.104.040(B) state essentially that the proposed use
satisfies this criterion because the proposed use is |ess
intensive, or will have fewer inpacts, than uses which are
permtted outright in the E-1 zone. However, this begs the
questi on. The city does not require application of this
condi ti onal use approval criterion to wuses permtted
outright in the E-1 zone. The city's findings fail to
identify the wexisting qualities of Ilivability and the
appropriate developnent of abutting properties and the
surroundi ng nei ghborhood, or the inpacts of the proposal on

t hose qualities.?20

20The city does state in one of its findings:

"The architectural styles of the surrounding nei ghborhood are
diverse, and therefore, it would not be practical for the
applicants to design housing units which incorporate design
elements of both the single famly neighborhood and the
surroundi ng enpl oynent devel opnent." Record 10.

However, identification of diverse architecture in the surrounding
nei ghborhood is not the sane as a determ nation identifying the qualities
or characteristics constituting the "livability" of abutting properties and
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We conclude that the city's findings are inadequate to
denonstrate conpliance with LUO 18. 104. 040(B). 21

It would serve no purpose to review the evidentiary
support for inadequate findings. Accordingly, we do not
review the evidentiary support for the city's findings
regardi ng LUO 18. 104. 040( B).

Thi s subassi gnnent of error is sustained.

2. LUO 18.104. 040(C)

LUO 18.104. 040(C) provi des:

"k X * * *

"(C) In determ ning the above, consideration shall
be given to the follow ng:

"(1) Harmony in scale, bulk, coverage, and
density.

"(2) The availability and capacity of public
facilities and utilities.

"(3) The generation of traffic and capacity
of surrounding streets.

the surroundi ng nei ghborhood; or establishing that the proposed use wll
have no nmore than a mniml effect on those qualities or characteristics.

21pdditionally, we not e petitioner i dentifies several al | eged
consequences of the proposed devel opnent which, according to petitioner,
will violate LUO 18.104.040(B), because individually and cunul atively each
will have nore than a nininmal inpact on the "livability and appropriate
devel opnent of abutting properties and the surrounding neighborhood."
LUO 18. 104.040(B). The city responded to petitioner's evidence of inpact
relating to traffic and architectural design of the proposed use. However,
the city is required to respond to the other relevant issues raised by
petitioner. See Norvell v. Portland Area LGBC, 43 Or App 849, 852-853, 604
P2d 896 (1979). Oher relevant issues raised by petitioner include inpact
on views, privacy, inhibition of appropriate devel opnment of E-1 uses on the
bal ance of the subject E-1 parcel, and adverse inmpact to neighboring
cottage industries.
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"(4) Public safety and protection.

"(5) Architectural and aest hetic
conpatibility with the surrounding area."”

LUO 18.104.040(C) requires the city to consider certain
factors in determning conpliance with LUO 18.104.040(B).
The city's findings denonstrate that the city considered the
factors listed in LUO 18.104.040(C), and this is all that

the city is required to do. See Roden Properties v. City of

Sal em O LUBA _ (LUBA No. 89-046, August 5, 1989),

slip op 27 (once city identified relevant factor as an
appl i cabl e consideration, city findings denonstrating that
city gave consideration to the factor are adequate).

As we understand it, petitioner also argues that
several of the city's findings, adopted to establish that
the city considered the factors of LUO 18.104.040(C), are
not supported by any evidence in the whole record.
Petitioner claim that these findings, identified in the
petition for review, are based on “"speculation" or
"conjecture.”

Respondents, however, cite to various parts of the
record which they claimestablish that there is substantia
evidence in the whole record to support the city's findings
regarding LUO 18.104.040(C). The evidence cited by
respondents appears to support the chall enged findings, and
petitioner does not explain why the evidence does not
support those findings.

Thi s subassignnent of error is sustained, in part.
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The third and seventh assignnments of error are
sustained, in part.

FOURTH ASSI GNMENT OF ERROR

"The <council's findings are not sufficient to
support its decision.”

FI FTH ASSI GNMENT OF ERROR

"Council's findings are not supported by evidence
in the whole record.”

SI XTH ASSI GNVENT OF ERROR

"Fi ndi ngs adopti ng by reference applicant's
findings do not denonstrate conpliance with the
conpr ehensi ve plan."

In these assignments of error, petitioner challenges
several of the city's findings of <conpliance wth the
conpr ehensi ve pl an. However, petitioner does not identify
specific policies in the plan which are violated by the
findings, other than policy Xl I-1 discussed at |ength supra.
It is petitioner's responsibility to establish a basis upon
which we mght grant relief, and petitioner has not done so

in these assignnments of error. Deschut es Devel opnent v.

Deschutes County, 5 Or LUBA 218, 220 (1982).

Additionally, petitioner suggests the city may not
i ncorporate by reference findings submtted by an applicant,
and rely upon those findings in its decision. Petitioner is
i ncorrect. There is nothing which prohibits a city, as a
matter of law, from incorporating findings by reference.

See Roden Properties v. City of Salem supra, slip op at 6;

Astoria Thunderbird v. City of Astoria, 13 Or LUBA 154, 162-
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163 (1985).
The fourth, fifth and sixth assignnents of error are
deni ed.

The city's decision is remanded.
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