BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
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)
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)
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)

Respondent .

Appeal from Cl ackamas County.

David B. Smth, Tigard, filed the petition for review
and argued on behalf of petitioners.

M chael E. Judd, Oregon City, filed the response brief
and argued on behal f of respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 05/ 09/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the Clackamas County
Hearings O ficer denying their application to establish a
private park as a conditional use in the Exclusive Farm Use,
20 Acre District (EFU-20).

FACTS

Petitioners propose to establish a private park,
including a fish and wildlife preserve, recreational | ake,
primtive canmpground and playground facilities, for the use
of the public and the handi capped. The park would be
established on a vacant 75.10 acre parcel which is generally
level, with an upward slope at the west and east borders.
Much of the property is covered with brush and scattered
trees, with wooded Garret Creek flowng through the
east ernnost portion. Ground water and water from Garret
Creek would be used to maintain the |evel of the proposed
man- made | ake.

The subject property is conposed predom nantly of U S.
Soil Conservation Service Class I-1V soils. The property
has recently been used as pasture for cattle during the
sunmer nont hs. The property is located within an area of
| arge parcels in commercial farm use.

ASSI GNMVENT OF ERROR

"The respondent's conclusion that ©petitioners’
application for developnment of a conditional use
in an Exclusive Farm Use zone should be denied,



because the devel opnent did not satisfy the goals
and purposes of the county's conprehensive plan
t hat apply to petitioners' pr oposed use,
m sconstrues the applicable | aw. "

Cl ackamas County Zoni ng and Devel opnent Ordi nance (ZDO)

401. 06. A ("Condi tional Uses") provides in relevant part:

"The following uses may be established [in the
EFU-20 district], subject to approval by the
Hearings Officer * * *, Approval shall not be
granted unless the proposed use * * * conforns
with the criteria listed in Section 1203, and does
not conflict with the purposes under subsection
401. 01.

"x % *x * %

"6. Private par ks, pl aygr ound, hunti ng and
fishing preserves and canpgrounds and parKks,
pl aygrounds or comrunity centers owned and
operated by a governnental agency or a
nonprofit community organization;

"k ox o ox x " (Enphasi s added.)
ZDO 1203 ("Conditional Use") establishes the follow ng
general criteria for approval of conditional uses:

"A. The use is listed as a conditional use in the
underlying district.

"B. The characteristics of the site are suitable
for the proposed use considering size, shape,
| ocati on, t opogr aphy, exi stence of
i nprovenents and natural features.

"C. The site and proposed developnent is tinely,
considering the adequacy of transportation

syst ens, public facilities and services
exi sting or planned for the area affected by
t he use.

"D. The proposed use will not alter the character
of the surrounding area in a manner which
substantially limts, inpairs, or precludes



the use of surrounding properties for the
primary uses listed in the underlying
district.

"E. The proposal satisfies the goals and policies
of the Conmprehensive Plan which apply to the
proposed use." (Enphasis added.)

ZDO 401.01 ("Purpose") provides as follows:

"[Section 401 (EFU-20 District)] is adopted
pursuant to ORS 215.203, 215.213, 214.215 [sic
215. 215], 215.243 and 215.263 and pursuant to the
goals of the Conprehensive Plan for agricultural
| ands which are:

"A. To preserve agricultural |ands.

"B. To pr ot ect agricul tural | ands from
conflicting uses, high taxation and the cost
of public facilities unnecessary for

agricul ture.

"C. To maintain the econom c base of Cl ackams
County and increase its share of the market.

"D. To i ncrease agricul tural i ncome and
enpl oynment by <creating conditions which
further t he growt h and expansi on of

agriculture and which attract agriculturally
related industries.

"E. To maintain and inprove the quality of air,
wat er and | and resources.

"F. To conserve scenic and open space.

"G To protect wildlife habitats."
The Land Use chapter of the Clackams County Conprehensive

Plan (plan), at p. 82, sets out seven Agriculture GCoals,



which are identical to those in ZDO 401. 01 quoted above.?
The county hearings officer found that petitioners'
proposal (1) conflicts with plan Agriculture Goals A-E;
(2) is consistent with plan Agriculture Goals F and G
Agriculture Policies 11.0, 12.0 and 13.0, and Noise and Air
Quality goals; and (3) furthers plan Parks and Recreation
goal s. The hearings officer concluded petitioners'’
application does not comply wth ZDO 1203.E, for the

follow ng reasons:

"An analysis of [conmpliance wth ZDO 1203. E]

requires a bal ancing of conpeting policies. It is
not sufficient as the applicant mintains to
determne that the proposal is permtted as a

nonfarm use by ORS 215.213 and ORS 215.283 and
Policy 13.0. The ORS provisions which authorize
Cl ackanmas County to allow a private park on |and
zoned for exclusive farm use, establish only a
m ni num st andar d. Cl ackamas County has chosen to
permt those allowable nonfarm uses only where
t hey neet several separate criteria, including one
which requires that the application be consistent

with applicable Goals and Policies of the Plan.

As di scussed above, this application furthers sone
Pl an provisions, is consistent with others, and is
in conflict with others. In this situation, the
Hearings O ficer gives great weight to the Goals
to preserve agricultural land and to prevent uses
which conflict with farm uses in exclusive farm

use areas. It is significant that this proposal
would be the only identified nonfarm use in this
| arger area. It is also significant that the

proposal would alter the land in such a manner as
to preclude future agricultural use of a portion
of the property. On bal ance, the proposal is

lin this opinion we shall refer to these plan agriculture goals by the A
through G designations used in ZDO 401. 01.
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found to <conflict wth applicable Goals and
Policies of the Plan." Record 7-8.

The hearings officer also concluded petitioners’
pr oposal conflicts with the pur poses l'isted under
ZDO 401. 01, based on his findings with regard to confornmance
with the plan Agriculture Goals, and the follow ng
reasoni ng:

"The applicant nust establish that the proposal
does not conflict with the purposes of subsection
401. 01 of the ZDO. The purposes of subsection
401.01 are a restatenent of the Goals of the
Agriculture Element of the Plan. For the reasons
di scussed above [ see previ ous quot e], t he
application conflicts, on bal ance, with the
pur poses of subsection 401.01.

"k ok x x *"  Record 8.

The parties agree that the sole issue presented in this
appeal is whether petitioners' proposed conditional use nmay
be denied solely on the basis that it does not comply wth
t he conprehensive plan Agriculture Goals. Petitioners argue
that since the ZDO itself contains detailed standards
gover ni ng petitioners’ condi ti onal use application
(ZDO 1203. A-D), the county m sconstrued the applicable |aw
in determning that the plan Agriculture Goals are separate,
addi tional conditional use approval standards.2 Jarvis V.

Val | owa County, 15 Or LUBA 390, 396 (1987).

2petitioners recognize, however, that plan goals and policies may be
approval standards for plan anendnents. Hunmel v. City of Brookings, 16
O LUBA 1 (1987).
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Petitioners also argue that conprehensive plan goals or
policies cannot be applied as approval standards for
condi tional uses in the EFU-20 district where to do so woul d
frustrate the |egislative purpose underlying ORS ch 215 and
ZDO 401. Petitioners specifically argue that it is inproper
to apply Agriculture Goal A ("preserve agricultural |ands")
as an approval standard for <conditional wuses listed in

ORS 215.283(2) and ZDO 401.06.A in the EFU-20 zone, because

such uses always rempve agricultural land from potenti al
farm use and, therefore, will always be denied. Petitioners

contend that in J.R Golf Services v. Linn County, 62 O App

360, 364, 661 P2d 91 (1983), the Court of Appeals held that
a county ordinance provision requiring that nonf arm

conditional uses in an exclusive farm use zone "not renove
| and suitable for agricultural * * * production” could not
be interpreted and applied to effectively prohibit golf
courses in that zone since the zone specifically listed golf

courses as a conditional wuse. See also Dougherty wv.

Ti |l anbok County, 12 Or LUBA 20, 32 (1984).

Petitioners also argue that where a use is specifically
listed as a perm ssible conditional use in a zone, it nust
be presuned that the use is consistent with the purposes of
that zoning district, and the zoning district's purpose
section, therefore, cannot be applied as a separate approval

criterion. Jarvis v. Wallowa County, supra; Dougherty v.

Til |l anbok County, 12 Or LUBA at 32-33.




The county argues that whether conprehensive plan goals
and policies or ordinance purpose sections are approval
standards for a conditional use in a particular instance
depends upon an exam nation of the relevant |anguage in the
applicable plan or ordinance. The county contends that the
LUBA decisions which petitioners claim establish that plan
goal s and policies and ordi nance purpose sections cannot be
approval standards for conditional wuses, or at |[|east not
where the ordinance itself sets out detailed conditional use

approval standards, e.g. Jarvis v. Willowa County and

Dougherty v. Tillamok County, in fact hold only that the

plan goals and policies and ordi nance purpose sections at
issue in those cases were not intended to be approval
st andar ds. According to the county, LUBA has in several
i nstances found that plan policies are approval standards

applicable to individual |and use decisions. Storey v. City

of Stayton, 15 O LUBA 165 (1986) (annexation and PUD

approval ); MCoy v. Tillamok County, 14 Or LUBA 108 (1985)

(subdi vi si on approval).

The county further argues that in this case there can
be no doubt as to the intent of its code. ZDO 1203.E, which
applies to all conditional uses, requires that a proposed
conditional wuse "satisfies the goals and policies of the
Conprehensive Plan which apply to the proposed wuse."

According to the county, there can be no doubt that the plan

Agriculture Goals apply to a conditional use in the EFU- 20



zone, especially because ZDO 401.06.A requires that a
conditional use in the EFU-20 zone "not conflict with the
pur poses under subsection 401.01," and those purposes are
the plan Agriculture Goals thensel ves. The county further
notes that if the plan agricultural goals and policies were
not applicable to nonfarm conditional wuses in EFU zones
there woul d be no way for the decision maker to consider the
val ue of the subject property for agricultural use, as the
ot her approval criteria, ZDO 1203. A-D, are general criteria
applicable to conditional uses in all zones.

The county finally argues that, unlike the situation in

J.R Golf Services v. Linn County and Dougherty v. Till anpok

County, application of its plan agriculture goals to
approval of nonfarm conditional uses does not automatically
result in a total prohibition against such uses in the
EFU- 20 zone. According to the county, the hearings officer
properly interpreted ZDO 1203.E and the requirenent of
ZDO 401.06. A that the use "not conflict with" the purposes
listed in ZDO 401.01 to require a balancing of the degree to
which the proposed wuse furthered or conflicted wth
conpeting plan goals and policies.

W agree with the county that determ ning whether
conprehensi ve plan goals and policies, or ordinance purpose
sections, are approval standards for conditional use
approval in a particular i nstance depends upon an

exam nation of the particular relevant plan and code



provi si ons. In this case, ZDO 401.06. A explicitly requires

that conditional uses in the EFU-20 zone conply with the
criteria of ZDO 1203, and ZDO 1203.E explicitly requires

that the conditional use "satisfy" applicable plan goals and
pol i ci es. We find no reason to doubt that the agriculture
goals and policies applied by the county to its appealed
decision are plan provisions applicable to approval of a
nonfarm conditional use in an EFU-20 zone. The plan states,

at p. 3, that "[g]oals and policies in this plan direct

future decisions on |land use actions * * *, (Enphasis in
original.) Furt her nore, ZDO 401.06. A also explicitly
provides that a conditional use in the EFU-20 zone mnust not
conflict with the purposes under ZDO 401.01. These |isted
purposes are the Agriculture Goals found at p. 82 of the
pl an, and applied by the county to its deci sion.
Additionally, we disagree with petitioners' contention
that application of the plan Agriculture Goals (especially
Goal A) to proposed nonfarm conditional uses in the EFU-20
zone, as required by ZDO 401.06. A, would effectively
prohi bit such wuses, a prohibition inconsistent wth the
decision to identify those uses as conditional uses in that
district. Under the county's interpretation of its code,
which we find to be reasonable and correct, the requirenents
to satisfy, and not conflict with, the purposes of the plan

Agriculture Goals are applied by balancing the degree to

which the proposed use furthers or conflicts with various
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pl an goals and policies. See Douglas v. Ml tnomah County,

O LUBA __ (LUBA No. 89-086, January 12, 1990), slip op
21-22.

In this case, the hearings officer gave greater weight
to the plan goals to preserve agricultural |and and prevent
conflict with farm uses in exclusive farm areas than, e.g.
to the plan Parks and Recreation Goal, because the proposed
use would be the only nonfarm use in an area of |arge
parcels in commercial farm use. Record 7-8. Furt her nor e,
the hearings officer did not find a conflict wth
Agriculture Goal A ("preserve agricultural Ilands") sinply
because sone agricultural |and would be tenporarily occupied
by the proposed nonfarm wuse, but rat her because a
"substanti al amopunt of land," 25-30 acres, would be
permanently renoved from agricultural use by the proposed
| ake. Record 6, 8. Based on the appeal ed decision, we see
no reason to conclude that the county's application of its
pl an goals and policies to proposed nonfarm conditional uses
in the EFU-20 zone will result in a prohibition of all such
uses.

The assignnent of error is denied.

The county's decision is affirnmed.

11



