BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RAY REBMANN and VI RGI NI A REBMANN, )

Petitioners,

)
)
)
VS. )
) LUBA No. 90-015
LI NN COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
THOVAS ROGERS and )
PRI SCI LLA ROGERS, )
)
| nt ervenor s- Respondent . )

Appeal from Li nn County.

WIlliam E. Loose, Portland, filed the petition for
review and argued on behal f of petitioners.

John T. G bbon, Albany, filed a response brief and
argued on behalf of respondent.

Edward F. Schultz, Albany, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Weat herford, Thonpson, Brickey & Qui ck.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 06/ 29/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the Linn County Board of
Conm ssi oners (board of comm ssi oners), approving an
accessory farmdwelling on property zoned Excl usive Farm Use
( EFUV) .
MOTI ON TO | NTERVENE

Thomas Rogers and Priscilla Rogers nove to intervene in
this appeal on the side of respondent. There is no
objection to the notion, and it is allowed.

MOTI ON FOR OFFI CI AL NOTI CE OF DEED RECORDS

Respondent filed a nmotion "To Have the Board Take
O ficial Notice of Planning Docunents Establishing Zoning
Hi story." The docunents are attached to respondent's
motion.1 There is no objection to respondent's notion, and
it is allowed.

FACTS

| nt ervenor s-respondent (intervenors) applied for
perm ssion to establish an accessory farm dwelling on a
48. 67 acre parcel zoned EFU. The subj ect property contains
intervenors' current residence, an older 400 square foot
structure (older structure). Intervenors propose to build a
new residence on the subject property to use as their

resi dence, and to use the older structure as a residence for

IWwe will refer to these documents as "Suppl enental Documents" and have
nunbered the pages for citation
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farm hel p. I ntervenors propose to enploy the farm help to
assist intervenors in establishing different farm uses on
t he subject property than those presently in existence.?
Additionally, along the western edge of the subject
property, there is another existing house (existing renta
house), which is owned by intervenors and is used by them as
arental unit. In 1972, the Linn County Pl anning Comm ssion
(planning comm ssion) may have approved the creation of a
one acre parcel for this existing rental house, and use of

the existing rental house as a nonfarm dwelling.3

2The existing 400 square foot structure will in fact be the accessory
dwelling. The primary dwelling will be the new hone intervenors propose to
build, the construction of which triggered intervenors' application for an
accessory farm dwel ling. The county accepted intervenors' application as
being for an accessory dwelling under these circunstances, and there is no
i ssue raised in this appeal regarding the correctness of this procedure.

3The | egal effect of the planning commission's 1972 action is not clear
The letter from the planing director to the then owner of the subject
property states:

"This letter constitutes formal notification that your
Conditional Use Pernmit request to create a one acre home site
in the EFU (Exclusive Farm Use) District was approved on
July 11, 1972.

"The determ nation of the Conm ssion shall becone final 10 days
after the day of decision unless appealed to the board of
Conmi ssioners in accordance with Article 34 of the Linn County
Zoni ng Ordi nance."™ Suppl emental Docunents 1

The application to which this decision refers states the purpose of the
application was to:

"Partition from 57 acre parcel one acre and
exi sting house." Suppl enental Docunents 6.

W do not have a copy of the 1972 decision of the planning conm ssion
concerning this application. W note, however, that it is unclear whether
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Adj oi ning the subject property is a Christmas tree farm
and haying operation to the north, a sheep and pig operation
to the south, row crops to the west, and hay and alfalfa
fields to the east. A portion of the subject property is
currently leased to a tenant farmer who manages it for wheat
and oat crop production. The tenant farnmer's | ease expires
at the end of 1990, and intervenors do not plan to renew
t hat | ease. I ntervenors instead propose to elimnate the
wheat and oat crop operations, and replace them with a nut
orchard and cattle operation. | ntervenors propose to phase
in the nut orchard, planting ten acres every four years for
a total nut orchard acreage of 40 acres. The cattle
operation will consist of breeding and m | king approxi mately
30 head of cattle, and is proposed to begin immedi ately

after expiration of the tenant farnmer's | ease.

The pl anni ng conm ssi on deni ed i ntervenors'
application. I ntervenors appealed the denial decision to
the board of comm ssioners. The board of comm ssioners

reversed the decision of the planning comm ssion, and
approved i ntervenors' application. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

" Appr oval of t he dwel I'i ng prior to t he
establishment of the proposed farm use was

a partition was approved in 1972. Neverthel ess, whether the one acre area
containing the "existing rental house" is a part of the subject parcel or
whether it is a discrete one acre parcel nmkes no difference to our
resolution of this appeal. Wat is relevant is that this particular area
of land (1) is near to the farmng area on the subject land, and (2)
contai ns a house owned and used by intervenors as a rental unit.
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i nproper."

It is undisputed that the subject parcel currently is
in farm use, and is proposed to remain in farm use.
Petitioners argue that because the farmuse which is all eged
to require the accessory dwelling for farm help is not yet
in existence, the proposed farm help dwelling cannot be

al | owed. OAR 660-05-030(4);4 Newconer v. Clackanmas County,

94 Or App 33, 39, 764 P2d 927 (1988); Matteo v. Pol k County,

11 O LUBA 259, aff'd without opinion 70 Or App 179 (1984).

OAR 660-05-030(4) requires that a particular |evel of
agriculture be established on EFU zoned property prior to
approval of a farm dwelling. Here, however, it is
undi sputed that a commercial agriculture operation currently
exi sts on the subject property. Because intervenors' parcel
is "currently enployed for farm use as defined in ORS

215.203," OAR 660-05-030(4) is satisfied.>

40AR 660- 05- 030(4) provi des:

"ORS 215.213(3)(1)(g) and ORS 215.283(1)(f) authorize a farm
dwelling in an EFU zone only where it is shown that the
dwelling will be situated on a parcel currently enployed for
farm use as defined in ORS 215.203. Land is not in farm use
unless the day to day activities on the subject land are
principally directed to the farm use of the land. \Were |and
woul d be principally used for residential purposes rather than
for farm use, a proposed dwelling would not be 'customarily
provided in conjunction with farm use' and could only be
approved according to ORS 215.213(3) or 215.283(3). At a
m ni mum farm dwellings cannot be aut hori zed before
establ i shment of farmuses on the land * * *."

SAdnmittedly there may be policy argunments in favor of requiring, in
addition to denmonstrating that the parcel is currently enployed for farm
use, that the current farmuse is the farmuse the proposed dwelling is to
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The relevant question presented in this appeal is
whet her the particular application for an accessory dwelling
for farm help neets the applicable approval requirenents of
the Linn County Zoning Ordinance (LCZO). The standards for
establishing that a proposed accessory dwelling on |I|and
zoned EFU is in conjunction with farm use are contained in
LCZO 21.430(2). Under the second assignnent of error, we
addr ess whet her t he pr oposed dwel I'i ng meet s t hose
requi renents.

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"The Rogers' failed to satisfy the applicable
criteri a. The county's approval t herefore,
m sconstrued the applicable law, was based on
i nadequate findings, and/or was not supported by
substanti al evidence in the whole record.”

LCZO 21.430(2) establishes the followng approval
standards for accessory farm dwellings:

"Additional farmrelated dwelling:

"(A) The subject par cel and any parcels in
contiguous ownership are used for comerci al
agriculture, as determned by the follow ng
factors:

"1. Soil productivity.
"2. Land conditions.

"a. Drai nage

be "customarily provided in conjunction with." However, if LCDC intends
the rule to apply in this manner, it nust anend the rule to inpose that
requi renment. The rule itself does not now inpose that requirenent. See

Newconer v. Clackamas County, 92 Or App 174, 181-182, 758 P2d 369 (1988)._
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" (B)

"(O

" (D)

"%

*

"b. Terrain
"3. Availability of irrigation water.
"4. Type, yield, and acreage of crops.
"5. Nunmber and type of livestock
"6. Processing and marketing practices.

"7. Consistency wth the definition of
commercial agriculture.™

The dwelling i's needed as customarily
provided in conjunction with comrercial farm
use, as determned by the follow ng factors:

"1l. Size of the farm including land in
contiguous ownership and any other |and
within the farm

"2. Type of farm and typi cal | abor
requirenents.

"3. The nunber of dwellings on or servicing
the entire farm

"4. The nunber of permanent and/or seasonal
enpl oyees on the farm

"5. The extent and nature of the work to be
perfornmed by occupants of the proposed
dwel I'i ng.

The operation of the farm based on accepted
farm practices, requires that the occupants
of the proposed dwelling reside on the
subj ect property;

If the proposed dwelling is not a nobile
home, the the occupants have a proprietary
interest in the farmland or it is evident
that the long-term operational requirenments
of the comrercial farm unit justify another
per mmnent dwel | ing;

* % %N



Petitioners cont end t he county's findings are
i nadequate to satisfy LCZO 21.430(2) and, even if adequate,
| ack evidentiary support. Specifically, petitioners contend
the findings and evidence are inadequate to establish (1)
the subject land is used for comercial agriculture under
LCZO 21.430(2)(A); (2) the proposed dwelling is needed as
customarily provided in conjunction wth farm use, as
required by LCZO 21.430(2)(B); and (3) another dwelling is
both justified and required by the farm operation, as
specified by LCZO 21.430(C) and (D). We address each of
t hese contenti ons separately bel ow.

A, LCZO 21.430(2)(A)

Petitioners cont end t he county's findings are
i nadequate to establish the subject Iland is wused for
“comrercial agriculture,” as required by LCZO 21.430(2)(A).¢5
Petitioners do not, however, argue that the findings
regarding the existing agricultural operations on the
subj ect parcel are inadequate to neet the definition in the
LCZO of comercial agriculture. Petitioners argue the
county's findings do not establish that the proposed farm

uses for the subject Iland wll constitute comercia

6uUnder LCZO Article 32, commercial agriculture is defined as:

"* * * farmunits that either contribute in a substantial way
to the existing agricultural econony and help maintain
agricultural processors and established farm markets, or
diversify agricultural processing and create farm nmarkets
through the production of agricultural goods currently not a
part of the agricultural econony." (Enphasis in original.)



agriculture.”

"The county nmade the follow ng findings regarding comrercial agriculture
on the subject parcel

"Presently, the property is in wheat and oat production. The
property is leased to an area farmer. The |lease will expire at
the end of this year. Previ ously, the property has been
planted with beans, hay, pasture and sunflowers. There have
al so been 75 head of sheep on the property.

"Ten acres will be cleared for a walnut grove and filberts

The orchard will increase by 10 acre increnents. The | ower
land will be used for cattle and non-orchard crops. The higher
land will have the proposed dwelling and the orchard. The
proposed farm use will be daily care of 30 head of cattle,
equi prent and [a] walnut and filbert orchard. The applicant
stated the soil on the property is currently available for nut
production wi thout additional soil inmprovenent. Hol stein cows

are the primary herd pl anned.

"Nut crops are planned for mail order vacuum packed containers
for annual subscription [and] nmonthly distribution. Cattle are
pl anned for breeding and sonme m | ki ng.

"The orchard will include planting, fertilizing and spraying,
pruni ng, picking, shelling, packaging, mailing, advertising and
mar ket i ng. The livestock operation wll include feeding,

wat ering, groom ng and cl eani ng.

"There are three part-tine people currently working a total of
ten hours a week on the property. The nunber of hours working
on the property will increase to 96 per week after the dwelling
is located. M. Rogers does not have enmployment off the
property. Ms. Rogers will remain enployed off the property.
They currently reside in the 400+/- square foot dwelling on the
property. Once the proposed dwelling is constructed, the
existing dwelling will be used for farmhelp

"The applicants own an adjacent parcel that <contains a
dwel |'i ng. The planning conm ssion, on July 11, 1972

authorized the creation of a one acre parcel around the
existing dwelling (CU-19-72). According to the applicants, the
dwel ling on the one acre has been set aside for 17 years as a
non-farm unit. This dwelling is not available for farm help
because the applicants have other plans for the dwelling. The
applicants did not purchase this property with the intent of it
being a part of the farm



LCZO 21.430(2)(A) sinply requires findings establishing
that the current farm uses on the subject parcel constitute
"commercial agriculture.” We agree with respondent and
intervenors that LCZO 21.430(2)(A) does not require findings
establishing that all proposed future farm wuses wll
constitute "comrercial agriculture.”

W may only reverse or remand the county's decision on
the Dbasis of I nadequate findings addressing relevant
approval criteria, and no approval criterion requires
findings that proposed future agricultural operations on the
subj ect property will constitute comercial agriculture.

Thi s subassi gnnent of error is denied.?8

B. LCZO 21.430(2)(B)

Petitioner argues the county's findings are inadequate
to establish that the proposed accessory farm dwelling is
"needed as customarily provided in conjunction wth

comercial farm use," as required by LCZO 21.430(2)(B).°

"These facts denobnstrate the property is and will be used for
comercial agriculture and that a dwelling is needed as
customarily provided in conjunction with comercial farm use."
Record 8-9.

8Petitioners also argue the evidence does not support a finding that the
proposed agricultural operations wll constitute conmercial agriculture.
Because we determ ne LCZO 21.430(2)(A) does not require a finding that the
proposed agricultural operations constitute comrercial agriculture, it is
unnecessary that such findings be supported by substantial evidence.
Moorefield v. City of Corvallis, O LUBA ___ (LUBA No. 89-045,
Sept enmber 28, 1989), slip op 32.

9The findings relied upon by the county to satisfy LCZO 21.430(2)(B) are
those findings quoted in n 7 above.
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Specifically, petitioners contend:

"The findings do not set forth the typical |abor
requi rements for nut orchards or whether farm help
dwel lings are customarily provided in conjunction
Wi th such operations.” Petition for Review 16.

We agree with petitioners. In determ ning whether a
proposed dwelling is customarily provided in conjunction
with commercial farm use, as required by LCZO 21.430(2)(B),
t he county nust adopt findings addressing the factors |isted
in LCZO 21.430(2)(B) to determ ne whether it is customary to
establish a dwelling for farm assistance for the proposed
type of farm ng operation. W are cited to no findings
addressing whether it is customary for a farm help dwelling
to be provided in conjunction with either a nut orchard and
30 head cattle operation, or the existing oat and wheat crop
activity. Accordingly, the county's findings are inadequate
to conply with LCZO 21.430(2)(B).

Thi s subassi gnnent of error is sustained.10

C. LCZO 21.430(2)(C) and (D)

LCZO 21.4330(2)(C) and (D) provide:

"(C) The operation of the farm based on accepted
farm practices, requires that the occupants
of the proposed dwelling reside on the
subj ect property;

"(D) If the proposed dwelling is not a nobile

10We address petitioners' arguments that the proposed farm hel p dwel|ing
is not "needed" in the next subassignnment of error dealing with whether the
proposed farm help dwelling is "required" and "justified" under
LCZO 21.430(2)(C) and (D).
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hone, the occupants have a proprietary
interest in the farmand or it 1is evident
that the |long-term operational requirenments
of the comrercial farm unit justify another
per manent dwel ling."

The county adopted the follow ng findings addressing

LCZO 21.430(2)(C) and (D):

"The applicants submtted a letter from a nedica

doctor that stated M. Rogers had back surgery a
nunber of years go and as a result, there is an
area of weakness in the |ower back. The letter
stated that this 'would prevent him from safely
performng duties requiring a great deal of
bending and particularly heavy |lifting."' The
letter also stated that 'such activity mght
result in re-injury to his back and possibly even
the need for further surgery.'

"The proposed farmuse is a nut orchard and cattle
raising activity. The planting of the nut orchard
is planned for four year intervals at increments
of ten acres.

"M. Rogers wll be the farm operator, but is
unable to perform many of the duties required to
plant and maintain a nut orchard and cattle

oper ati on. A second dwelling on the property
woul d nake the farm nore productive by having farm
help imediately avail able. Therefore, it is
evi dent t hat t he | ong-term oper ationa

requi rements of the commercial farm unit justify
anot her permanent dwelling and that the operation
of the farmrequires that the farm help reside on
the property."” Record 9.

Petitioners state the county's findings indicate three

people currently provide a total of ten hours of work per

week on the subject property. Petitioners also argue:

12

"There is no finding in the Boards' decision that
shows that 96 hours per week will be necessary to
operate the proposed farm managenent plan. The
findings state only that the 'nunmber of hours



working on the property will increase to 96 per

week after the dwelling is located.' The Board
does not state why 96 hours a week wll be
necessary after the dwelling is |ocated. It does
not show why 96 hours per week wll be necessary
to operate the proposed farm Nor is there a

finding why it will take an additional enployee to
perform the work. The findings state that Ms.

Rogers wll remain enployed off the property.
There is no explanation as to why Ms. Rogers
cannot assist in the farm duties.” Petition for
Revi ew 17.

Petitioners also contend that the county's findings do not
establish that farm help is required to live on the subject
property. Petitioners argue there are no findings
adequately addressing whether farm help could live in the
rental unit owned by intervenors, or elsewhere. Petitioners
further contend this Board should consider Ms. Rogers as a

princi pal farm operator, and that under Heininge .

Cl ackanas  County, O LUBA  _ (LUBA No. 88-070,

January 18, 1989), the fact that she chooses to work off of

the farm precludes approval of an additional dwelling for

farm hel p.
I ntervenors argue the principle farm operator is
M. Rogers. I ntervenors point out M. Rogers is enployed

full time on the farm According to intervenors, nothing
requires Ms. Rogers to give up her off farm enploynent, in

favor of working with her husband, before an accessory

dwelling for farm help may be approved. See Mles .
Cl ackanas County, O LUBA _ (LUBA No. 89-098, Novenber
20, 1989). I ntervenors nmaintain the facts that M. Rogers
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has a limting medical handicap, together with the extensive
farm chores listed in the findings, provide adequate
justification that farm help is needed and that it needs to
be |ocated on site. Additionally, intervenors argue that
the site is subject to flooding, and that the potential of
flooding and the birth of calves are events which require
the kind of immediate assistance only a live in farm hand
can provi de.

We agree with intervenors that there is nothing which
requires Ms. Rogers to give up her off farm enpl oynment, as
a prerequisite to approval of a dwelling for farmhelp. M.
Rogers is the farm operator, and he has no enpl oynent which
consunes his tinme outside of the farm1il In Mles wv.

Cl ackamas County, supra, slip op at 8, we determ ned that a

Cl ackamas County ordinance provision requiring that the
assi stance of farm help be required by the farm operator, is
not so strict a standard as to preclude "any famly nenber
living in a primary dwelling from having outside enpl oynent,
or famly nenbers taking vacations together, in order to
denonstrate a requirenment for assistance in the farm

operation.” We believe the principle in Mles v. Cl ackanmas

County applies equally in this case.

11Thi s case is distinguishable from Heininge v. C ackamas County, supra,
cited by petitioners. 1In Heininge, the principal farm operator w shed to
construct an accessory farmdwelling for his son so that his son could work
on the farm and enable the principal farm operator to devote tine to
out side activities.
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However, we agree also wth petitioners that the
county's findings are inadequate to establish conpliance
with LCZO 21.430(2)(C). Farm help is not required to
"reside on the subject property" if there are reasonable
alternatives to construction of a residence on the farm
parcel . In this case it is wundisputed that there is a
rental dwelling |ocated on a parcel which is either part of
or adjacent to the subject property. The county's findings
that the owners of this dwelling (intervenors) "have other
plans for the dwelling ** * [and] did not purchase this
property with the intent of it being part of the farnl are
i nadequate to establish that this rental unit cannot provide
adequate housing for the farm help needed by intervenors.
Record 8. Additionally, the county's findings do not
expl ain why 24-hour inmmedi ate assistance is required to deal
with the birth of calves and wth the potential for
flooding, or with other eventualities which are anti ci pated.

Finally, while the county's findings do state inmmediately

available, live in farm help wll mke the farm nore
"productive,"” the findings are inadequate to explain why
farm work, provided, in part, by a live in assistant, is

required on the farmas LCZO 21.430(2)(C) demands.

Wth regard to LCZO 21.430(2)(D), the county's findings
do not identify the "long-term operational requirenments of
the commercial farm' justifying the proposed additional

dwel I'i ng. W thout findings describing what the long term
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oper at i onal requirements of the farm are, we cannot
ascertain whether the proposed farm help dwelling 1is
justified in light of those |long termrequirenents. 12

Thi s subassi gnnent of error is sustained.

The second assignment of error is sustained in part.13

The county's decision is remanded.

120 note that over the years, the nature of the farm uses on the
subj ect property have changed. None of the previous farm uses apparently
required or justified the existence of live in farm assistance. For
exanple, the subject property is currently leased to a tenant farnmer who
apparently has managed it over time for things as diverse as sunflowers,
beans and 75 head of sheep. \While the subject proposal contenplates a nut
orchard, planted over a long period of time, as well as cattle, it is not
stated what the 1long term operational requi renents are for these
operati ons.

13No purpose would be served in reviewing the evidentiary support for
the findings which, in subassignments B and C above, we deternine are
i nadequate to establish conpliance with the rel evant LCZO provi sions.
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