BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ERNEST A. GRI FFI TH,
Petitioner,
VS.
LUBA No. 90-041

CITY OF M LWAUKI E,
FI NAL OPI NI ON

N vavvvvvvvvvv

Respondent , AND ORDER
and
FI RST WESTERN SERVI CE CORPORATI ,)
| nt ervenor - Respondent . )

Appeal from City of M | waukie.

Ernest AL Giffith, MIlwaukie, filed the petition for
review and argued on his own behal f.

No appearance by respondent.

Mark J. Greenfield, Portland, filed the response brief
and argued on behalf of intervenor-respondent. Wth him on
the brief was Mtchell, Lang and Smt h.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RMED 06/ 28/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision modifying a
condition of approval for Kell ogg Lake Apartnents.

MOTI ON TO | NTERVENE

First Western Service Corporation noves to intervene in
this proceeding on the side of respondent. There is no
opposition to the notion, and it is allowed.

FACTS

In 1987, the area proposed to be devel oped as Kell ogg
Lake Apartnments lay partially inside city Ilimts and
partially outside the city in Clackamas County. The city
granted approval of the portion of the project within its
jurisdiction on March 15, 1988. The county first approved
the county portion of the project on July 13, 1988. The
county approved the county portion of the project for a
second time on March 13, 1989, following remand of the

county's July 13, 1988 deci sion. Kell ogg Lake Friends .

City of Ml waukie, O LUBA ___ (LUBA No. 88-061,

December 22, 1988), aff'd 96 Or App 536 (1989).

Under the city's 1988 decision, the applicant 1is
permtted to build vyear-round, provided erosion control
measures are in place to protect soils and water quality.
However, in the county's 1988 and 1989 deci sions approving
the portion of the project outside the city, a condition was

inmposed limting soil disturbance to the nonths of June



t hrough Septenber.1

The city annexed the county portion of the project,
effective April, 1989, wth the understanding that county
zoning would remain in effect until the project was
completed.2 Following the city's annexation of the county
portion of the project, intervenor requested that the city
modi fy the county's condition limting soil disturbance to
June through Septenber so that the entire project site could
be devel oped on a year-round basis. The city approved the
request, adopting t he follow ng condition (nodi fied

condition) in place of the county's condition nine:

"Soils disturbance on the site shall be restricted
to the dry season (June 1 to Septenber 30) or, the

devel oper shall provide a conprehensive erosion
control plan for the site during construction,
whi ch pl an shal | be consi st ent with t he
conprehensive erosion control plan utilized in

connection with construction of that portion of
Kel | ogg Lake Apartnments approved by the City of
M | wauki e. "

lin material part, that condition (condition nine) provided as follows:

"Soils disturbance on the site shall be restricted to the dry
season (June 1 through Septenber 30). The devel oper shall
submit a conprehensive erosion control plan for the site during
construction, with specific erosion control measures for the
entire site. This erosion control plan must be approved by the
County and the * * * Departnent of Fish and WIldlife prior to
devel opnent.* * *" Record 40.

2The city adnministers county zoning regulations for the subject property
under an intergovernnental agr eenent unti |l city zoning and plan
desi gnations are applied.
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Prior to its nodification by the city, condition nine
both limted soil disturbance to a four nonth period and
requi red a conprehensive erosion control plan. See n 1. As
amended by the city decision challenged in this appeal, the
limtation of soil disturbance to a designated four nonth
peri od does not apply, provided the specified conprehensive
erosion control plan is wutilized for the portion of the
project initially approved by the county.

FI RST ASSI GNMENT OF ERROR

"I'n approving the nodification of condition #9 the
Pl anni ng Conm ssi on adopted an additional finding
not supported by substantial evidence in the whole
record.”

SECOND ASSI GNVENT OF ERROR

"I'n approving the nmodification of Condition #9,
the City relied upon defective findings [and]
failed to recite adequate facts and | egal
concl usi ons. "

Petitioner challenges the follow ng findings adopted by
the city in support of its decision to nodify condition
ni ne:

"6. Clackamas County approval [of] condition #9
* * *  does not refl ect [ ot her findi ngs
adopted by the hearings officer reflecting
county planning staff and Oregon Departnent
of Fish and WIdlife (ODFW indications that
construction could occur during wet nonths if
erosion control plans are used]. County
staff have indicated that the stricter
| anguage applied by the Hearings Oficer in
condition #9 may have been in response to
nei ghbor testinmony. This assunption is not
made clear within the findings.”" Record 45.



"20. Contrary to the Cl ackamas County Pl anning
Staff's letter of Novenber 9, 1989, the
Pl anning Conm ssion feels a definite change
of circunmstances is evident by virtue of the
passing of time; construction has already
taken place on the original City portion,
drai nage and erosion control mechanisns are
in place, and the former County portion has
been annexed to the City." Record 164.3

Petitioner contends the quoted findings are conclusory
and unsupported by substantial evidence in the whole record.
Petitioner argues finding 20 does not adequately explain
what events have occurred since the county originally
i nposed condition nine or why those events constitute a
change in circunstances warranting a change in the condition
i nposed by the county. In challenging finding 6, petitioner
relies on a letter submtted by the county opposing the
requested action. In that letter the county contends the
heari ngs officer stated shortly after rendering his July 13,
1988 decision that condition nine "was based primarily on
persuasi ve evidence presented at the hearing." Record 148.
Petitioner points out the county also stated in that letter
that the applicant had not denonstrated that a "substanti al
change in circunstances has occurred * * *." |d.

In its decision, the city identifies three criteria
governing the requested nodification of condition nine.

None of the identified criteria require a showi ng of changed

3Both of the challenged findings were first adopted by the planning
commi ssion and subsequently were incorporated by reference in the city
council's findings. Record 14.
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circunstances.4 The city adopted 20 findings in support of
its decision that those three criteria are met, including
the two findings challenged in this appeal.> | nt ervenor
contends the wunchallenged findings conprise the critical
findings identifying the relevant approval standards and
expl ai ning why those standards are net. | nt ervenor argues
the challenged findings are not essential to the city's
deci sion and provide no basis for remand, even if they are
not supported by substantial evidence.?®

This Board is required to reverse or remand | ocal
governnment | and use deci sions where those decisions are not
supported by substantial evidence. ORS 197.835(7)(a)(0O;
Sel | wod Harbor Condo. Assoc. v. City of Portland, 16 O

4The criteria identified by the city require minimization of erosion
within the WIllanette River G eenway, preservation of river and stream
corridors, and preservation of wildlife habitats. Apparently the sane
three criteria were applied by the hearings officer in inmposing condition
ni ne.

5The gist of the eighteen findings not challenged by petitioner is that
ODFW presented testinobny to the hearings officer that Ilinmting soils
di sturbance to the four dry months was not necessary if soil erosion plans
were prepared and utilized. Additionally, the city's findings explain that
the county staff recomendation presented to the hearings officer in 1988
and other findings adopted by the hearings officer are consistent with the
ODFW recomendati on. Finally, the ~county's findings identify the
applicable approval criteria and find those criteria are net by inposing
t he nodified condition

6l ntervenor also contends that there is evidence in the record
concerning the experience with devel opment during wet nonths on the portion
of the project originally approved by the city. I ntervenor contends the
evi dence of that success with inplenenting erosion control plans provides
adequate evidentiary support for the «city's findings of changed
ci rcumst ances.
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LUBA 505, 513-514 (1988). ORS 197.835(7)(a)(C) does not
require that every statenent or finding adopted in support
of a land use decision nust be supported by evidence in the
record. A finding not supported by substantial evidence
provides no basis for remanding the decision the finding is
adopted to support unless the finding is critical to the

deci si on. Cann v. City of Portland, 14 O LUBA 254, 257

(1986); Bonner v. City of Portland, 11 O LUBA 40, 52-53

(1984). Ther ef or e, in addition to denpbnstrating a
chall enged finding S i nadequate or unsupported by
substantial evidence, a petitioner nmust denonstrate the
challenged finding is critical to (i.e. necessary to
support) the chall enged decision. 1d.

Petitioner does not argue that approval criteria other
than the three criteria identified by the <city are
applicable to the city's deci sion. Nei t her does petitioner
chall enge the findings adopted by the city explaining why
the nmodified condition is sufficient to assure conpliance
with those criteria. Rat her, petitioner limts his
argunments to the adequacy of, and evidentiary support for,
findings 6 and 20.

Fi nding 20 states that changed circunstances warrant a
di fferent kind of condition concerning soil disturbance, and
apparently was adopted as a response to the concerns
expressed by the county that condition nine should be

ret ai ned. However, the only approval standards identified



by any party are the three approval criteria identified by
the city in its decision. See n 4, supra. Those criteria
do not require that nodifications to conditions of approval
be based on changed circunstances. Therefore, finding 20 is
surplusage and provides no basis for remand, even if it is

not supported by substantial evidence in the record. Cann

v. City of Portland, supra; Bonner v. City of Portland,

supr a.

Finding 6 essentially states the hearings officer
either m sunderstood or sinply failed to incorporate ODFW s
recommendati on, choosing instead to rely on neighborhood
testi nony. As in his challenge to finding 20, petitioner
fails to explain why finding 6 is necessary to support the
city's deci sion.

Petitioner's failure to explain why finding 6 1is
critical to the <challenged decision my reflect an
additional msunderstanding of the statutory requirenent
that | and use deci sions be supported by substantial evidence
in the record. Where decision nmakers are presented with
conflicting believable evidence, it may be possible for
reasonabl e decision nmakers to reach opposite conclusions,
and for either conclusion to be supported by substanti al

evidence. Younger v. City of Portland, 305 Or 346, 360, 752

P2d 262 (1988); Douglas v. Miltnomah County, O LUBA

(LUBA No. 89-086, January 12, 1990), slip op 12.

In this case, the city applied the same criteria that



were applied by the hearings officer and, based |argely on
the same evidence relied upon by the hearings officer,
concluded the nodified condition was sufficient to assure
conpliance with the approval criteria. Al t hough petitioner
chall enges the city's speculation in finding 6 about how the
hearings officer determ ned condition nine was necessary,
the hearings officer's decision is not the decision before
this Board for review Petitioner does not challenge the
city's findings explaining how the condition it inposed
satisfies the controlling criteria. In the absence of
argunment explaining (1) how the city's findings addressing
t he substantive requirenents of the three approval criteria
are i nadequate or are not supported by substantial evidence,
or (2) how the findings petitioner does challenge are
necessary to show the approval criteria are nmet, we have no
basis for reversal or remand of the city's decision.
The first and second assignnents of error are deni ed.

The city's decision is affirmed.



