BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
DAVI D L. DAVI S,
Petitioner,
VS.

LUBA No. 89-153
CI TY OF BANDON

N N N N N N N N N

Respondent .
)
)
| NDUSTRI AL SUPPLIES CO. PROFIT ) FI NAL OPI NI ON
SHARI NG TRUST, CHARLES F. LARSON, ) AND

ORDER
and REX ROBERTS,

Petitioners,
VS.

LUBA No. 89-159
CI TY OF BANDON

N N N N N N N N N

Respondent .

Appeal from City of Bandon.

Dan Neal, Eugene, filed a petition for review and
argued on behalf of petitioner Davis. Wth himon the brief
was Neal & Eng.

Bill Kloos, Eugene, filed a petition for review and
argued on behalf of petitioners Industrial Supplies Co.
Profit Sharing Trust, et al. Wth him on the brief was

Johnson & Kl oos.

Mark J. Greenfield, Portland, filed a response brief
and argued on behal f of respondent. Wth himon the brief
was Mtchell, Lang & Sm th.

HOLSTUN, Referee; SHERTON, Chief Referee, KELLI NGTON,
Referee, participated in the decision.



REVERSED 7/ 13/ 90

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners challenge Ordinance No. 1256, "AN ORDI NANCE
ADOPTI NG A MORATORI UM ON CONSTRUCTI ON AND LAND DEVELOPMENT
| N CERTAIN AREAS WTHIN THE CITY OF BANDON * * *_ " Record
4.

FACTS

In this consolidated appeal, petitioners challenge the
first of four noratoria adopted by the City of Bandon. The
chal l enged noratorium was adopted on Decenber 5, 1989, and
expired 35 days later on January 9, 1990. Petitioners own
| and affected by the noratorium and under the terns of the
moratorium they may not devel op their properties.
Petitioners in LUBA No. 89-159 submtted a request for
devel opnent approval on Decenber 19, 1989. Petitioner in
LUBA No. 89-153 has not requested devel opnent approval.

A second noratorium was adopted January 9, 1990 and
expired February 16, 1990. A third noratorium was adopted
February 13, 1990, effective through June 16, 1990. A
fourth noratorium adopted June 9, 1990, extended the
mor at ori um t hrough Decenber 16, 1990.1

lSeparate appeals have been filed challenging each of the three
noratoria adopted following the expiration of the noratorium challenged in
this appeal . Davis v. City of Bandon, LUBA No. 90-009; Davis v. City of
Bandon, LUBA Nos. 90-030 and 90-038; Davis v. City of Bandon, LUBA
Nos. 90-086 and 90-087.
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| NTRODUCTI ON

A. Motion to Disni ss

Respondent earlier mved to dismss this appeal
proceedi ng, arguing that the appeal is npot. Respondent
poi nted out that at the time of its notion to dismss, the
nor atori um appealed in this proceeding had been replaced by
the third noratorium adopted on February 13, 1990 and t hat
the third noratorium was based on an expanded evidentiary
record and additional findings.? We denied respondent's
motion to dismss. We concluded that in the unique
circunstances presented by this case (i.e. nultiple short
term noratoria which expire before a decision on the nerits
can be rendered by LUBA) our decision could have practical
effect and the appeal is, therefore, not npot. Davis V.

City of Bandon, O LUBA _ (LUBA No. 90-009, Order on

Motion to Dismss, My 2, 1990), slip op 4.3 We al so
concluded that if this appeal is properly viewed as noot,
the exception for cases capable of repetition yet avoiding
review applies and a decision in this appeal is proper.

Finally, we concluded that in LUBA No. 89-159 there

2The fourth moratorium which is now in effect, extended the third
nor atori um

3The reasoning expressed in our order denying the notion to dismiss LUBA
No. 90-009 was adopted by reference in our order denying the notion to
dismiss in this appeal. Davis v. City of Bandon, __ O LUBA ___ (LUBA
Nos. 89-153 and 89-159, Order on Mdtion to Dismiss, My 2, 1990), slip
op 2.
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exi sts another reason for denying respondent's contention
that the appeal is nmoot. Petitioners in that appeal alleged
their application for devel opnent approval filed on Decenber
19, 1990 was an application for a "permt" as that termis

defined in ORS 227.160(2). We noted that

"[pletitioners reason that if they are successful
in invalidating Mratorium |I in this appeal, by
virtue of ORS 227.178(3) their application nmust be
judged by the ~city in accordance wth the

regulations in effect when Mratorium | was
adopted, notw thstandi ng the subsequently adopted
nor at ori a. See Kirpal Light Satsang v. Douglas

County, 96 Or App 207, 212, 772 P2d 944, nodified
on reconsideration 97 O App 614, rev den 308 O
382 (1989)." Davis v. City of Bandon, O LUBA
_ (LUBA Nos. 89-153 and 89-159, Order on Mbtion
to Dismss, May 2, 1990), slip op 3.

We pointed out that we had been provided no basis upon which
to reject petitioners' argunments and concluded that if those
argunments were correct, our decision in LUBA No. 89-159

woul d not be npot because it would have practical effect.

B. Request for Summary | nvalidation

The petitions for review in this appeal were filed on
May 16, 1989. In a My 25, 1989 letter to the Board,
respondent stated in relevant part:

"The City disagrees with many of the argunments set
forth in [the petitions for review. It firmy
bel i eves that the underlying basis for the
noratoria is supportive of the l|and use goals,
consistent with the policy in ORS 197.510(2), and
justified by a conpelling need. However, upon
review of the argunents set forth in those briefs,
the City acknow edges that sonme of its findings
did not fully address all the relevant criteria in
ORS 197.520(3), and for some of its findings, the



record |acks substantial evidence to support the
deci si ons.

"Under normal circunstances, the City would nove
to remand the decisions in order to cure the
technical defects in its findings and record.
However, because ORS 197.540(2) est abl i shes
i nval idation, rather than reversal or remand, as
the only form of remedy in noratoria proceedings,
this option is not avail able. Accordingly, the
City wll not file briefs in defense of those
deci sions, and hereby stipulates to the Board
issuing orders invalidating the two noratoria
which are the subject of the above-captioned
pr oceedi ngs. "

Respondent clarified during a conference call wth the
parties that it desired a summry opinion of the Board
invalidating the challenged noratorium but not addressing
the assignments of error contained in the petitions for
revi ew,

Petitioners obj ect ed, ar gui ng t hat sunmary
i nval idation, w thout addressing the nmerits of the argunents
in the petitions for review, is inproper in the situation
presented in this appeal. Petitioners pointed out the Board
refused to dism ss the appeal as noot, partially because it
agreed the city's action was capable of repetition yet
avoi ding review. Petitioners argue that it simlarly is
i nappropriate to invalidate the noratorium in a summry
manner since, as the city's letter makes clear, disputes
concerning whether and how the city's decision is flawed
remai n unresol ved. We understand petitioners to contend

there is no way to determ ne whether the causes of these



di sputes are present in subsequent noratoria that have been
or may be adopted by the city.

During a June 5, 1990 conference call, the Board agreed
that summary invalidation was inappropriate and agreed that
it would issue an opinion on the nerits, to the extent such
an opinion is warranted. Respondent was given an
opportunity to file a response brief, and oral argunent was
hel d on June 20, 1990.

In its brief, respondent renews its objection to the
Board's decision not to issue a summry order. Respondent
cont ends:

"It has always been the Board's policy to issue a
sunmary order, not an opinion on the nerits, where
a local government admts error and requests a

remand. In City of Eugene v. Lane County, 12 O
LUBA 68 (1984), a petitioner objected to a
voluntary remand requested by respondent. The
petitioner wanted an opinion on the nerits. The
Board hel d:

"' The Board understands from the county

that it wshes its decision to be

remanded and, as a consequence, no

| onger enforceable. Where the maker of

a challenged | and use decision believes
its decision is in error, or sonehow
def ecti ve, it i's ordinarily not
appropriate to force it to continue to
def end the decision. To do so would be

to control the county's |legislative
process. W therefore grant the request
for remand.'" (Respondent's enphases

del eted.) Respondent's Brief 1-2.
Respondent goes on to argue any opinion issued in this

appeal would be an advisory opinion. Respondent contends



such an advi sory opinion would be particularly inappropriate
in this case since its agreenent that the noratorium should
be invalidated gives petitioners "a conplete victory * * *_"
Respondent's Brief 2. Respondent also argues that since
subsequent noratoria nust be judged on the basis of the
records supporting those noratoria, the decision in this
appeal will have no res judicata effect and wll be of
little value, in that the findings and evidentiary records
are "considerably different and the decision under reviewis
a different | and use decision.” Respondent's Brief 3.
Respondent appears to be <correct that because the
nmor at ori um deci si ons adopted by the city differ somewhat and
are supported by different evidentiary records, a decision

in this appeal is unlikely to have a preclusive effect in

t he appeal s chal |l engi ng subsequent noratoria. See Nelson v.

Cl ackamas County, O LUBA _ (LUBA No. 89-151, April

30, 1990); Douglas v. Miltnomah County, O LUBA

(LUBA No. 89-086, January 12, 1990). Respondent may al so be
correct that the posture in which this case cones to the

Board makes a decision in this appeal of very limted val ue

in resolving subsequent appeals. However, we disagree with
respondent that a sunmmary remand gives petitioners "a
conplete victory." As petitioners point out and the briefs

make clear, the parties interpret the controlling statutory
criteria somewhat differently. We address the issues upon

which the parties disagree, to the extent a decision on the



merits may provide guidance to the city in any decision to
further extend the noratorium
DECI SI ON

I n 1980 t he | egi sl ature adopt ed conpr ehensi ve
| egislation setting forth the circunstances in which a
moratorium nay be appropriate, the standards by which a
| ocal governnment is to determ ne whether those circunstances
exist, and the mnner in which this Board is to review
noratori a. O Laws 1980, ch 2; codified at ORS 197.505 to
197.540. The findings adopted by the | egislature concerning
noratoria are as foll ows:

"The Legi sl ative Assenbly finds and decl ares that:

"(1) The declaration of noratoria on construction
and | and devel opnent by cities, counties and
special districts nmay have a negative effect
on the housing policies and goals of other
| ocal governments wthin the state, and
therefore, is a matter of state-w de concern.

"(2) Such noratoria, particularly when limted in
duration and scope, and adopted pursuant to
growt h managenent systens that further the

st at e-wi de pl anni ng goal s and | ocal
conprehensi ve plans may be both necessary and
desirabl e.

"(3) Clear state standards should be established
to assure that the need for noratoria is
considered and docunented, the inpact on
housing is mnimzed, and necessary and
properly enacted noratoria are not subjected
to undue litigation.” ORS 197.510.

ORS 197.520 distingui shes between noratoria that are needed
"to prevent a shortage of key facilities" and noratoria that

are "not based on a shortage of key facilities." The
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parties agree that the noratorium challenged in this
proceeding is of the latter type. ORS 197.520(4) provides
that noratoria not based on a shortage of key facilities my
not be | onger than 120 days.

ORS 197.540 limts this Board's scope of review in
consi dering appeals of noratoria. The Board is to review
moratoria based on the record made during the |[ocal
gover nnent proceedings, and is to invalidate the noratorium
if the |local governnment has failed to adopt findings,
supported by substantial evidence, that denpnstrate that the
rel evant standards in ORS 197.520(2) and (3) are satisfied.
The standards relevant to the noratorium challenged in this

appeal appear at ORS 197.520(3).

"A noratorium not based on a shortage of key
facilities under subsection (2) of this section
may be justified only by a denponstration of

conpel | i ng need. Such a denpnstration shall be
based upon reasonably available information, and
shal | i ncl ude, but need not be Ilimted to,
findi ngs:

"(a) That application of exi sting devel opnent
or di nances or regul ati ons and ot her
applicable law 1is inadequate to prevent
irrevocable public harm from residential
devel opnent in affected geographical areas;

"(b) That the noratorium is sufficiently limted
to insure that a needed supply of affected
housing types within or in proximty to the
city, county or special district 1is not
unreasonably restricted by the adoption of
the noratorium

"(c) Stating the reasons alternative nethods of
achieving the objectives of the noratorium
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are unsati sfactory;

"(d) That the city, county or special district has
determ ned that the public harm which would
be caused by failure to inmpose a noratorium
outweighs the adverse effects on other
affected | ocal governnments, including shifts
in demand for housing, public facilities and
services and buil dable | ands, and the overall
impacts of the noratorium on popul ation
di stribution; and

"(e) That the city, county or special district
proposing the noratorium has determ ned that
sufficient resources are avai l abl e to
conplete the devel opnent of needed interim or
permanent changes in plans, regulations or
procedures within the period of effectiveness
of the noratorium"” (Enphasis added.)

Respondent, in large part, concedes that its findings
are inadequate to denobnstrate conpliance with the above
quoted standards of ORS 197.520(3), or are unsupported by
substantial evidence. However, respondent contends the
defective findings and |ack of evidentiary support in the
record of this proceeding do not nean there are not
under | yi ng bases adequate to support the noratorium W
believe no purpose would be served by addressing the
i nadequacies identified by petitioners with which respondent

apparently agrees.?* W also do not address petitioner

4For exanple, petitioners conplain that the city's findings fail to
address, except in an inpermnissibly conclusory manner, the requirenment of
197.520(3)(a) to denpnstrate that existing regulations are not adequate "to
prevent irrevocable public harm from residential developnent in affected
geographical areas." Petitioners also conplain that the city's findings
show the noratorium rather than being based on findings of conpliance with
the statutory standards, was based on findings that time was needed to
det erm ne whet her a noratorium  was war r ant ed. Petitioners'
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Davi s's contention that the short notice he received of the
city's Decenber 5, 1989 hearing in this matter violated his
right to due process. In his challenge of the second
moratorium in LUBA No. 90-009, petitioner does not allege
the notice was inproper. Nei t her does petitioner Davis
contend that inproperly short notice was given in the
proceedi ngs to adopt noratoria three and four.> However, we
address briefly the apparently different views of the
standard i nposed by ORS 197.520(3) expressed by petitioners
and respondent.

Petitioners contend our review in this matter should

follow the two step approach taken in 1000 Friends of Oregon

v. Clackamas Cty, 3 O LUBA 281 (1981), applying the fornmer

St at ew de Pl anning Goal 2 exception standard which required
that a goal exception be supported by "conpelling reasons
and facts."6 In that case we explained that in applying the
"conpelling reasons and facts" requirenent, we first
consi dered whether appropriate findings addressing all

rel evant factors were adopted and then asked whether "a

characterization of the challenged findings is accurate and the findings
are clearly inadequate to satisfy the requirenments of ORS 197.520(3)(a).

SRespondent contends there is no statutory or other |egal requirement
for a hearing in advance of a decision to adopt a noratorium and therefore
no requirenent for individualized notice to petitioner Davis.

6The provisions allowing exceptions to the statewide planning goals
originally adopted by the Land Conservation and Devel opnent Conm ssion as
part of Goal 2, subsequently were adopted in amended form by the
| egislature in 1983. O Laws 1983, ch 827, sec 19(a). Those statutory
exception standards are codified at ORS 197.732, and Goal 2 has been
anended to incorporate the statutory standards.
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reasonabl e person faced with the same findings [would] be
conpelled (obliged or forced) to conclude as the |ocal
governnment did." Id. at 297.

We agree with petitioners, and respondent does not
appear to dispute, that the <city's decision nust be
supported by findings addressing all the rel evant standards,
that those findings nust be supported by substantia
evidence and that the wultimate standard to be net
("conpelling need") is a "stringent standard."” Petition for
Revi ew (LUBA No. 89-159) 12; Respondent's Brief 9. However,
I'i ke respondent, we see no particular reason to apply the
two step analysis noted above sinply because ORS 197.520(3)
and the prior Goal 2 exception standard happen to share the
adj ective "conpelling."

Under the prior Goal 2 exception standard, the ultimte
| egal standard to be satisfied was that "it is not possible

to apply the appropriate goal to specific properties or

Situations * * * " In meeting that standard, the reasons
and facts relied upon have to be "conpelling." I n other
wor ds, under the prior Goal 2 exception standard,

"conmpelling" nodified the type of findings and evidence to
be relied upon, not the ultimate |egal standard. Under ORS
197.520(3) "conpelling" nodifies "need," the ultinmte |egal
st andar d.

In addition, as respondent correctly notes, there are

significant differences between the Goal 2 exception process
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(which allows actions inconsistent with the goals) and the
statutes governing noratoria which explicitly recognize that
moratoria may, 1in appropriate circunstances, further the
statewi de planning goals and conprehensive plans. Mor e
i mportantly, the ORS 197.520(3) "conpelling need" standard
is acconpanied by a list of very specific determ nations
that nust be made to denmonstrate that standard is net.’
Therefore, while we agree with all the parties that the
"conpelling need" standard is a stringent one, we believe
t he proper focus of our reviewis on the requirenents of the
statute, in particular the five findings required by ORS
197.520(3)(a) through (e), quoted supra.

In its brief, respondent suggests that a noratorium
m ght be justified under ORS 197.520(3) if it is "linked to

purposes that further the statewi de planning goals and

"The findings required to support an exception under Goal 2, prior to
anmendnents adopted followi ng 1983 |egislation concerning goal exceptions,
were much nore general.

"(a) Why these other uses should be provided for;

"(b) What alternative locations within the area could be used
for the proposed uses;

"(c) What are the long term environnental, economc, social
and energy consequences to the locality, the region or
the state from not applying the goal or permtting the
alternative use;

"(d) A finding that the proposed uses will be conpatible with
ot her adjacent uses."

The Land Conservation and Developnent Commission, following the
| egislature's direction in 1983, adopted rules setting forth the kinds of
reasons that may justify an exception. ORS 197.732(3); OAR 660-04-022.
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conprehensi ve plans.” Respondent's Brief 10. While the
case for establishing the existence of a threatened
"irrevocable public harm under ORS 197.520(3)(a) Ilikely
woul d be strengthened by the existence of such a link, the
standards of ORS 197.520 require nmuch nore.

The statutory schene denpobnstrates a clear |egislative
preference for proceeding by way of nornmal pl anni ng
processes, not by way of noratoria. Bef ore existing
devel opnent ordi nances and regul ations are suspended by way
of a noratorium they nust be shown to be inadequate. ORS
197.520(3) (a). Even if the ordinances and regul ations are

i nadequate, alternative nmethods of achieving the objectives

of t he nmorat orium  nust be unsati sfactory. ORS
197.520(3)(c). The noratorium nmust be |imted to avoid
unr easonabl e restriction of needed housi ng. ORS
197.520(3) (b). The nature and scope of the irrevocable

public harm nust be such that it outweighs the adverse
effects on other affected |ocal governnments that may result
from the noratorium ORS 197.520(3)(d). Finally, the city
must determne that it has the resources to devel op needed
plans or regulations within the term of the noratorium
ORS 197.520(3)(e). ORS 197.520(3) states that all of these
determ nati ons nust be part of the determnation of

conpel i ng need. 8

8ORS 197.520(3) also makes it clear that findings may be adopted
addressing factors in addition to those identified at ORS 197.520(3).
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Under the statutory standards governing noratoria,
identification of a threatened public harm to a resource
protected by the statewi de planning goals is not enough.
Unl ess the nature and magnitude of the threatened public
harm is sufficient to allow the determ nations required by
ORS 197.520(3) to be nmde, damage to or even loss of a
resource subject to the protection of one or nore statew de
pl anning goals does not justify a noratorium under ORS
197.520(3). In each case, the particular facts wll
determ ne whether there is a <conpelling need for a
nor at ori um

Because the city's findings fall substantially short of
denonstrating conpliance with ORS 197.520(3), the city's
decision is reversed, and the noratorium challenged in this

proceeding is invalidated.
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