BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
JOHN CHAMBERS,
Petitioner, LUBA No. 90-025

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Jon S. Henricksen, d adstone, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Henricksen, G afe & G ove, P.C

M chael E. Judd, Oregon City, filed the response bri ef
and argued on behal f of respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee, HOLSTUN,
Referee, participated in the decision.

AFFI RMED 07/ 19/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the Clackamas County
Board of Comm ssioners denying an application for a
conprehensi ve plan anmendnent to redesignate a 21 acre parcel
from Forest to Rural, and to rezone the parcel from
Transitional Tinber 20 acre district (TT-20), to Rural

Resi dential Farm Forest 5 acre district (RRFF-5).

FACTS
The subject property is located on a hillside. There
are 30 houses at the top of the hill and within a 1/2 mle

radius of the subject property there are an additional 141
houses. The properties to the east, northwest and south are
zoned TT- 20. The properties to the west, southwest and
north are zoned RRFF-5. The City of Greshamis |ocated two
mles fromthe subject property.

The soils on the subject property are Douglas Fir site
class I1I1I. The parcel previously was 31 acres in size.
However, the county approved two divisions of the subject
property and, consequently, the property presently consists
of 21 acres. Prior to 1979 (the tinme at which the subject
property was zoned TT-20), petitioner inproved the property
with an "extra w de road, electrical service suitable for
easy expansi on and an underground tel ephone cabl e capabl e of
handling twelve different lines." Petition for Review 3.

The planning comm ssion recomended approval of



petitioner's application to redesignate and rezone the
subject property as proposed. However, the board of
conmm ssioners denied petitioner's application. Thi s appea
fol | owed.

FI RST ASSI GNMENT OF ERROR

"The County erred in not considering the threshold
i ssue of whether or not the property in question
is agricultural or forest land com ng under the
protection of Goals 3 and 4."

Petitioner argues the county erroneously determ ned
that the subject property requires an exception to Statew de
Pl anni ng Goal 4 (Forest Lands) before it may be redesignated
and rezoned as proposed.!? Petitioner argues that the
subj ect property does not qualify as forest land as it is
described in Goal 4. However, the county argues the subject
property qualifies as forest land as it is defined in the
acknowl edged Cl ackamas County Conprehensive Plan (plan).

Petitioner does not challenge the county's argunment

lpetitioner also argues the subject property does not qualify as

agricultural land wunder Goal 3 (Agricultural Lands). The chall enged
deci sion does state "[a]n exception from LCDC Goals 3 and 4 is necessary,
if the request is to be approved." However, this is the only place in the

chal I enged deci sion where such a statenment is found. Additionally, in the
same paragraph which refers to Goal 3, the county also states "[w]hile the

subject property is not prinme agricultural or forest land, it s
neverthel ess suitable for forest uses as contenplated by Goal 4, the
Conprehensive Plan, and the TT-20 district." Record 84-85. Additionally,

the county only adopted findings regarding an exception to Goal 4.
Finally, the county does not argue in its brief that the subject property
qualifies as agricultural land, or that an exception to Goal 3 is required.

Under these circunmstances, it appears the county's statenent in the
i ntroductory paragraph to the staff report (which conprises the county
findings), that an exception to Goal 3 1is required, is surplusage.

Accordi ngly, we need not review the evidentiary support for this statenent.
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that the subject land qualifies as forest |and under the
plan, and the | and appears to qualify as forest |land, as the
county argues. Under these circunstances, absent an
expl anation why the acknow edged plan standards do not
control, the county was correct in determning that the
subject land is forest |and under the terns of the plan and
that an exception to Goal 4 is required before the subject
land could properly be redesignated and rezoned for
nonf orest uses.
The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"Even if the property is properly designated as
"resource’ property falling within the protection
of ** * [Goal] 4, respondent did not base its
deci sion on substantial evidence that an exception
to Goal 4 based on Goal 2, Part Il(a), OAR 660-04-
025 and ORS 197.732(1)(a), physical developnent,
has not been proven.™

The county adopt ed t he foll ow ng findi ngs in

determ ning a Goal 4 exception is not justified:

"This property does not nmeet the requirenents for

taking an exception from LCDC Goal 4. The
applicant has offered no evidence in support of
such an exception. The property currently is

undevel oped, and therefore, does not neet OAR 660-
04-025. * * * An exception to Goal 4 cannot be
justified.” Record 86.

Petitioner argues the county erroneously determ ned the
proposal to redesignate the |land from Forest to Rural and to
rezone the subject property from TT-20 to RRFF-5, is not

justified under the "physical devel opnent " exception



st andar ds cont ai ned in Goal 2, Part |1 (a),
ORS 197.732(1)(a)2 and OAR 660-06-025. Petitioner argues
under these standards an exception based on "physical
devel opnent” may be approved based upon natural features of
the property rather than inprovenents to the property.

We agree W th t he county t hat petitioner's
interpretation of the "physical developnment” standard is
incorrect. The physical devel opment referred to in Goal 2,
Part Il(a), ORS 197.732(1)(a) and OAR 660-04-025 cannot be
satisfied by identifying naturally occurring features of the

property.3 See Ludwick v. Yamill County, 11 O LUBA 281,

20RS 197.732(1)(a) provides:
"A local government may adopt an exception to a goal when:

"(a) The land subject to the exception is physically devel oped
to the extent that it is no longer available for uses
all oned by the applicabl e goal

Tx % % * %"

SThat the physical inprovements referred to nust be inprovenents
actually constructed on the property is apparent from OAR 660-04-025 which
provides in relevant part:

"WWether land has been physically developed with uses not
allowed by an applicable Goal will depend on the situation at
the site of the exception. The exact nature and extent of the
area found to be physically developed shall be clearly set
forth in the justification for the exception. The specific
area(s) must be shown on a map or otherw se described and keyed
to the appropriate findings of fact. The findings of fact
shall identify the extent and | ocation of the existing physica
devel opnent on the land and <can include information on
structures, roads, sewer and water facilities, and utility
facilities. Uses allowed by the applicable Goal (s) to which an
exception is being taken shall not be used to justify a
physi cal |y devel oped exception."



291, 300 n 22 (1984), aff'd 72 Or App 224, rev den 299 O
443 (1985) (distinguishing between the "natural state" of a
site and the "actual devel opnent” on the site).

The second assi gnment of error is denied.?

THI RD ASSI GNMENT OF ERROR

"Even if the property is properly protected by
Goal 4, respondent did not base its denial of an
exception on substantial evidence * * * regarding
t he standard of Goal 2, Part 11(b), OAR 660-04-028
and ORS 197.732(1)(b), irrevocable commtnment to
ot her uses."

The county adopted the following findings regarding
whet her the "irrevocable comm tnment” exception standards of
Goal 2, Part I1(b), OAR 660-04-028 and ORS 197.732(1)(b)>
are satisfied:

"* * * \While there are rural residential honesites
in the immedi ate area, these honesites have been

4pPetitioner also argues the installed road, electrical service and
underground tel ephone cable are adequate to establish that the subject
property is "no longer available" for forest wuse as required by
ORS 197.732(1)(a). We agree with the county that these inprovements, of
t hemsel ves, do not establish that the subject property is no |onger
avai |l abl e for forest use.

SORS 197.732(1)(b) provides:

"A local government may adopt an exception to a goal when:

"x % % * %

"(b) The Iland subject to the exception is irrevocably
committed as described by conmission rule to uses not
al lowed by the applicable goal because existing adjacent
uses and other relevant factors nmake uses allowed by the
applicable goal inpracticable * * *

"x % *x * %"



recogni zed by the existing Rural designation. As
previ ously di scussed, t he t wo honesi tes
i medi ately adjacent to the subject property were
created pursuant to the TT-20 district, and cannot
now be wused to justify changing the resource
designation of tax |ot 900. The proximty of
nei ghboring development wmy require additional
precautions for tinmber managenent * * * but the
property is not commtted to non-resource use, as
OAR 660-04-028 requires. An exception to Goal 4
cannot be justified." Record 86.

Petitioner contends the county erred by determ ning
that an "irrevocable commtnment” exception is not justified.
Petitioner argues the weight of the evidence establishes it
is inpracticable to put the subject property to forest use.

To establish that land is "irrevocably commtted” to
devel opnent under the standards set out in Goal 2
Part 11(b), OAR 660-04-028 and ORS 197.732(1)(b), it nust be
shown that "exiting adjacent uses and other factors nake
uses allowed by the applicable goal inpracticable.” ORS
197.732(1)(b); 1000 Friends of Oregon v. LCDC (Curry

County), 301 Or 447, 460, 724 P2d 268 (1986). However, this
Board will not reverse or remand on evidentiary grounds the
county decision that the "irrevocable comm tnment” exception
standard is not nmet, unless petitioner establishes, as a
matter of |aw, that the only reasonable conclusion which can
be reached based on the evidence in the whole record is that
the "irrevocable commtment"” standard is satisfied. See

Jurgenson v. Union County Court, 42 Or App 505, 510, 600 P2d

1241 (1979); see also Baughman v. Marion County, O LUBA

___ (LUBA No. 88-117, April 12, 1989), slip op 5-6.
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There 1is evidence in the record which establishes
petitioner wi || have difficulty logging the subject
property. However, we cannot say as a matter of |aw the
only reasonabl e concl usi on which can be reached on the basis
of the evidence in the record is that the subject property
cannot practically be put to forest use and is, therefore,
"irrevocably commtted"” to devel opnment within the neaning of
Goal 2, Part I1(b), OAR 660-04-028 and ORS 197.732(1)(b).

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"Even if the property is properly protected by
Goal 4, respondent did not base its denial of an
exception on substantial evidence with regard to
t he standards of Goal 2, Part 11(c), OAR 660-04-
020 and ORS 197.732(1)(c)."

Petitioner contends the county failed to address in its
findi ngs whether the subject land qualifies for a "reasons”
exception wunder Goal 2, Part 1I1(c), OAR 660-04-020 and
ORS 197.732(1)(c).¢®

60ORS 197.732(1)(c) provides:
"A | ocal government nmay adopt an exception to a goal when
"% * * * *
"(c) The follow ng standards are net:

"(A) Reasons justify why the state policy enbodied in
the applicable goals should not apply;

"(B) Areas which do not require a new exception cannot
reasonably acconmodate the use;



The county does not contend that findings were adopted
to explain why a "reasons" exception is not justified.
However, the county argues that under ORS 197.835(9)(b), the
evidence in the record "clearly supports” a finding that
petitioner does not satisfy the "reasons" exception standard
requiring that "areas which do not require a new exception
cannot reasonabl y accommodat e t he use. "’ ORS

197.732(1)(c)(B). OAR 660-04-020(2) (b). According to the

county, "[t]here are obviously residential hone sites
available in [the] area already zoned RRFF-5." Respondent's
Brief 5.

Because the county cites us to no evidence in support
of its contention that there is evidence in the record which

clearly supports the findings it failed to nake, we are

"(C) The long term environnental, econonic, social and
energy consequences resulting from the use at the
proposed site with measures designed to reduce
adverse inpacts are not significantly nore adverse
than would typically result from the same proposa
being located in areas requiring a goal exception
ot her than the proposed site; and

"(D) The proposed wuses are conpatible wth other
adjacent uses or wll be so rendered through
measures designed to reduce adverse inpacts.”

TORS 197.835(9)(b) provides in relevant part:

"Whenever the findings are defective because of failure to
recite adequate facts or |legal conclusions or failure to
adequately identify the standards or their relation to the
facts, but the parties identify relevant evidence in the record
which clearly supports the decision or a part of the decision,
the board shall affirm the decision or a part of the decision
supported by the record * * *_*



unable to deny the fourth assignnment of error on the basis
of ORS 197.835(9)(hb). However, the three types of goal
exceptions established by ORS 197.732 and OAR Chapter 660
Division 4 (i.e. "physically devel oped, " "irrevocably
commtted,” and "reasons") are separate and independent
bases upon which an exception nmay be granted and require
findings addressing different approval standards. Deni son

v. Douglas County, 101 Or App 131, 143, P2d _ (1990).

In denying a request for approval of an exception, a |oca
governnent nust adopt findings addressing each type of
exception which an applicant contends during the |ocal
proceedings is justified. However, a local governnent is
not required to adopt findings addressing a type of
exception which an applicant does not contend, in the |ocal
proceedi ngs, is justified.

There is no contention in the petition for review that
petitioner either requested the <county to approve a
"reasons" exception or argued during the |ocal proceedings a
"reasons" exception is justified. Petitioner also does not
identify any evidence submtted below in support of such an
argunent . The application submtted by petitioner, as wel
as petitioner's proposed findings submtted to the board of
county conm ssioners, include no suggestion that petitioner
argued a "reasons" exception was justified. Record 4-7;
102- 105. The testinony presented in support of the

application during the | ocal proceedings shows the exception
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request was based on the "physical devel opnent” and
"irrevocable commtnent" types of exceptions. There is
nothing in the record to suggest that the exception request
was based on argunents that a "reasons" exception was
justified. Record 17-109.

The fourth assignment of error is denied.

The county's decision is affirnmed.
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