BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

McKAY CREEK VALLEY ASSOCI ATI ON, )
)
Petitioner, ) LUBA Nos. 89-137, 89-138,
) 89- 139 and 89-140
VS. )
) FI NAL OPI NI ON
WASHI NGTON COUNTY, ) AND ORDER
)
Respondent . )

Appeal from Washi ngton County.

F. Blair Batson and Neil S.Kagan, Portland, filed the
petition for review on behalf of petitioner. F. Blair
Batson filed a reply brief and argued on behalf of
petitioner.

David C. Noren, Hillsboro, filed the response brief and
argued on behalf of respondent.

SHERTON, Chi ef Ref er ee; HOLSTUN, Ref er ee; and
KELLI NGTON, Referee, participated in the decision.

AFFI RVED | N PART, 08/ 27/ 90
REMANDED | N PART

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeal s Washi ngt on County Or di nances
No. 337, 338, 339 and 340, all of which amend the WAshi ngt on
County Community Devel opnent Code (CDC). Petitioner
chal | enges provi si ons of t hese or di nances gover ni ng
aut horization of farm and forest dwellings and |and use
heari ng procedures.?

MOTI ON TO FI LE REPLY BRI EF

Petitioner requests perm ssion to file a reply brief to
respond to two new matters raised in the response brief.
Respondent does not object to petitioner's notion, and it is
al | owed. 2

FACTS

The Washi ngton County Conprehensive Plan is conprised
of a nunber of pl anni ng docunents, I ncluding the
Rural / Natural Resources Plan (Rural Plan) and the CDC. CDC
Article Il (Procedures) establishes procedures for review ng

devel opnent proposals. CDC Article |11l (Land Use Districts)

1The parties agree that petitioner does not challenge any provisions of
Ordi nances No. 337 or 340, and that these ordinances, therefore, nmay be
affirnmed, irrespective of our disposition of petitioner's challenges to
provi si ons of Ordi nances No. 338 and 339.

2ln its reply brief, petitioner states the parties agree that Appendix
1-1 through 14 to the response brief, and specific references to that
appendix in the text of the response brief, should be stricken from the
record. Accordingly, the Board shall not consider Appendix 1-1 through 1-4
to the response brief or the references to that appendix in the response
brief which are identified at pages 1-2 of the reply brief.
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contains the code's primary and overlay zoning districts,
describing the wuses allowed and identifying the type of
procedure for approval of the uses allowed in each district.
CDC Article I'V (Devel opnent Standards) sets out standards
for developnent in general and specific standards for
particul ar uses.

On October 24, 1989, the county adopted the four
ordi nances anending the CDC which are challenged in this
appeal. Ordinance No. 338 anends CDC Article IIll, including
Sections 340 (Exclusive Farm Use (EFU) District), 342
(Exclusive Forest and Conservation (EFC) District) and 344
(Agriculture and Forest (AF-20) District), with regard to
dwellings in conjunction wth farm and forest wuses.
Ordi nance No. 338 also anmends CDC Article IV with regard to
the standards applicable to farm and forest dwellings.
Ordinance No. 339 anends CDC Article Il, changing county
procedures to reflect the requirenents of ORS 197.763.3
FI RST ASSI GNMENT OF ERROR

"The amendnents to the criteria and standards for
approving 'dwellings in conjunction with farm use’
in CDC 430-37.2 and Appendix B do not conply with
t he conprehensive plan, Goal 3, ORS [ch] 215 or
OAR 660- 05-030(4) and are not supported by
substantial evidence in the record as a whole."

30RS 197.763 was enacted by the 1989 |egislature and became effective on
Cctober 3, 1989. It sets out procedural requirenments for |ocal governnent
conduct of quasi-judicial land use hearings, and requires that such
procedures be incorporated into |ocal government conprehensive plans and
l'and use regul ations. See Seventh Assignment of Error, infra.
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A. Statutory Definition of Farm Use

Petitioner points out that the CDC is Volunme Il of the
county's conprehensive plan. Petitioner argues that Rural
Plan Policy 1, Inplenenting Strategy (Strategy) p requires

that all plan anendnents:

"(1) Be in conformance wth LCDC Goals, State
Statutes, and Adm nistrative Rules; and

"(2) Be in conf ormance with policies and
strategies of the Rural/Natural Resource Plan
El ement . "

Petitioner asserts that Rural Plan Policy 15, Strategy e

provi des:

"Limt residential uses within the [EFU District
to those dwellings in conjunction with farm or
forest use as defined in ORS 215.203(2)(C) [sic
215.203(2)(a)] and to non-farm dwellings as
provided in ORS 215.213."

Petitioner contends that the county approval standards for
farm dwellings found in CDC 430-37.2A, as anended by
Ordi nance No. 338, do not conmply with ORS ch 215, Statew de
Planning Goal 3 (Agricul tural Lands) or Rur al Pl an
Policy 15, Strategy e because they fail to require that the
farm use with which proposed dwellings are in conjunction
satisfy the statutory definition of "farm use" in
ORS 215.203(2)(a).

Prior to adoption of the chall enged ordi nances, the CDC

listed the following as uses permtted through Type |



procedures* in the EFU, EFC and AF-20 di stricts,
respectively:

"Dwelling Unit (including a nobile honme) in
conjunction with farm use -- Section 430-37.2A."
CDC 340-2.3(1986).5

"Dwelling Unit (including a nobile honme) in
conjunction wth farm use as defined in ORS
[ch] 215 -- Section 430-37.2A(1)(a) and (b)."
(Enphasi s added.) CDC 342-2.5(1986).

"Dwelling Unit (including a nobile honme) in
conjunction with farm use -- Section 430-37.2A."
CDC 344-2.3(1986).

CDC 430-37. 2A(1986) provided as foll ows:

"Dwel I'i ng Uni t (i ncluding a mobi | e hone)
customarily provided in conjunction with farm use
as defined in ORS Chapter 215 for the owner,
tenant or for a farm enployee of the owner or
tenant farnmer.

"A dwelling in the EFU, AF-20 or EFC District my
be approved upon a finding that the proposed
dwelling is customarily required to conduct the
proposed farm use. The applicant shall provide,
in affidavit form information which shall neet
the follow ng [standards]:

"k ox x x x"  (Enphasi s added.)
In McKay Creek Valley Assoc. v. Washi ngton County,

O LUBA __ (LUBA Nos. 89-027 and 89-028, Septenber 18,
1989) (McKay Creek I), slip op 20, we held that the CDC

4Under the county's Type | procedures, a decision is nmade by the
pl anni ng director without notice or hearing, and is subject to appeal only
by the applicant. CDC 202-1.

SCitations to the version of the CDC in existence prior to adoption of
the subject ordinances are indicated by the suffix (1986).
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provi si ons enphasized above required that proposed farm
dwellings in the EFC zone be in conjunction with a farm use
which satisfies the statutory definition of "farm use" in
ORS 215.203(2).

Or di nance No. 338 del et ed CDC 340-2.3(1986),
342-2.5(1986) and 344-2.3(1986), quoted above. However,
Ordi nance No. 338 adopted CDC 340-3. NEW2, 6 342-3. NEW2 and
344-3. NEW, which add the following to the list of uses
permtted through Type Il procedures’” in the EFU, EFC and
AF- 20 zones:

"Dwelling Units (including a nobile home) in
conjunction with farmuse * * * as defined in ORS
Ch. 215 -- Section 430-37.2A.NEWL and [NEW2."
(Enphasi s added.)

Furt hernpre, Ordinance No. 338 amended CDC 430-37.2A to

provi de as follows:

“"A Dwelling Unit(s) (including a nobile hone) in
conjunction with farmuse * * * as defined in ORS
Ch. 215 my be approved subject to Section

430-37.2A. 1 or 2, whichever is applicable.

"The standards to review requests pursuant to
Sections 430-37.2A.NEWL and [NEW 2 are set forth
in Appendix B." (Enmphasis added.)

6ln Ordinances No. 338 and 339, the county indicated newy adopted
provi sions (as opposed to amended provisions) by |abelling those provisions
with the designation "NEW in front of the subsection, paragraph or
par agr aph designation, as appropriate. Citations used in this opinion are
as the county cited the provisions in Odinances No. 338 and 339.

7Under Type || procedures, a decision is made by the planning director
after notice of the proposed action and an opportunity to comment are
given, and the opportunity to appeal the planning director's decision is
not limted to the applicant.
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We agree with the county that the changes made to the
CDC by Ordi nance No. 338 do not alter the requirenent, which

we determned in MKay Creek | to be inposed by the CDC

that the county determ ne proposed farm dwellings are in
conjunction W th "farm use, " as defi ned in
ORS 215.203(2)(a).

Thi s subassi gnnent of error is denied.

B. OAR 660- 05-030(4)

CDC 430-37.2A.NEW and NEW2, which follow the above
gquoted provisions of CDC 430-37.2A, are virtual quotes of
ORS 215.213(2)(a) and (b).38 The statutory and code
provi sions state that a dwelling "in conjunction with farm
use" may be established in an exclusive farmuse zone if the
farm operation neets certain enunerated size and incone
st andar ds. CDC 430-37.2A also incorporates the provisions
of "Appendi x B" as standards for determ ning conpliance with
CDC 430-37.2A.NEWL and NEW2. Petitioner maintains that
these standards for farm dwellings adopted by Ordinance
No. 338 are inadequate because neither CDC 430-37.2A. NEW
and NEW2 nor Appendix B satisfies the requirenents of
OAR 660- 05-030( 4) .

OAR 660- 05-030(4) provides:

"ORS 215.213(1)(g) and 215.283(1)(f) authorize a

8Washi ngton County has chosen to designate marginal |ands pursuant to
ORS 197.247 and, therefore, its land zoned for exclusive farm use nmnust
conply with ORS 215.213(1) to (3). ORS 215.288.
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farm dwelling in an EFU zone only where it 1is

shown that the dwelling will be situated on a
parcel currently enployed for farm use as defined
in ORS 215.203. Land is not in farm use unless

t he day-to-day activities on the subject |and are
principally directed to the farm use of the |and

Where land would be principally used for
residential purposes rather than for farm use, a
proposed dwelling would not be ‘'customarily

provided in conjunction with farm use' and could
only be approved according to ORS 215.213(3) or
215. 283(3). At a mnimm farm dwellings cannot
be authorized before establishnment of farm uses on
the land * * *. " (Enphasis added.)

Petitioner contends that OAR 660-05-030(4) applies to
farm dwellings authorized under ORS 215.213(2)(a) and (b)
(dwellings "in conjunction with farm use"), as well as to
ones authorized under ORS 215.213(1)(g) and 215.283(1)(f)
(dwellings "customarily provided in conjunction with farm
use"). Petitioner argues that in the enphasized portion of
the rule, the Land Conservation and Devel opnent Comm ssion
(LCDC) has interpreted the ORS 215.203(2)(a) definition of
"farmuse" to require that "the day-to-day activities on the
subject land [be] principally directed to the farm use of
the land." Petitioner clains the adm nistrative history of
OAR 660-05-030(4) indicates OAR 660-05-030(4) was intended
to define what constitutes "farm use,"” rather than what
dwel lings are "customarily provided" in conjunction wth
farm use. According to petitioner, the failure of Odinance
No. 338 to include the requirenents of OAR 660-05-030(4) in
CDC 430-37. 2A and Appendi x B constitutes a violation of ORS
ch 215, Goal 3 and Rural Plan Policy 1, Strategy e(1),
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qgquot ed supr a.
The county argues that its anmendnents to CDC 430-37.2A

and its adoption of CDC 430-37.2A . NEWL and NEW2, using the
| anguage of ORS 215.213(2)(a) and (b), clearly denonstrate
the county's intent that farm dwellings in the EFU, EFC and
AF-20 zones are authorized pursuant to ORS 215.213(2)(a) and
(b), and not ORS 215.213(1)(g) or 215.283(1)(f). The county
contends OAR 660-05-030(4) applies by its terms only to
dwellings "customarily provided in conjunction with farm

use" under ORS 215.213(1)(g) and 215.283(1)(f). Accordi ng
to the county, because there are no criteria in
ORS 215.213(1)(g) or 215.283(1)(f) for determ ning whether a

dwelling is "custonmarily provided in conjunction with farm

use," OAR 660-05-030(4) provides the necessary guidance for
maki ng such a determ nation. On the other hand, the county
argues, such guidance is not needed for determ ni ng whet her
dwellings are "in conjunction with farm use" pursuant to
ORS 215.213(2)(a) or (b), because the statutory provisions
t henmsel ves i nclude objective size and i ncone standards.

We agree with the county that the anendment of CDC
430-37. 2A and adoption of CDC 430-37.2A. NEWL and NEW2 by
Ordinance No. 338 indicates that those provisions are
intended to authorize dwellings in conjunction with farm use
pursuant to ORS 215.213(2)(a) and (b). We  further agree
with the county that OAR 660-05-030(4) is by its own terns

applicable only to determning whether dwellings are



"customarily provided in conjunction with farm use" under
ORS 215.213(1)(g) and 215.283(1)(f).° Therefore, neither
ORS ch 215, Goal 3 nor Rural Plan Policy 1, Strategy e(1l)
require that the CDC provisions governing such farm
dwel i ngs incorporate the requirenments of OAR 660- 05-030(4).

Thi s subassi gnnent of error is denied.

SWe note that in OAR 660-05-030(1), LCDC lists six types of dwellings
which nmay be authorized in an exclusive farm use zone. The list includes
both those custonmarily provided in conjunction with farm use under ORS
215.213(1)(g) and 215.283(1)(f) and those in conjunction with farm use
under ORS 215.213(2)(a). OAR 660-05-030(1)(b) and (d). This indicates
that LCDC was well aware of these different types of farmdwellings when it

drafted t he rule and coul d have i dentified dwel |'i ngs under
ORS 215.213(2)(a) as the subject of OAR 660-05-030(4) if it so chose. See
Rebmann v. Linn County, _ O LUBA ___ (LUBA No. 90-015, June 29, 1990),

slip op 5 n 5.

W also note that the adm nistrative history of OAR 660-05-030(4) cited
by petitioner actually favors an interpretation of that rule as applying
only to dwellings "custonmarily provided in conjunction with farm use" under
ORS 215.213(1)(g) and 215.283(1)(f). 1In a March 6, 1985 nenorandumto LCDC
fromthe DLCD director regarding the proposed rule amendnents, the director
testified that the anendnents of OAR 660-05-030(4) originally proposed,
whi ch consisted of what is now the first sentence of that section of the
rul e, were inadequate because they "still did not clarify how to determ ne
if a dwelling is 'customarily provided in conjunction with farm use,' as
required by ORS ch 215." (Enphasis added.) Petition for Review App. 7-7.
The director proceeds to discuss the issue of how to determ ne whether a
dwelling is "customarily provided:"

"* * * |t has been and continues to be customary for farm
famlies to reside on their farnms. Neither the residential nor
farmuse is predom nate over the other. Rather the residential
use is sinply a matter of custom

"The key issue is whether the principal use of the land in

question is for farmng or residential purposes. To provide
direction regarding this issue the follow ng has been added to
the rule:

"% * * * *xn Id

The director suggests adding what is now the second and third sentences of
OAR 660-05-030(4) to the rule.
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C. Rur al Plan Policy 17, Summary Findings and
Concl usi ons

Petitioner argues that the Sunmmary Findings and
Conclusions of Rural Plan Policy 17 lists the "Economc
Average Unit Size" for a nunber of crops grown in the
county. Petitioner argues the findings describe these unit
sizes as "the average size or economcally feasible
operation size in Washington County at this tinme." Petition
for Review App. 5-19. Petitioner further argues that these
findings are supported by consistent acreage figures given
in the Plan Resource Docunent for the average size of
various types of farm ng operations in the county. Id. at
App. 6-4 to 6-7.

Petitioner contends that Standards 5 and 6  of
Appendi x B, adopted by Ordinance No. 338, are inconsistent
with these plan provisions because the standards woul d al |l ow
approval of a farm dwelling on farms smaller in size than
the "econom c average unit size" identified in the plan.
Petitioner also argues that Standards 5 and 6 would allow
approval of dwellings where the day-to-day activities of the
residents would not be devoted principally to farm use and,
therefore, are inconsistent wth Goal 3 and ORS ch 215.

The county responds that Standards 5 and 6, in
conjunction with CDC 430-37.2A.NEW allow a dwelling in
conjunction with farm use if the property is capable of
produci ng $10,000 in gross annual farm incone. The county

argues t hese pr ovi si ons are consi st ent with
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ORS 215.213(2)(b).10 According to the county, if a "farm
operation is substantial enough to neet the mninmum size or
incone standards of ORS 215.213(2)(a) and (b), then the
Legi slature has determined a dwelling in conjunction wth
that use is appropriate.” Respondent's Brief 14.

Petitioner identifies no provision of the plan which
requires that the county's inplenentation standards for farm
dwel I i ngs ensure that such dwellings are authorized only on
parcel s which are consistent with the "econom c average unit
sizes" identified in the plan findings. Further, we agree
with the county that CDC 430-37.2A. NEW2 and Appendi x B,
St andards 5 and 6 are desi gned to i npl enent
ORS 215.213(2)(b). There is no requirenent in ORS ch 215 or
Goal 3 t hat farm dwel lings aut hori zed pur suant to
ORS 215.213(2)(b) be on acreages sufficient to support
residents whose principal occupation is farmng. To the
contrary, ORS 215.213(2)(b) specifically recognizes that a

farm dwelling my be allowed on a parcel capable of

100RS 215.213(2)(b) provides in relevant part:

"A dwelling in conjunction with farm use ** * as part of a
farm operation or woodlot * * * if the |lot or parcel

"(A) Has produced at |east $10,000 in annual gross farmincone
in two consecutive calendar years out of the three
cal endar years before the year in which the application
for the dwelling was nmade or is planted in perennials
capabl e of producing upon harvest an average of at |east
$10, 000 in annual gross farmincone; or

"(B) Is a woodlot capable of producing an average over the
growth cycle of $10,000 in annual gross farmincone."

12



produci ng $10, 000 in annual gross farmincone.
Thi s subassi gnnent of error is denied.
The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"CDC 342-3. NEW, 342-3.NEW2 and 342-3.NEWB, as
i mpl emented through the new and anended standards
in CDC 430-37.2A and 430-37.2A. NEWM and [ NEW 2 and
Appendi x B, vi ol ate Goal 4 and Rur al Pl an
Policy 16 by authorizing farm dwellings in a
forest zone wthout requiring the wuse to be
conpati ble with and conducive to the retention and
protection of forest |and."”

A. Goal 4 (Forest Lands)

The county's EFC zone is a forest zone. Petitioner
argues t hat t he new  and amended provi si ons of
CDC 342-3. NEWL, 342-3.NEW2 and 342-3. NEWB athorizing farm
dwellings in the EFC zone,!l pursuant to the standards of
CDC 430-37.2A. NEWL and NEW2 and Appendix B, do not conply
with Statew de Planning Goal 4 (Forest Lands). Petitioner
argues that Goal 4 allows dwellings on forest land only if

they are "necessary and accessory"” to forest use. See 1000

11CcDC 342-3.NEWL, NEW2 and NEWB provide as foll ows:

"NEWL Detached Dwelling Units (including a nobile hone) in
conjunction with farm use for additional farm related
dwel l'ing(s) necessary for full tine farmhelp -- Section
430- 37. 2D.

"NEW2 Dwelling Units (including a nobile honme) in conjunction
with farm use as defined in ORS Ch. 215 -- Section
430-37. 2A. NEWL and NEW2(a) and (b).

"NEWB Dwelling Unit(s) (including a nmobile hone) occupied by a

relative of the farm operator who assists or will assist
wi th the managenent of the farming - Section 430-37.2C."
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Fri ends of Oregon v. LCDC (Lane County), 305 Or 384, 396,

752 P2d 271 (1988) (Lane County); Lanmb v. Lane County, 7

Or LUBA 137 (1983). Additionally, according to petitioner,
farm dwel i ngs al |l owed pursuant to ORS 215.213(2)(a) and (b)
are not appropriate in forest zones unless they are found
"conmpatible wth and conducive to the retention and

protection of forest |land."” Lane County, 305 Or at 402.

Petitioner contends CDC 342-3. NEW2 authorizes the
dwel l'ings described in CDC 430-37.2A (i.e. "dwellings in
conjunction with farm use or the propagation or harvesting
of a forest product”) in the EFC zone. Petitioner argues,
however, that Ordinance No. 338 violates Goal 4 because
nei t her CDC 342-3. NEW2, 430-37.2A, Appendix B nor any other
CDC standard inposes (1) the "necessary and accessory"
requirenment for forest and farm dwellings in the EFC zone
or (2) the requirenment that farm dwellings in the EFC zone
be conpatible with and conducive to the retention and
protection of forest |and.

The county argues that Ordinance No. 338, in adopting
CDC 342- 3. NEW, NEW and NEWB (allowing certain farm
dwellings in the EFC zone through Type Il procedures),
sinmply readopt ed t he | anguage of CDC 342-2.4(1986),
342-2.5(1986) and 342-2.6(1986) (allowing the sanme farm
dwellings in the EFC zone through Type | procedures). The
county also argues that Ordinance No. 338 adopted a new

requi renment to show that such proposed farmdwellings in the
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EFC zone wll not force a significant change 1in, or
significantly increase the cost of, accepted practices on
surroundi ng | ands devoted to forest uses. CDC 342-3.2.
Therefore, the county <contends the effect of the
changes nmade by Ordinance No. 338 is to provide both
procedur al and substantive protection to assure that
dwelling wunits in <conjunction wth farm use wll be
conpatible wth forest use. According to the county,
because the challenged ordinance provides additional
standards to ensure conpatibility of farm dwellings in the
EFC zone with forest use, and nerely readopts the previously
acknowl edged CDC provisions authorizing farm dwellings in
the EFC zone, the reenactnent of the authorization for these

uses is not reviewable by this Board. See Apal ategui V.

Washi ngt on County, 80 Or App 508, 516, 723 P2d 1021 (1986).

In the alternative, the county di sagrees with

petitioner's contention that Goal 4 and Lane County, supra,

require all uses in the EFC zone to be forest uses or uses
"necessary and accessory" to a forest use. The county

argues that 1in Lane County, supra, the Supreme Court

remanded LCDC s acknow edgnent of the county's plan because
it allowed a farmuse in a forest zone without requiring a

showi ng that the farm use was conpatible with forest use.

The county nmaintains that newly adopted CDC 342-3.2
satisfies the Goal 4 requirenent for conpatibility wth

f orest use.
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W nust first determine the scope of petitioner's
chall enge in this assignnent of error. As the county points
out, Ordinance No. 338 authorizes three different types of
farm dwellings in the EFC zone through Type Il procedures,
rat her than through Type | procedures. Al t hough petitioner
mentions all three types of farmdwellings in its assignnent
of error, its argunent addresses only one -- dwellings "in
conjunction with farm use" allowed under CDC 342-3. NEW2,
pursuant to standards in CDC 430-37.2A and Appendi x B. The
other two types of farm dwellings, farm help dwellings
(CDC 342-3.NEW) and dwellings for relatives of the farm
operator (CDC 342-3. NEWB) are subject to different approva
standards -- CDC 430-37.2D and 430-37.2C, respectively.
Petitioner does not nention these latter standards in its
argunment or explain why they are in error. We, therefore,
address only petitioner's <challenge to the ordinance
provisions allowing in the EFC zone dwellings "in

conjunction W th farm use under CDC 342- 3. NEW2,
CDC 430-37. 2A and Appendi x B. 12

Al t hough the CDC did authorize dwellings in conjunction

12Fyrt her, CDC 342-3.NEW2 authorizes in the EFU zone only dwellings in
conjunction with farmuse. W, therefore, reject petitioner's challenge to
CDC 430-37.2A and Appendi x B as standards for forest dwellings in the EFC
zone. In the EFC zone, dwellings in conjunction with forest use are
authorized by CDC 342-2.2, through Type | procedures, pursuant to standards
in CDC 430-37. 2F. CDC 430-37.2A includes forest dwellings in its opening
sentence because CDC 430-37.2A does provide the standards for approving
dwellings in conjunction with forest use in certain other zones, such as
EFU and AF-20. See CDC 340-3. NEW2 and 344-3. NEV2.
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with farm use in the EFC zone prior to the appealed
deci si on, Ordinance No. 338 essentially repealed the
previ ous approval st andar ds for such dwel I i ngs
(CDC 430-37.2A(1)(a) and (b)(1986)) and adopted entirely new
approval standards (CDC 342-3.2, 430-37.2A. NEWL and NEW2 and
Appendi x B). LUBA has the authority to review these new
approval standards for dwellings in conjunction with farm
use in the EFC zone for conpliance wth Goal 4.

ORS 197.835(5) (b).

We agree with the county that the Supreme Court did not

say in Lane County that all nonforest uses in a forest zone

must be "accessory and necessary" to a forest use. However,
the Supreme Court did say that for a nonforest use to be
all owed on forest land, "the use nust be conpatible with and
conducive to the retention and protection of forest I|and,
and nust be supported by findings in the record.” Lane
County, 305 O at 402. The court also said LCDC viol ated
Goal 4 by allowing "farm uses on forest |ands wthout a
showi ng of conpatibility with forest uses.” 1d. Thus, the
court indicated the protection afforded by Goal 4 is for
both forest lands and forest uses. We review the county's
criteria for dwellings in conjunction with farm use in the
EFC zone against this standard.

The county points to nothing, and we are aware of
not hing, in CDC 430-37.2A. NEWL and NEW2 or Appendi x B which

is responsive to the Goal 4 requirenent. However,
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CDC 342-3.2 provides:
"The proposed use wll not:

"(A) Force a significant change in accepted farm
or forest practices on surrounding |ands
devoted to farmor forest use; or

"(B) Significantly increase the cost of accepted
farm or forest practices on surrounding |ands
devoted to farm or forest use.

"An applicant may denonstrate that these standards
for approval will be satisfied through the
imposition of conditions. Any conditions so
i nposed shall be clear and objective."

The above quoted standard addresses conpatibility with
and protection of "forest practices.” Nei t her the CDC nor
the plan define this term However, the Oregon Forest
Practices Act defines "forest practice" as:

"* * * any operation conducted on or pertaining to
forest land, including but not limted to :

"(a) Reforestation of forest |and;

"(b) Road construction and nai ntenance;

"(c) Harvesting of forest tree species;

"(d) Application of chem cals; and

"(e) Disposal of slash.” ORS 527.620(5).
The definitions of forest land and forest uses found in
Goal 4 are broader than the above definition of "forest
practices.” CDC 342-3.2 does not satisfy the requirenents
of Goal 4.

We, therefore, conclude that the CDC, as anended by

Ordi nance No. 338, does not conply with Goal 4 with regard

18



to authorization of dwellings in conjunction with farm use
in the EFC zone, because it does not require that such
dwellings be found conpatible with and conducive to the
retention and protection of forest |and and uses.

Thi s subassi gnnent of error is sustained in part.

B. Rural Plan Policy 16, |Inplenenting Strategy c

Rural Plan Policy 16 states "[i]t is the policy of
Washi ngton County to conserve forest |lands for forest uses."”
| npl enenting Strategy (Strategy) ¢ for that policy states

the county wll:

"Limt residential uses on forest lands to those
dwel i ngs necessary to conduct farm or forest
activities * * * "

Petitioners cont end t hat t he amendnment s to
CDC 430-37. 2A and t he new y adopt ed adopt ed
CDC 430-37. 2A. NEWL and NEW2 and Appendi x B viol ate the above
quoted strategy because they authorize farm and forest
dwellings in the EFC zone wthout a showing that the
dwellings are "necessary to conduct farm or forest
activities."

The county argues, as it did wunder the previous
subassi gnnent of error, t hat because the chall enged
amendnents do not adversely affect the conpliance of the
acknowl edged CDC with Rural Plan Policy 16, this Board does
not have authority to review the challenged anendnments for

conpl i ance wi th t hat policy or its i mpl enenti ng
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strategies. 13

As we stated above, Ordinance No. 338 adopted new
standards for dwellings in conjunction with farmuse in the
EFC zone.14 W have authority to review those anendnents
for conpliance wth the county's conprehensive plan.
ORS 197.835(5)(a). W agree with petitioner that the
chal l enged provisions do not require that dwellings in
conjunction with farm use in the EFC zone be "necessary to
conduct farm or forest practices,” as specified by
Policy 16, Strategy c.

Thi s subassi gnnent of error is sustained in part.

The second assignnent of error is sustained in part.
This requires remand of Ordi nance No. 338.

THI RD ASSI GNMENT OF ERROR

"The new and anended regulations [for the AF-20
zone] violate Goal 4 by authorizing farmuses in a
m xed farm and forest zone w thout requiring the
uses be conpatible with and conducive to the
retention and protection of forest |and and by
aut horizing forest dwellings without a show ng the
dwel lings are 'accessory and necessary' to the
forest use."

Petitioner's entire argunment under this assignment of

error is dependent upon its contention that the AF-20 zone

13The county does not argue here or under other assignments of error
that it is not required to comply with the inplenmenting strategies of its
rural plan policies.

14ps we al so stated above, the provisions challenged by petitioner are
not approval standards for forest dwellings in the EFC zone and, therefore,
that aspect of petitioner's argunment is rejected.
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is a mxed farm and forest district which nust conply with
both Goal 3 and Goal 4. Petiti oner bases this contention on

the follow ng | anguage of Rural Plan Policy 17:

"It is the policy of Washington County to
desi gnate those | ands as Agriculture and Forest-20
that were zoned AF-5 and AF-10 by the 1973
Conprehensive Framework Plan and for which a
Goal 2 exception has not been [adopted], and in
doing so strive to retain small scale and
part-tinme agriculture and forest production.™

The county replies that the inplementing strategies for
Policy 17 and the Intent and Purpose section for the AF-20
district clearly indicate that the AF-20 district is an
exclusive farmuse zone, not a m xed farm and forest zone.

The Intent and Purpose section for the AF-20 district

st at es:

"The intent of the Exclusive Agriculture and
Forest AF-20 District is to provide an exclusive
farm use zone within the County which recognizes
that certain | ands therein may be marginal.

"The purpose of the District is to allow EFU uses
and parcels * * * " CDC 344-1.

The inplenmenting strategies for Policy 17 provide that the

county will:

"a. Adopt and i npl enent an Agriculture and
Forest - 20 Land Use District ( AF- 20)
consi st ent with LCDC Goal 3 and Oregon
Revi sed Statutes Chapter 215;

"b. Provide for all of the uses allowed in an EFU

District pursuant to ORS Chapter 215 in the
AF- 20 Land Use District;
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The strategies make no nention of conpliance with Goal 4 or
ensuring that all forest uses are allowed in the district.
W agree wth the county that the above quoted
provisions make it clear that the AF-20 district is an
excl usive farm use zone.
The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"Standard No. 3 of Appendi x B adopt ed by
Ordi nance 338 misconstrues the applicable |aw and
does not conply with Goal 3 or the conprehensive
pl an because it is inconsistent with the criteria
set forth in ORS 215.213(2) and CDC Section
430-37. 2A. NEW2. "

ORS 215.213(2) (b) (A and CDC  430-37.2A. NEV2(a)

authorize a farmor forest dwelling on a | ot or parcel that:

"[h]as produced at |east $10,000 in annual gross
farm income in two consecutive cal endar years out
of the three calendar years before the year in
which the application for the dwelling was nade

* * *x "

CDC 430-37.2A states that standards for reviewi ng requests
pursuant to CDC 430-37.2A.NEWL and NEW2 are set out in
Appendi x B. Standard 3 of Appendix B states that in
determ ni ng conpliance with CDC 430-37. 2A. NEW2( a):

"The County may wuse statistical I nformation
conplied by the Oregon State University Extension
or other objective criteria to calculate income in
addition to any one of the criteria below

"1l. Federal inconme tax returns.
"2. Sales receipts of products sold from the

property or other information as my be
necessary to prove incone.
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"3. [A signed] affidavit certifying that inconme
requirements have been met . * ok oxn
(Enphasi s added.)

Petitioner argues that reliance on statistics to
determ ne whether the standard of ORS 215.213(2)(b)(A) and
CDC 430-37.2A.NEW2(a) is net is inproper. Petitioner's
argument is based on its interpretation of Standard 3 as
allowing a determ nation of conpliance with these standards
based solely on statistical information.

The county responds that Standard 3 only allows it to

use statistical data in addition to the three other types of

evidence listed. According to the county, the clear intent
of the provision is

"to allow the County to rely on available
statistical information as a basis for rejecting
an application * * * by weighing the evidence of
statistics against the evidence provided by the

applicant." Respondent's Brief 19.
e agree with t he county's i nterpretation of
St andard 3.

The fourth assignnment of error is denied.

FI FTH ASSI GNVENT OF ERROR

"There is not substantial evidence in the whole
record showing Standard No. 5 of 'Farm Dwelling
I ncome Standards' conplies with the farm dwelling
criteria contained in ORS 215.213(2)(a) [sic (b)],
as required by Goal 3 and CDC
Section 430-37.2A. NEWL [sic NEWZ]."

ORS 215.213(2) (b) (A and CDC 430- 37. 2A. NEW2( b)
aut hori ze:

"A dwelling in conjunction with farm use * * * as
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part of a farm operation * * * if the lot or
parcel :

"* * * s planted in perennials capable of
produci ng upon harvest an average of at |east
$10, 000 in annual gross farmincome * * *"

CDC 430-37.2A states that the standards for review of
applications under CDC 430-37.2A.NEWV2 are set out in
Appendi x B. Standard 5 of Appendix B is identified as the
standards for CDC 430-37.2A. NEW2(b) and describes itself as
a:

"[plartial list of Wshington County Perennials
listing the m ninmum acreage of various perennials
which are capable of producing upon harvest an
average of at least $10,000 in annual gross farm
i ncone. "

This statenment is followed by a list of types of crops and,
for each crop type, corresponding figures for m nimum nunber
of pl ants  per acre and mninmum acreage required.

Record 326.
The findings in support of Ordinance No. 338 state:

"The County's farm dwelling incone standards * * *
have been i ncor por at ed into t he Code as
Appendi x B. Suf ficient evaluation has been
conducted by the County to determ ne the acreage
requi renments needed to neet the $10,000 gross
annual i ncome requi renent of ORS
Ch. 215.213(2)(a)(A and B) [sic 215.213(2)(b)(A
and (B)] as shown in Attachnent 1 (Methodol ogy for
Determ ni ng Acreage Requirenments). In addition,
staff from the [DLCD] previously verbally stated
the County's nmethodology for determning these
standards is acceptable.” (Enmphasi s added.)
Record 21.

Attachnment 1, incorporated into the county's findings by the
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statenent enphasi zed above, explains that "the |egislative
hi story [of ORS 215.213(2)(b)] clearly shows that the incone
requirenments were intended to be net through reliance on
statistical data from OSU Extension Service." Record 28.
Attachment 1 also includes the followng findings wth

regard to Standard 5:

"The per enni al crop provi sion (ORS
215.213(2) (b) (A)) is based on OSU Extension
Service Farm Incone Data for Washington County.
I ncome data for sixteen perennial crops are
utilized. The inconme date [sic] for each crop is
based on a five year average which is updated
annual | y. Each year contains average yield per
acres and average price. These yearly prices are
then averaged over five years. A sinple
calculation yields +the acreage necessary to
produce $10,000 gross farm i ncone. These acreage
requi renents are shown on Standard  #5 of
Appendix B. * * *" |d.

Petitioner points out that Standard 5 itself |lists as
its source "OSU Extension Service, Farm Incone Data for
Washi ngton County (1984-1988)." Record 326. Petitioner
contends this docunent is not, however, in the record.
Petitioner argues the only relevant evidence in the record
indicates the figures of Standard 5 are "grossly small."
Petition for Review 22. The evidence cited by petitioner is
the findings in the Rural Plan concerning econonm c average
unit size for various types of farms in Washington County,
previously described under subassignnment C of the first
assi gnment of error. See Petition for Review App. 5-19 to

5-20; 6-4 to 6-7.
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Petitioner argues that we nust remand Ordi nance No. 338
because there is not substantial evidence in the record to
support the conclusion that the acreage and density of
per enni al crops listed in Standard 5 are capable of
produci ng an average of at |east $10,000 gross annual farm
incone, as required by ORS 215.213(2)(b)(A), Goal 3 and
CDC 430-37.2A. NEW2(b). ORS 197.835(7)(a)(C). According to
petitioner, at a mninmum there needs to be in the record
testinmony from the person who prepared the data base,
expl ai ning whether it can be reliably used in the manner of
Standard 5 to determ ne mini num $10, 000 farm i ncone acreage
requirenents. 1> Petitioner maintains that the record, when
viewed as a whole, could not permt a reasonable person to
conclude that the acreage requirenents of Standard 5 satisfy

the statutory, goal and code standard. Younger v. City of

Portland, 305 Or 346, 752 P2d 262 (1988).

The county argues the findings properly state that the
figures in Standard 5 are based on OSU Extension Service
farminconme data and explain the nethodol ogy for cal cul ating
required densities and acreages. Record 21, 28-29. The

county ar gues t hat t he farm incone st andar ds of

15petitioner raises specific questions concerning whether statistical
information on existing crop production in the county can be reliably
extrapolated for all areas of the county, regardless of soil quality,
el evation or other factors. Petitioner also questions whether the data
relied on includes inconme figures fromfarnms of all sizes, and whether the
farm incone from the small acreages listed in Standard 5 can be reliably
assunmed to be proportional to that of large farnms included in the data
base.
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ORS 215.213(2)(b) were adopted as part of the marginal |ands
| egislation of Oregon Laws 1983, chapter 826. The county
contends that |egislative history of that 1983 act indicates
counties were intended to use statistical data to determ ne
whet her a farmis capable of producing the $10,000 in gross
farm incone required by ORS 215.213(2)(b). The county al so
argues the findings of Attachnment 1 are supported by a
Sept enber 15, 1983 nenorandum from the director of the DLCD
which explains that it was intended by the nmarginal | ands
| egislation that counties rely upon OSU Extension Service
statistical farm income data 1in determning acreages
required to produce $10,000 in gross annual farm incone.
Record 615.

We agree with the county that it may, as a general
proposition, rely on statistical data in establishing
standards for determ ning whether the farm incone standards
of ORS 215.213(2)(b) and CDC 430-37.2A.NEW2 are net.
However, we agree with petitioner that the county's adoption
of Standard 5 nust be supported by substantial evidence in
t he whol e record upon which a reasonabl e person may concl ude
t hat the acreages and densities of perennial crops listed in
Standard 5 are capable of producing an average of at | east

$10,000 in gross annual farm incone. Younger v. City of

Portl and, supra. In this case we are cited to no evidence

in the record supporting the density and acreage figures
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adopted in Standard 5. 16
The fifth assignment of error is sustained.

SI XTH ASSI GNVENT OF ERROR

"The county msconstrued the applicable law in
amending the definition of 'comrercial activities
in conjunction with farm use' contained in CDC
Section 430-33."

Ordinance No. 339 replaced the CDC s definition of
"Commercial Activities in Conjunction with Farm Use" wth

the foll ow ng:

"Commercial activities are |limted to providing
products and services essential to the practice of
conmmerci al agriculture.

"* * * The storage, sale and application of farm
chem cals used in conjunction with the grow ng of
farm crops necessary to serve nearby farm uses
shall also be considered a commercial activity
subject to neeting the foll ow ng standards:

"a. The chem cals shall be limted to those used
in conjunction wth the growing of farm
crops; chemcals used only for other uses,
such as forest uses, cannot be stored, sold
or applied; and

"b. The sale of farm chem cals shall be limted
to quantities purchased by operators of
commercial farm enterprises which contribute
in a substantial way to the area's existing
agricul tural econony and hel p mai nt ai n

16We do not inply that the county must place the entire OSU Extension
Service farmincone data base into the record. However, the adoption of a
standard such as Standard 5 nust be supported at l|least by oral or witten
testimony of a qualified county staff nmenber or other qualified individua
stating they have analyzed the data base, describing the nethodol ogy used
and expl aining the conclusions drawn. See Colunbia Steel Castings v. City
of Portland, __ O LUBA ___ (LUBA No. 89-058, July 18, 1990), slip op
12-15.
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agricultural processors and established farm
mar kets." (Enphasis added.) CDC 430- 33.

Petitioner argues t hat t he new definition of
"conmmer ci al activities in conjunction wth farm use"
m sconstrues the applicable |aw because the portion of the
definition enphasi zed above does not require the storage and
sale of chem cal products and services to be "limted to
provi di ng products and services essential to the practice of

agriculture directly to the surrounding agricultural

busi nesses. " (Enmphasi s added by petitioner.) Balin v.

Kl amath County, 3 LCDC 8, 19 (1979) (Balin).

The county argues that although the |[|anguage of
CDC 430-33 is not identical to that in Balin, it
acconpl i shes what Balin requires.

W see no significant difference between providing
chem cals and chem cal services "essential to the practice
of agriculture directly to the surrounding agricultural
busi nesses” and providing chem cals and chem cal services
"used in conjunction with the growing of farm crops [and]
necessary to serve nearby farmuses," particularly where the
sale of such farm chemcals "shall be limted to quantities
purchased by operators of commercial farm enterprises which
contribute in a substantial way to the area' s existing
agricul tural econony  and help maintain agricul tural
processors and established farm markets."

The sixth assignment of error is denied.
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SEVENTH ASSI GNVENT OF ERROR

"The county exceeded its jurisdiction and
i nproperly construed the applicable Jlaw in
anmendi ng the code by violating ORS 197. 763. "

A. Contents of Hearing Notice

ORS 197.763(3)(a) st ates t hat t he noti ces of
quasi-judicial land use hearings conducted by the |1|ocal
governnents shall

"Explain the nature of the application and the
proposed use or uses which could be authorized."”

Furt her, ORS 197.763 requires that this procedur al
requi renment be incorporated into the county's plan and | and
use regul ati ons.

Petitioner argues that ORS 197.763 inposes nore
detailed requirenents for the content of |and use hearing
notices so that ordinary citizens will be able to respond
fully to land wuse applications at the |ocal l evel
Petitioner asserts Odinance No. 339 readopted a code
provi sion which requires notices of quasi-judicial |and use
hearings to state "the nature of the proposed devel opnent.™
CDC 204-4.3.B. According to petitioner, CDC 204-4.3.B does
not conply with ORS 197.763(3)(a) because where an applicant
si mul taneously seeks approval of a zone change and
perm ssion to engage in a particular use allowed by the
zone, the notice would nerely have to explain the nature of
t he proposed use. It would not have to explain the nature

of the other uses which could be allowed in the requested
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zone.
The county argues that CDC 204-4.3.B conplies wth
ORS 197.763(3)(a), because the latter requires only that the

nature of proposed uses be explained. According to the

county, where no particular use is proposed, and only a zone
change is requested, the statute does not require
identification of all possible devel opnents that could occur
as a result of the zone change.

As best we understand, the parties agree that when a
zone change is requested, under CDC 204-4.3.B the county is
sinply required to identify, in its notices of hearing, that
a zone change from one zoning district to another is
proposed, but does not have to describe the nature of the
uses which could potentially be allowed in the proposed
zoning district. The parties also agree that if approval
for a specific use is requested in conjunction with the zone
change, under CDC 204-4.3.B the county's notices of hearing
are required to describe the nature of that proposed use
However, petitioner cont ends t hat CDC 204-4.3.B IS
i nconsi st ent with ORS 197.763(3)(a) because, in these
i nstances, the statute requires the notices of hearing to
al so describe the nature of other uses which potentially
could be allowed in the proposed zoning district.

We believe the requirenment of ORS 197.763(3)(a) that
notices of quasi-judicial |and use hearings "explain the

nature of * * * the proposed uses or uses which could be
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aut horized" refers to specific proposed uses for which |and
use approval is sought in the subject hearing. When there

is no specific proposed use, as in the case of a sinple zone

change, this statutory provision does not apply. |In such an
instance, it is sufficient if the notices of hearing
"explain the nature of the application,"” i.e., that it is a

for a zone change from one identified zoning district to
anot her identified zoning district.

Thi s subassi gnnent of error is denied.

B. Subm ttal of Evidence by the Applicant

Petitioner argues that readopted CDC 203-4.5 and newy
adopt ed CDC 203-4.NEW viol ate t he requi rement of
ORS 197.763(4)(a) that all evidence relied on by the
applicant be submtted to the local governnment by the tinme
notice of hearing is provided, because they authorize the
subm ssion of evidence by the applicant at a later time if a
conti nuance is granted.

In 1000 Friends of Oregon v. Lane County, O LUBA

___ (LUBA No. 89-132, February 21, 1990), slip op 15-18, we
interpreted ORS 197.763(4)(a) and (b) together to allow an
applicant to submt evidence after the time notice of a
hearing is provided, so long as a continuance of the hearing
is granted upon request of any party. The Court of Appeals

affirmed our interpretation. 1000 Friends of Oregon v. Lane

County, 102 Or App 68, 74, ___ P2d ___ (1990).

Thi s subassignment of error is denied.

32



C. Availability of Staff Report

ORS 197.763(4)(b) requires that "[a]lny staff report
used at J[a quasi-judicial Iland wuse] hearing shall be
avail abl e at | east seven days prior to the hearing."”

Or di nance No. 339 readopt ed CDC  203-5. 2, whi ch
requires that a "staff report shall be available no |ater
t han seven (7) calendar days before a hearing on Type |11
actions or any hearing upon appeal."” However, Ordi nance

No. 339 al so readopted CDC 203-5.3, which provides:

"A decision on a developnent action shall be
deferred to a time and date certain no later than
the next regularly scheduled hearing if a staff
report is not available on or before the due date,
unl ess the Review Authority determ nes that:

"A. The del ay or unavailability has not
substantially prejudiced the parties; and

"B. An adequate review can be conducted w thout
the advance availability of the report.”
(Enphasi s added.)

Petitioner argues that the portions of CDC 203-5.3
enphasi zed above violate ORS 197.763(4)(b) because they
all ow the county to hold a quasi-judicial |and use hearing
wi t hout having the staff report avail able seven days prior
to the hearing. Petitioner argues the statute does not
excuse conpliance wth this requi r ement under any
ci rcumst ances.

The county essentially concedes that CDC 203-5.3, when
applied to decisions requiring quasi-judicial |and use

heari ngs, does not conply with ORS 197.763(4)(b). However
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t he county argues that CDC 203-5.3 applies both to decisions
made w thout a hearing, following Type II procedures
(pursuant to ORS 215.416(11)), and to decisions made after a
quasi - j udi ci al heari ng, following Type 111 procedures.
According to the county, CDC 203-5.3 therefore conplies with
ORS 197.763(4)(b) so long as it is not applied to the
conduct of quasi-judicial land use hearings. The county
argues that this is not inconsistent with ORS 197.763(4) (b)
because Ordi nance No. 339 anended CDC 202 to provide that
all land use actions shall follow the Type I, I, 11l or IV
procedures specified by CDC Article Il "unless State |aw
mandates different or additional procedures for particular
| and use actions or categories of |land use actions.”

ORS 197.763 requires that its procedural requirenents
for the conduct of quasi-judicial |and use hearings "shal
be incorporated into [Iocal gover nnent | conpr ehensi ve
plan[s] and |and use regulations.” This requirenent is not
satisfied by a code which sets out procedures that are
inconsistent with ORS 197.763, but includes a genera
statenment that the procedures apply wunless state |[|aw
mandat es different procedures. Furthernmore, we agree with
the parties that CDC 203-5.3, as applied to |l|and use
deci sions requiring quasi-judicial hearings, does not conply
with ORS 197.763(4)(b).

Thi s subassi gnnent of error is sustained.

The seventh assignnment of error is sustained in part.
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Washi ngton County Ordinances No. 337 and 340 are
affirmed. Washington County Ordinances No. 338 and 339 are

remanded.
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