BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ALAN BURK
Petitioner,
VS.
LUBA No. 90-037

CI TY OF UMATI LLA,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
PORT OF UNATI LLA,
| nt ervenor - Respondent . )

Appeal from City of Umatill a.

Alan Burk, Umatilla, filed the petition for review and
argued on his own behal f.

No appearance by respondent.

Douglas E. Hojem Pendleton, filed the response brief
and argued on behalf of intervenor-petitioner. Wth him on
the brief was Corey, Byler, Rew, Lorenzen & Hojem

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 09/ 25/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a City of Umatilla ordinance which
anends the City of Umatilla Conprehensive Plan (plan) map
designation for a 270 foot wide strip of |and east of Draper
Road from Single Fam |y Residential to Light Industrial.

MOTI ON TO | NTERVENE

The Port of Umatilla noves to intervene in this appeal
proceedi ng on the side of respondent. There is no objection

to the nmotion, and it is all owed.

FACTS

On Cctober 4, 1989, i nt ervenor -respondent Port  of
Umtilla (intervenor) and Umatilla County (county) filed an
application with respondent City of Umatilla (city) for a

city plan map anendnent from Single Fam|ly Residential to
Light Industrial for a 42 acre area. This area is within
the Umtilla Urban Growth Boundary (UGB), but is outside of
Umtilla city limts. At the time the plan anmendnent
application was filed, the county had adopted the city's
residential plan map designation for this area, but had

zoned the area Heavy Industrial (M2).1

1There is no disagreenent that under a joint management agreenent
adopted by the city and county, the county retains jurisdiction over and
responsibility for Iand use decisions in the unincorporated area within the
UGB, but is required to adopt the city conprehensive plan for the
uni ncorporated area within the UG as part of the county conprehensive
pl an. Record 18-19. Prior to the appeal ed decision, there was a conflict
between the city/county plan map designation and the county zoning for the
property that is the subject of the challenged plan nap anendnent. After
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Dr aper Road extends from Hi ghway 730 on the south, to a
county road on the north, through this 42 acre area,
dividing it into eastern and western subareas. The portion
of the area west of Draper Road, approximtely 25 acres in
area, is owned by the county. It is bordered on the west by
McNary Golf Course and a residential subdivision. The
western subarea is part of the approved McNary Master Pl an
a residential planned devel opnent, and was acquired by the
county through tax lien foreclosure. The western subarea
adjoins the eastern edge of the Umtilla city limts.

The portion of the 42 acre area east of Draper Road, a
strip 270 feet in width and approximtely 17 acres in area,
is owned by intervenor. |t is bordered on the east by other
land owned by intervenor, designated and zoned for
i ndustrial wuse, which is part of MNary Industrial Park.
The northern portion of the eastern subarea is used for |og
stacking. The remainder is unused.

On COctober 26, 1989, after a public hearing, the city
pl anning comm ssion adopted a recomendation that the
western subarea retain its residential plan map designati on,
but that the application to change the plan map designation

of the eastern subarea to Light Industrial be approved. On

the city adopted the appeal ed ordinance, the county adopted an ordi nance
which (1) amends the county plan to "co-adopt" the city plan map amendnent,
and (2) changes the zoning of the subject property fromcounty M2 to city
M1 (Light Industrial). Umatilla County Ordinance #90-05 (March 15, 1990).
No party contends that the county's adoption of O dinance #90-05 nmakes this
appeal of the city's plan nap amendnment noot.
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February 12, 1990, after a further public hearing, the city
counci| adopted Ordinance No. 565, anending the plan map
designation of the eastern subarea to Light |Industrial.
Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR2?

Petitioner argues that the planning comm ssion chairmn
had a conflict of interest when the planning conm ssion held
its hearing on the proposed plan anendnent on October 26
1989. According to petitioner, the chairman is a major
shareholder in a corporation which operates an onion
dehydration plant on property leased from intervenor
adj acent to the subject property.3 Petitioner argues that
if the subject property were to remain designated for
residential use, and industrial traffic were therefore not
allowed to cross the subject property to reach Draper Road,
t he onion dehydration plant would be |andl ocked, causing a
significant adverse financial inpact to the chairmn.

Petitioner contends the chairman failed to disclose

this conflict of interest and to refrain from participating

2As intervenor points out, the petition for review does not set out
specific assignnents of error, as required by OAR 661-10-030(3)(d).
Accordingly, we limt our reviewin this proceeding to those alleged errors
which are presented in petitioner's argument with sufficient clarity to
reasonably enable intervenor to respond in its response brief. Freels v.
Vallowa County, _~ O LUBA ___ (LUBA No. 88-046, Novenber 14, 1988),
slip op 5; Schoonover v. Klamath County, 16 Or LUBA 846, 853 n 4 (1988),
St andard I nsurance Co. v. Washington County, 16 Or LUBA 30 (1987).

3At oral argunent, petitioner advised the Board that he |earned of these
facts after the city adopted the appeal ed deci si on.
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in the proceeding, as required by ORS 227.035.4 Petitioner
argues that his right to a fair hearing was prejudiced by
the chairman's participation. Petitioner also argues that,
had the chairman recused hinself, the planning conm ssion
woul d have | acked a quorum and would not have been able to
make a recommendation to the city council. According to
petitioner, this would nake the city council's action on the
proposed plan anmendnent invalid.

| ntervenor contends that there is no basis for finding
that petitioner's right to a fair hearing was prejudiced
because the planning conmm ssion was not the decision maker
on the plan anmendnent application. I ntervenor points out
t he planni ng conm ssion's decision was only a recomendati on
to the city council, and the city council conducted a full
de novo evidentiary hearing on the proposed plan map
amendment .

W agree with intervenor that even if the chairman's
participation in the planning comm ssion proceedi ngs on the
proposed plan anmendnent were inproper, de novo review of the
proposed plan anmendnent by the city council cured any such

i npropriety. Mur phey v. City of Ashl and, O LUBA _

40RS 227.035 provides in relevant part:

"A nmenber of a planning conm ssion shall not participate in any
comr ssion proceeding or action in which [the nenber] has a
direct or substantial financial interest * * *  Any actual or
potential interest shall be disclosed at the neeting of the
commi ssi on where the action is being taken."



(LUBA No. 89-123, WMay 16, 1990), slip op 7; Slatter .

Wal |l owa County, 16 Or LUBA 611, 617 (1988); see also Fedde

v. City of Portland, 8 Or LUBA 220, aff'd 67 O App 801

(1984).

Furthernmore, even if petitioner were correct that the
chairman should not have participated in the planning
conmm ssion proceedings, and that the planning comm ssion
woul d therefore have been deprived of a quorum and woul d not
have been able to nake a recommendati on on the proposed pl an
map anmendnent to the city council, those facts would not
constitute a sufficient basis for reversal or remand of the
city council's deci sion. Petitioner does not point to, and
we are not aware of, any provisions of state statute or city
plan or land wuse regulations which mke a planning
conmm ssion recomendation on a proposed plan anendnent a
necessary prerequisite to action by the city council. See

Sunnysi de Nei ghborhood v. Clackamas Co. Conm, 280 Or 1, 8,

569 P2d 1063 (1977).
The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

Petitioner contends the city's decision violates state
law and the city's acknow edged conprehensive plan.
Petitioner points out the city found that the Buil dable
Lands Inventory in its conprehensive plan establishes that
there is a deficiency of 330 single famly residential |ots.

Record 109. Petitioner argues that by changing the plan map



designation of the subject property from Single Famly
Resi denti al to Light | ndustri al, this deficiency 1is
i ncr eased. According to petitioner, this is inconsistent
with Statewide Planning Goal 10 (Housing) because it
adversely inpacts the city's ability to neet the housing
needs projected in its plan.

Goal 10 requires cities and counties "[t]o provide for

t he housing needs of citizens of the state." (Goal 10 al so
provi des:

"Buil dable lands for residential wuse shall be

i nventoried and pl ans shal | encourage the

avai lability of adequate nunmbers of housing units

*x * % "

"Bui | dabl e Lands -- refers to lands in urban and

ur bani zabl e ar eas t hat are sui t abl e,

avai | abl e and necessary for residential use.
"x % * % %"
| ntervenor argues the city did not err in redesignating
t he subject area Light Industrial, because the subject |and

shoul d not be considered as | and "avail able" for residenti al

use in the city's inventory of buil dable | ands. | nt ervenor
points out the owner of the land, the Port of Umatilla, is
charged by statute wth the pronmotion of industrial

devel opnent, transportation, shipping and agriculture. See

ORS 777.003, 777.210 to 777.258. Intervenor argues that, in

general, land which is publicly owned should be considered
"unavai l abl e" for residential use. LCDC Conti nuance Order
(City of Turner, Novenber 20, 1980). Intervenor also argues



the city could find the plan anmendnment would result in no
actual decrease of developable |lots because the subject
area, |located between Draper Road and an area zoned heavy
i ndustry, "would Ilikely never be developed as housing."
| nt ervenor - Respondent's Brief 16.

| ntervenor also argues the city's decision does not
violate Goal 10 because the decision would result in the
loss of only 60 potential single famly residential Ilots,
and the remaining available lots wll be nore than
sufficient to neet the city's needs. Intervenor asserts the
city's conprehensive plan was originally adopted in 1977, a
time of high economc growth, but virtually no growth has
occurred since 1980. According to intervenor, when the
city's conprehensive plan was subject to periodic review in
1987, it was noted that only 21 residential building permts
had been issued since 1980. Intervenor calcul ates that even
with a loss of 60 single famly lots from its Buildable
Lands Inventory, "there would remain 41 tines nore single
famly |lots available than the total [nunber] of lots that
have been devel oped in the previous seven years." (Enphasis
in original.) Intervenor-Respondent's Brief 16.

The city adopted the following finding concerning its

i nventory of buildable | and:>

5The city council adopted as its findings the January 22, 1990 staff
report found at Record 17-32. Record 44. W note that this staff report
in many instances addresses the inpacts from changing the plan mp
designation of the entire 42 acre area which was the subject of the
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"Bui | dabl e Lands for Housing in the City Limts and

UGB

"Lots Needed for Housing Lots Avai | abl e for
Housi ng

"Single Famly 1,315 985 (deficiency 330)
"Mobi | e Honmes 630 631

"Multi-Famly 794 827

"Based on 20 year population projection to 2006.
(See attached Appendix | for discussion of how
these figures were conputed.)"% Record 19.

original application, rather than the inpacts from changing the plan mp
desi gnation of the eastern subarea, which is what was actually approved by
the city council in the challenged deci sion.

6Appendi x | contains the following excerpts from the Periodic Review
Order adopted by the city on Septenmber 21, 1987, pursuant to ORS 197.640 to
197. 649:

"The City conpleted a Buildable Lands Inventory in 1976 as part
of its Conp Plan. During a period imrediately follow ng the
devel opnent and adoption of the Conp Plan, the City experienced
a period of extremely rapid growh culnmnating in alnpost a 50
percent increase in population by 1980. Since 1980, however,
devel opnent has all but stopped in the City. During Periodic
Review, the residential Buildable Lands Inventory was updated
and the follow ng acreages of residential lands are currently
avail able within each residential plan designation within the
City and the UGB.

"R-1 [Single Fanily Residential] 226 acres

"x % *x * %

"* * * The City continues to use [its 1977] housing mx
assunptions as foll ows:

"Single Fam |y Dwellings (R 1) 48 percent

"x % % * %

"These housing m x assunptions were then utilized to detern ne
the projected housing needs projections for the City during the
pl anning period from 1986 to 2006. The City and the County
have agreed to a 20-year population projection for the City
during that period of 11,200. * * *

"x % % * %



The city also adopted the following finding addressing

Goal 10:

"This goal is of major inmportance to the request
as it would renmnove land available for single
fam ly residential housing. As noted in [the
above quoted finding], the City already has a
deficiency of 330 lots for construction of single
famly residences in the city limts [and the]
UGB. This request would renove an additional 42
acres from land available for construction of
single famly residences and [would] increase that
deficiency."’” Record 21.

"HOUSI NG NEEDS PRQJECTI ON BY HOUSI NG TYPE"

"Single Fam |y Dwellings 1, 315

Tx % % *x %

"According to the City's Conp Plan and Periodic Review [order],
the City has 226 acres of vacant buildable |land zoned R1.
Uilizing a 20 percent public facilities estimate for street
right-of-way, there are 181 net acres available for single

fam |y devel opnent. The mninmum lot size in the R1 zone is
8,000 sq. feet. Since there are 43,560 sq. feet in one acre
the nunber of available building lots can be conputed as
fol |l ows:

"181 X 43,560 divided by 8,000 [=] 985 available building lots

"k * % * *"  Racord 31-32.

"The city bases its decision to change the plan map designation of the
subj ect property on the follow ng concl usion:

"Draper Road forns a man-made division of the Site. To retain
the residential designation for the west 270 feet of Tax
Lot 1201 nmkes no sense. That area is devel oped and comitted
to industry. Therefore, the west 270 feet of Tax Lot 1201
shoul d be designated light industrial." Record 24.

However, we note that elsewhere in the city's findings it is established
that there is no physical devel opnent on the subject property and that
there are "public utilities presently available to [the subject property]
which can be used for either residential or industrial devel opnent."
Record 23.
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Goal 10 requires | ocal governnents to inventory their
bui | dabl e |l and, identify needed housing, and designate and
zone enough buildable Iand to satisfy the identified housing

need. See Mclntyre-Cooper Co. v. Board of Conm WAshi ngton

County, 2 Or LUBA 126, 129 (1980), aff'd 55 Or App 78, rev
den 292 Or 589 (1981).

Here, the city has adopted a Buil dable Lands Inventory
as part of its conprehensive plan. Intervenor concedes that
the subject property was inventoried as buildable single
famly residential designated land prior to the appealed
deci sion. 8 The Buildable Lands Inventory and the city
findings establish that prior to the appealed plan map
amendnent, the city was 330 lots (25% short of having
enough | and designated to neet its projected need for |and
for single famly dwellings.® Record 19, 31-32. We agree
with petitioner that for the city to renove another 60-90

lotsl® from its inventory of available single fanmly

8| ntervenor neverthel ess contends that the subject property should not
have been so inventoried. However, intervenor cannot contest in this
proceeding the city's prior identification of the subject property as
buil dable single fam |y residential |and.

9Contrary to intervenor's argunent, the excerpt fromthe city's periodic
review order adopted as part of the findings clearly indicates the
projected need for buildable residential |land on which the city bases its
determination of the single fanmily residential |ot deficiency does reflect
the downturn in growth which occurred after 1980.

10The city's decision identifies the property which was the subject of
the original plan amendment application as totalling 42 acres, but does not
identify the acreage of the eastern subarea for which it actually approved
a change of plan map designation. Intervenor contends the eastern subarea
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residential designated |and, w thout any explanation of how
it can nevertheless satisfy its need for such land, as
currently identified in its conprehensive plan, violates

Goal 10.11 Gresham v. Fairview, 3 O LUBA 219, 228-229

(1981).
The second assi gnnent of error is sustained.

THI RD ASSI GNMENT OF ERROR

Petitioner argues that the city inproperly based its
decision to anend the plan map designation for the subject
property on the location of Draper Road. As we understand
it, petitioner contends that Draper Road was inproperly
constructed by the county for the purpose of serving
i ndustrial uses, although |ocated in an area then designated
for single famly residential use. According to petitioner,
there is no evidence in the record to support the city's
decision to change the plan designation of the eastern
subarea to Light Industrial save for the location of Draper
Road.

| ntervenor argues that petitioner cannot challenge the
approval or location of Draper Road in this appeal
| ntervenor maintains that Draper Road is relevant to the

city's decision only to the extent it would provide access

conpri ses about 14 acres (60 buildable lots); petitioner contends that it
conpri ses about 21 acres (90 buildable |ots).

111f, as intervenor suggests, the city now believes its plan overstates
the nunmber of single famly residential |ots needed for the 20 year
pl anning period, the city nmust first revise its plan to | ower the projected
need, before using the | ower projection as a basis for plan map anendnents.
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to and serve as an effective barrier between residential
land to the west and industrial land to the east.

We agree with intervenor that how Draper Road cane to
be |ocated where it is is not an issue in this appeal.
Petitioner offers no other reason why the city should be
precluded from considering the existence of Draper Road in
deci di ng whether to grant the proposed plan map amendnent. 12

The third assignnment of error is denied.

The city's decision is remanded.

12petitioner cites nothing in the city plan, land use regulations or
record which supports his contention that under the city's decision, Draper
Road could only serve the industrially designated land to the east and,
therefore, another road would have to be built to serve the residentially
designated area to the west of Draper Road.
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