BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

NATI ONAL ADVERTI SI NG COVPANY,
Petitioner,

LOGAN RAMSEY, and MARGARETTA

)
)
)
)
VS. )
)
) LUBA Nos. 86-040 and 86-041
)
)

RAMSEY
FI NAL OPI NI ON
| ntervenors-Petitioner ) AND
ORDER
and

CITY OF PORTLAND

N N N N N N

Respondent .

Appeal from City of Portl and.
Rex Arnstrong, Portland, represented petitioner.

Daniel H. Kearns, Portland, represented intervenors-
petitioner.

Kat hryn Beaunont | nperati, Portl and, represented
respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

DI SM SSED 10/ 08/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals two City of Portland ordinances
which (1) anmend the Portland City Code to establish new sign
regul ations, and (2) authorize city officials to enter into
a settlenent agreenment with Ackerley Communications of the
Nor t hwest , I nc. concerning mai ntenance, | ocation and
rel ocation of its outdoor advertising signs.

FACTS

The appeal ed ordi nances were adopted by respondent City
of Portland on May 22, 1986. On June 12, 1986, petitioner
filed its notices of intent to appeal. On July 31, 1986
the Board received from respondent a consolidated record of
t he | ocal proceedi ngs. On August 7, 1986,
i ntervenors-petitioner Logan and Mar garetta Ransey

(intervenors) filed notions to intervene on the side of

petitioner. A series of stipulated notions to extend the
deadlines for filing the petition for review and response
brief in this proceeding to "enable petitioner and

respondent to continue their efforts to settle this matter"
fol |l owed. On July 16, 1990, petitioner filed a motion to
dism ss this appeal proceeding.

| NTRODUCTI ON

The adm ni strative rul es gover ni ng this appeal
proceeding are those filed by LUBA on October 3, 1983.

Under OAR 661-10-050, a motion to intervene on the side of



petitioner is required (1) to be filed within the time for
filing the petition for revi ew, and (2) to contain
intervenor's brief, which nust conformto the specifications
for a petition for review set out in OAR 661-10-030.
OAR 661-10-030(3) requires petitions for review to set out
the facts establishing petitioners' standing, and to contain
a statenment of the case, assignnents of error and argunent
supporting each assignnent of error. | ntervenors' notions
to intervene are generally in the form required by
OAR 661-10-050 and 661-10-030(3), and include a statenent of
facts and |egal argunent contending that intervenors neet
t he applicable standing requirenments for intervention found
in ORS 197.830(5)(1985).

Respondent, in its argunment in support of petitioner's
notion to dism ss discussed infra, argues that it has the
right to address, in its response brief, issues concerning
t he accuracy and adequacy of intervenors' allegations of
st andi ng. Respondent contends it is premature and
unnecessary for this Board to resolve issues concerning
i ntervenors' standing at this tine. According to
respondent, if the Board permts petitioner to withdraw its
notices of intent to appeal, there is no basis for the Board
to retain jurisdiction over this proceeding, regardless of
whet her intervenors have standing to intervene.

We agree with respondent that if we nust dismss this

proceeding based on  petitioner's motion to dismss,



di scussed infra, regardless of whether intervenors have
standing to intervene, there is no point in deciding the
potentially conplex issues involved in determ ning whether
i ntervenors have standing. Therefore, for the purpose of
considering petitioner's notion to dismss, we assune,
wi t hout deci di ng, t hat intervenors have standing to
i ntervene.
DECI SI ON

Petitioner's Motion to Dismss its Petitions for Review

states, inits entirety:

"Based on the agreenent between petitioner
Nati onal Advertising Conpany and respondent City
of Portl and, Nat i onal Advertising Conpany
respectfully noves the Land Use Board of Appeals
to dismss the petitions for review that were
filed by National Advertising Conpany in LUBA Nos.
86- 040 and 86-041."

No petitions for review have been filed by petitioner
Nati onal Advertising Conmpany in this proceeding. However
petitioner subsequently advised the Board by letter that it
wi shes the Board to consider its notion to dismss as a
nmotion to withdraw its notices of intent to appeal in LUBA
Nos. 86-040 and 86-041.

I ntervenors contend that notw thstanding petitioner's
motion to dismss, LUBA retains jurisdiction over this
appeal with regard to intervenors' clains. | ntervenors
argue that petitioner's notion nmerely seeks dism ssal of the
appeal, not w thdrawal of petitioner's notices of intent to

appeal. Intervenors argue that so |long as a valid notice of
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intent to appeal was tinely filed and is not w thdrawn, LUBA

retains jurisdiction. Gross v. Washi ngton County, O

LUBA ___ (LUBA No. 88-115, April 14, 1989), slip op 7-8.1

I ntervenors further argue that even when an origina
petitioner's appeal is dism ssed, LUBA has held it retains
jurisdiction over the appeal based on clains asserted by

i ntervenors-petitioner. See Todd v. Jackson County, 14

Or LUBA 233, 239 n 4 (1986) (LUBA retained jurisdiction over
appeal although the original petitioner's petition for
review was dismssed as untinely filed). According to
intervenors, this holding was based on the |legislative
mandate of ORS 197.805 requiring LUBA to conduct expeditious
appeal proceedings subject to sound principles of judicial
review. Also in accord with this policy, intervenors argue,
S LUBA' s ref usal to limt the issues raised by
intervenors-petitioner to those framed by the petitioner.

Stotter v. City of Eugene, O LUBA _ (LUBA No. 89-037,

Cct ober 10, 1989), slip op 10-11 (intervenors-petitioner may
raise any issue which they could properly raise had they

filed separate notices of intent to appeal and pursued

lintervenors concede that under our decision in Goss, if the original
petitioner's notice of intent to appeal is wthdrawn, LUBA does not have
jurisdiction over the appeal, notwithstanding the tinely filing of a
cross-petition for review by an intervenor-respondent. I ntervenors argue,
however, that Goss is distinguishable from this case, because the
i ntervenor seeking to continue the appeal after w thdrawal of the notice of
intent to appeal in Gross was an intervenor on the side of respondent.
Therefore, according to intervenors, once the original petitioner w thdrew,
there was no | onger a case or controversy.

5



separ at e appeal s).

I ntervenors argue that in accord with Todd and G oss,
LUBA retains jurisdiction over this appeal even if Nationa
Advertising Conpany, the original petitioner, no |onger
wishes to participate 1in the appeal. According to
intervenors, the mere fact that petitioner has reached a
settlenment with respondent and now wants to dismss its
cl ai nms shoul d not prej udi ce i ntervenors' cl ai ns.
I ntervenors therefore conclude it my be permssible to
dismss this appeal with regard to petitioner's clains
agai nst respondent, but intervenors' clains "should remain

as independent colorable clains against [respondent] and

should not be dism ssed.” (Enphasis in original.)
| nt ervenors' Opposition to Petitioner's Mot i on to
Di sm ss 10.

According to respondent, if petitioner is satisfied it
is no |onger necessary or desirable to pursue its appeals,
petitioner should be permtted to withdraw its notices of
intent to appeal. Respondent argues that forcing petitioner
to continue an appeal it no |longer w shes to pursue would
not advance the purposes of ORS 197.805, nor achieve
adm nistrative efficiency or econony in LUBA'S review
proceedi ng, and would result in the issuance of an advisory
opi ni on.

Respondent further argues that if petitioner's notices

of intent to appeal are withdrawn, our opinion in Go0ss is



controlling with regard to the effect of such w thdrawal on
intervenors. According to respondent, in this appeal as in
G oss, intervenors have no statutory or other right to
proceed with this appeal if the only docunents giving LUBA
jurisdiction, the notices of i ntent to appeal, are
wi t hdrawn. Respondent argues intervenors did not file their
own notices of intent to appeal, which prudent persons
wi shing to challenge a |and use decision should do. &G oss,
supra, slip op at 10 n 6.

Respondent argues that the other decisions cited by
intervenors are inapposite. According to respondent, in
Stotter, the only issue was whether intervenors-petitioner
could raise issues other than those raised by the
petitioner. LUBA's jurisdiction over the appeal was not an
i ssue, because tinely notices of intent to appeal were filed
and were not withdrawn. |In Todd, the petitioner's petition

for review was rejected because it was not tinely filed

However, there remained a valid notice of intent to appeal

whi ch gave LUBA jurisdiction to consi der
intervenors-petitioner's petitions for review

In Gross, based on reasoning in Ludwick v. Yamill

County, 71 O App 34, 38, 691 P2d 515, vacated 298 O 302
(1984) which we found to be unaffected by the Supreme Court
remand of that decision, we concluded that the Court of
Appeal s would "dism ss a cross-appeal [of a LUBA deci sion]

if the notice of appeal in the case were jurisdictionally



defective, were defective for other reasons which resulted

in prejudice or unfairness to respondent, or wer e
w thdrawn." & oss, supra, slip op at 7. W also stated:
"There are no material differences between
ORS 197.850(3) * * * and ORS 197.830(1), which
conditions our jurisdiction upon 'filing a notice
of intent to appeal.’ In this proceeding we no
| onger have a notice of intent to appeal.

Al though tinely filed, the notice of intent to
appeal has been w thdrawn. Whet her the notice of
intent to appeal is not tinely filed or is tinely
filed and |ater w thdrawn, dism ssal is required.
We have no statutory basis for jurisdiction in
this matter. * * *" 1d., slip op at 7-8.

W simlarly conclude that the Court of Appeals would
di sm ss an appeal of a LUBA decision if the notice of appeal
were w thdrawn, and adhere to our reasoning in G&oss.
Therefore, we agree with respondent that if petitioner's
notices of intent to appeal are w thdrawn, we nust dism ss
this appeal .?

Thus, the remaining issue which must be resolved in
this case is whether petitioner may withdraw its notices of

intent to appeal.3® In Goss, we noted that nothing in our

2We also agree with respondent that our decision in Todd, supra, is
di stinguishable. In Todd, the petitioner's notice of intent to appeal was
not withdrawn or found to be defective. The issue in Todd was whether, if
the petitioner fails to file a tinely petition for review, Dbut

i ntervenors-petitioner file their briefs in a tinmely manner,
OAR 661-10-030(1)(1983) requires dism ssal of the entire appeal proceeding.
See Todd v. Jackson County, ___ O LUBA ___ (LUBA No. 85-061, Order on

Intervention and Motion to Dismss, Decenber 16, 1985).

3Al though petitioner's notion requests us "to dismiss [petitioner's]
petitions for review, " petitioner's subsequent l|letter nakes it clear that
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adm nistrative rules or the statutes governing our
proceedi ngs expressly allows petitioners to wthdraw notices
of intent to appeal once filed with LUBA. W also noted the
Suprene Court has granted a petitioner's request to w thdraw
a petition for review of a Court of Appeals decision in an
appeal from a LUBA decision, even though no statute or rule
of the court expressly permts such wthdrawal. Ackerl ey
Communi cations, Inc. v. Milt. Co., 303 O 165, 734 P2d 885

(1987). We concluded in Gross, supra, slip op at 3, that we

may allow a petitioner's request to withdraw his notice of

intent to appeal.

However, in G oss there was no objection by another
party to the w thdrawal. In this case, we nust determ ne
whet her intervenors' objections prevent petitioner from
withdrawing its notices of intent to appeal. Nei t her the

statutes nor our rules specifically address whether
intervenors, by becomng parties to an existing appeal
proceeding, gain the right to prevent a petitioner from
withdrawing its notice of intent to appeal, the docunent
whi ch gives us jurisdiction over the appeal.

ORS 197.805(1985) provides:

"It is the policy of the Legislative Assenbly that
time is of the essence in reaching final decisions
in matters involving l|and wuse and that those
deci si ons be made consistently W th sound
principles governing judicial review"

what petitioner is asking is that (1) it be allowed to withdraw its notices
of intent to appeal, and (2) this appeal proceeding be dism ssed.
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Where a petitioner and respondent have settled the
di sagreenent concerning a | and use decision which led to the
petitioner's filing of a notice of intent to appeal, it is
consistent with the above policy favoring tinely resolution
of land use matters to allow the petitioner to withdraw its
notice of intent to appeal. Furthernore, we believe this
conclusion is also consistent with sound principles
governing judicial review.

If sonmeone has already filed a notice of intent to
appeal a land use decision before LUBA, another person
wi shing to challenge that decision initially has a choice.
Such a person may file a notice of intent to appeal, and
chal l enge the decision as a petitioner,4 or may intervene in
the appeal that has already been filed.> If a person
chooses to file a notion to intervene, rather than a notice
of intent to appeal, there are certain advantages. The

motion to intervene does not have to be filed within 21 days

40AR 661-10-055 allows LUBA, at the request of a party or on its own
nmotion, to consolidate appeal proceedi ngs which "seek review of the same or
closely related | and use decision(s)."

SORS 197.830(5)(1985) provides:

"Wthin a reasonable tinme after a petition for review has been
filed with the board, any person nay intervene in and be made a
party to the review proceeding upon a showi ng of conpliance
with subsection (2) or (3) of this section."

ORS 197.830(2) and (3)(1985), referred to above, set out the standing
requi renents for appealing legislative and quasi-judicial |l and use
deci sions, respectively. Therefore, a person who has standing to intervene
in an appeal before LUBA would also have standing to initiate an appea
bef ore LUBA.
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after the decision appealed from becones final, as does the
notice of intent to appeal, and an intervenor-petitioner
does not have to pay a filing fee and deposit for costs, as
does a petitioner. See ORS 197.830(7)(1985). On the other
hand, there is at |east one disadvantage, nanely that the
intervenor is dependent on the petitioner to tinely file and
maintain its notice of intent to appeal, so that LUBA has

jurisdiction over the appeal. See Gross, supra, slip op

at 10 n 6.
Petitioner's motion to withdraw its notices of i ntent
to appeal is granted.

This appeal is dism ssed.
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