BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

VI CKI  NEUENSCHWANDER, ROBERT
BLANKHOLM and DAVI D ALEXANDER,

Petitioners,
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)
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)
)
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g
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)
and )
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)
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Appeal from City of Ashl and.

Vi cki Neuenschwander, Ashland, filed the petition for
review and argued on her own behal f.

Ronald Salter, Ashland, filed a response brief and
argued on behalf of respondent.

John R Hassen, Medford, filed a response brief and
argued on behalf of intervenor. Wth himon the brief was
Bl ackhurst, Hornecker, Hassen & Thorndi ke & Ervin B. Hogan.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 10/ 19/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the Ashland City
Counci| approving an application for (1) annexation of a
portion of the subject property to the city, (2) rezoning of
t he annexed portion of the subject property to the city's
Enpl oynent (E-1) zone, and (3) site review for a community
shoppi ng center.

MOTI ON TO | NTERVENE

Wat son and Associates, the applicant below, npves to
intervene on the side of the respondent. There is no
objection to the notion, and it is allowed.

FACTS

The subject property consists of three parcels, tax
ot 300, tax lot 600 and tax | ot 1200. I nt ervenor proposes
to construct a 121,000 square foot shopping center on all
three parcels. Tax lot 300 consists of 3.98 acres, tax |ot
600 consists of 4.11 acres and tax | ot 1200 consists of 2.38
acres. Record 39. All three parcels are within the city's
urban growth boundary, and are designated on the city's
conprehensi ve plan as "Enpl oynent." Record 41. Prior to
the challenged decision, tax lots 300 and 600 were wthin
the city limts, but tax lot 1200 was not within the city
limts. Record 48, 92. Tax | ot 300 is zoned

Commercial - Retail (C1) and tax | ot 600 is zoned



Empl oynent (E-1).1 Record 91. Prior to the challenged
decision, tax lot 1200 was zoned RR-5 by Jackson County.?2
Tax lot 1200 is the only parcel subject to intervenor's

annexation and rezoning request, but site plan approval for

the proposed shopping center is requested for all three
parcel s.

The pl anni ng conm ssi on recommended deni al of
intervenor's application. Not wi t hstanding the planning
comm ssion's recomendation, the <city council approved

intervenor's application. This appeal followed.

FI RST ASSI GNMENT OF ERROR

"The Ashland City Council failed to adequately
address the criteria of Section 18.108.190[(A)(5)]
of the Ashland Land Use Ordinances regarding
annexati ons: That a public need for additiona
| and, as defined in the city's conprehensive plan,
can be denonstrated.”

SECOND ASSI GNMENT OF ERROR

"The proposal is not in conformance with the
acknowl edged Compr ehensive Pl an.”

Ashland Land Use Ordinance (ALUO 18. 108. 190( A)

establishes the following requirements applicable to

IAs we understand it, the "Enployment" plan designation may be
i mpl enented by any of three general zoning designations. Those three
general zoning designations are Enmploynent (E-1), Commercial (C- 1), and
I ndustrial (M1).

21t is unclear whether the county zoning designation for tax |ot 1200
was Rural Residential (RR-5) or Farmb5. Conpare Record 92, 5 with
Record 1. However, for purposes of this decision, the precise county
zoning of tax lot 1200 is irrelevant.



requests for annexation:

"The followng findings shall be required for
approval of an annexation to the city:

"x % *x * %

"(2) That the proposed zoning and project are in
conformance wth the City's Conprehensive
Pl an.

"x % *x * %

"(5) That a public need for additional |and, as
defined in the City's Conprehensive Plan, can
be denonstrated.”

A Public Need to Annex Tax Lot 1200

Vi | e ALUO 18.108. 190( A) (5) requires findi ngs
establishing the existence of a public need as defined by
the city's plan before an annexation request nmay be
approved, the city's conprehensive plan (plan) does not
contain a definition of the term"public need." However, in
the challenged decision, the city identifies certain plan
provi sions as relevant to defining the scope and neani ng of
the term "public need" with regard to annexation of the

subject land to the city. Those plan provisions foll ow

"It is the City of Ashland's goal to maintain a
conpact wurban form and to include an adequate
supply of vacant land in the city so as to not
hi nder natural narket forces within the city, and
to ensure an orderly and sequential devel opnment of
land in the City limts." Plan goal XII -
Ur bani zati on.

"The City shall strive to maintain at |east a b5-
year supply of land for any particular need in the
City limts. The 5-year supply shall be
determ ned by the rate of consunption necessitated



in the projections nmade in this Conprehensive
Plan.” Plan policy XlI-1.

"The City shall incorporate vacant |and only after
a showing that land of simlar qualities does not
already exist in the City limts, or if annexation
is necessary to alleviate a probable health
hazard." Plan policy XII-2.

"The City shall zone and designate within the Plan
Map sufficient quantity of Ilands for conmmerci al
and industrial uses to provide for the enploynment
needs of its residents and a portion of rural

residents consi st ent with t he popul ati on
projection for the rural area.” Pl an policy VII-
1.

Petitioners contend plan policies VII-1 and XlIl-1 are
irrelevant to a determ nation of whether there is a public
need for additional E-1 zoned land wthin the city.
Petitioners claim plan policy VII-1 is intended to guide
zoning decisions and is not relevant to annexation
decisions. Additionally, petitioners contend plan goal Xl
is irrelevant because it relates only to the maintenance of
adequate quantities of vacant |and, and the proposal wll
not add to the city's inventory of vacant E-1 zoned | and.

Petitioners also contend that regardless of whether
those plan policies are relevant, the city's findings are,
in any event, inadequate to establish the existence of a
public need for an additional 2.38 acres of E-1 zoned | and
within the city. Petitioners cite the following city
findings as establishing that there is an adequate supply of
"Enpl oynent" designated | and (which includes E-1 zoned | and)

within the city to satisfy the city's enploynent and retail



needs, and that there is no "public need" for any additional

| and for these purposes:

"The total acreage of vacant land in the three
categories [Enploynment plan designation zoning
districts, E-1, G1 and M 1] suggest an adequate
| and supply. The annexation of the subject 2.38
acre parcel wll add to the current inventory.
The fact that 'at least' a five year supply of
land is available before and after the annexation
i ndi cates conpliance with the quantitative part of
the standard." Record 48.

Petitioners also argue the city incorrectly focused on
whet her there is a need for a ten acre "conmmunity shopping
center," rather than on whether there is a need for an
additional 2.38 acres of E-1 zoned | and. Petitioners
contend that the findings do not establish a public need for
additional E-1 zoned land within the city.

I ntervenor and respondent (respondents) contend that
the plan policies cited in the challenged decision as
applicable to a determ nation of public need to annex tax

| ot 1200 are relevant considerations in determ ning need but

are not independent approval criteria.2 Respondents argue
that these plan provisions therefore serve as factors to be

applied in determ ning public need. Respondents suggest

3Respondents nmmintain that this Board has stated in review ng other
decisions of the city, that city plan policies which have corresponding
specific inplenentation nmeasures do not operate as independent approval
criteria applicable to individual devel opnent proposals. See Murphey v.

City of Ashland, __ O LUBA ___ (LUBA No. 89-123, May 16, 1990), aff'd
wi t hout opinion, 103 O App 238 (1990); Mller v. City of Ashland, 17 O
LUBA 143 (1988). Respondents suggest that the plan policies cited in the

chal | enged deci si on have specific correspondi ng i npl enentati on nmeasures.




that so long as at Ileast sonme of the plan provisions
identified as relevant to defining the neaning of public
need support the challenged annexation, it does not matter
t hat ot her rel evant plan provisions are not supportive.
Respondents also argue the city's findings are adequate
to establish a public need for additional retail shopping
space within the city, and that the 2.38 acres included in
tax lot 1200 are required in order to provide the total of
10 acres necessary for a "community shopping center."4

Respondents al so argue that the findings establish:

"* * * the absence of other land wthin the city
which could be wused in conjunction wth the
subj ect property to provide a block at |east 10
acres in size." Respondents' Brief 14.

We are required to determ ne whether the city correctly
sel ected and applied plan goal XiI, plan policy XII-1, plan

policy XlI-2, and plan policy WVII-1, as relevant for

4Respondents cite the following findings as establishing a public need
for a 10 acre shopping center within the city:

"Need for Additional Acreage for Community Center: Accordi ng
to the source reference: Shopping Center Devel opnent Handbook,
by the Uban Land Institute (ULI), 1977, there are four
different types of shopping centers: Nei ghbor hood, Community,
Regi onal and Super-Regional. The proposed project is designed
as a comunity shopping center offering a conbination of
shoppi ng and conveni ence goods and services. Comunity centers
have a 3-5 mile radius trade area according to ULI, a narket
area calculated in this case to serve all of Ashland.
Guidelines for the size of the four types of centers in the
above referenced source indicate that community centers should
have 10-30 acres. The proposed site is 8.09 acres w thout the
i nclusi on of subject tax |ot 1200. The entire site increases
to 10.47 acres when tax | ot 1200 is included, thereby affording
an appropriate amunt of acreage." Record 46.




establishing whether additional E-1 land is "needed" in
order to justify the challenged annexati on. In so far as
possi bl e, we construe t hese pl an provi si ons and
ALUO 18.108. 190(A)(5) together to give neaning to both.
Kent on Nei ghborhood Assoc. v. City of Portl and, O LUBA

__ (LUBA No. 88-119, June 7, 1989), slip op 16.
ALUO 18.108. 190(A) (5) specifically requires the city to

determ ne whether there is a public need, as defined by the

pl an, before additional land my be annexed to the city.
Accordingly, particular plan provisions are independently
rel evant to annexati on deci si ons because
ALUO 18. 108. 190(A)(5) relies upon the plan to set the terns
by which the city denonstrates public need to annex | and.
In other words, ALUO 18.108.190(A)(5) by its own terns
requires that a determ nation of public need be supported by
rel evant plan provisions. We agree, however, Wi th
respondents that ALUO 18.108.190(A) (5) does not convert plan
provisions which are not otherw se independent approval
standards into independent approval standards. Thus, that
all relevant plan policies do not support a proposed
annexation would not necessarily nmean there is no public
need for the proposed annexati on.

We believe ALUO 18.108.190(A)(5) requires the city to
establish that some relevant plan provisions do support a
determ nati on of public need. Conversely, if other relevant

plan provisions do not support a determ nation of public



need, then the <city nust balance the conpeting plan
provisions and explain in its findings why the result

supports its determnation of public need. In  sum

conpliance with ALUO 18.108.190(A)(5) may be established by
adequate findings denonstrating that a determ nation of

public need to annex tax |lot 1200 is supported by rel evant

plan provisions, and adequate findings explain why other

rel evant plan policies which are not supportive of such a
determ nati on may be di sregarded.

W agree wth respondents that there s nothing
i nproper in relying on plan goal XII, plan policy X I-1,
plan policy Xll-2, and plan policy VII-1 in determ ning the
exi stence of a public need for additional E-1 zoned | and.
We believe the city correctly concluded that these plan
policies, and plan goal XliI, are relevant neasurenents of
whet her the city has a public need to annex additional E-1
zoned | and.

Next, we nmust determ ne (1) what those identified plan
provisions require in the context of defining the scope and
meani ng of the term public need under ALUO 18.108.190(A)(5),
and (2) whether those plan provisions support the city's
determ nation that there is a public need to annex tax | ot
1200.

In the context of the ALUO 18.108. 190(A)(5) requirenent
t hat public need be established before particular |and my

be annexed, Plan goal XII states it is inportant to the city



to maintain an adequate supply of vacant land within the
city. Plan policy Xll-1 states it is inportant to the city

to maintain a 5 year supply of land for the "enpl oynent

needs" of its residents.> Additionally, we believe plan
policy XII-2, in the context of ALUO 18.108.190(A)(5),
states that annexation of vacant land is only necessary and
therefore needed, if land having simlar qualities to the
| and proposed to be annexed does not exist within the city.
Finally, we believe that in this context, plan policy VII-1
states that the city nust zone a sufficient quantity of |and
for comercial and industrial wuses to provide for the

empl oynent needs of its residents.

Pl an goal XII, which requires provision of vacant |and
to ensure orderly and sequential developnent, does not
support the city's determ nation of public need because the
city's findings establish that tax lot 1200 will not remain
vacant, but rather wll be wutilized for the proposed
shopping center.5

Additionally, the findings establish that the «city
currently has a 5 year supply of vacant "Enploynent"

designated |ands adequate to neet the city's enploynent

SThe parties do not dispute that this policy refers to a 5 year supply
of vacant Commercial, Industrial and Enploynent zoned | ands. See al so
Murphey v. City of Ashland, supra, slip op at 22-23.

6\ do not mean to suggest that Plan goal Xl | is inconsistent with the
city's decision in this case. However, the purpose of the goal is to
assure an inventory of vacant devel opable |and, not to provide vacant |and
for a particul ar devel opnent.

10



requi renents. Consequent | vy, plan policy Xi1-1, which
requires a 5 year supply of land to neet the city's
enpl oynent needs, does not support the city's determ nation
of public need.

Plan policy VII-1, which requires the city to provide

sufficient quantities of land for comercial and industrial

uses to provide for the enploynent needs of the city, also

does not support the proposed annexation of tax ot 1200
The city's findings establish that there is an adequate 5
year supply of vacant "Enploynent" designated |and, as well
as land in the E-1, comercial and industrial zoning
designations, available for the city's enploynent needs.
There is no suggestion in the city's findings that nore E-1
zoned land is required in order to provide sufficient |and
for comercial and industrial uses to satisfy the city's
enpl oynent needs.

Plan policy XlI-2 provides that vacant |and outside of
the city limts my only be annexed if land simlar to that
proposed to be annexed does not already exist within the
city limts. The city's findings establish that the only
uni que characteristic of tax lot 1200 is that it is
proximte to tax lots 300 and 600, upon which intervenor

wi shes to build a community shopping center.’ Therefore, in

’Specifically, regarding the lack of other sites simlar to tax
ot 1200, the city's findings state:

11



order for policy XIl1-2 to support a determ nation of public
need to annex tax |ot 1200, the city's findings would have
to establish that there is a need to build a comunity
shopping center in the city and that an adequate site for
such a shopping center does not already exist within city
limts.

The city's findings do, arguably, establish a need for
sonme quantity of additional retail business in Ashland
because there is an undesirable amount of "retail |eakage"

to the nearby City of Medford.8 The city's findings also

establish that the applicant would like to construct a
"community shopping center" to stop sonme or all of this
retail |eakage, and that industry standards require a

"community shopping center” to consist of at |east 10 acres.

However, the city's findings do not establish the scope of

"Best Site to Obtain Appropriate Size Site: The * * =
i nventory indicates an absence of other |land already within the
city which could be wused in conjunction with the subject
property to provide a block at least ten acres in size. Oher
adjacent land to the east along H ghway 66 is currently
devel oped with a notel, restaurant, and service station, |and
to the north is itself outside current city limts, and is

desi gnat ed for hi gh density resi denti al use by t he
conprehensive plan." Record 47.
8The city's findings regarding retail |eakage are taken from a "draft"
revision to the city's plan "Econonmic Elenent," which "suggests" that

20-30% of retail business which otherwi se should be captured by Ashland,
"l eaks" to the City of Medford. Record 45. For purposes of resolving this
assignment of error, we assune without deciding that the city may rely upon
the factual assunptions and conclusions drawn from a draft update to its
pl an which suggests that there is retail |eakage to the City of Medford.
Additionally, we assune for purposes of this opinion that the draft plan
revi sion adequately establishes that there is undesirable retail |eakage to
the City of Medford.

12



the alleged public need for additional land for retail
space, or whether there is an insufficient quantity of
retail land already within the city to provide such retai
space, and to stop the alleged "retail |eakage." The
findings essentially state that there are sone unnet retail
needs in the city and that the applicant would like to build
a community shopping center to satisfy those needs and that
10 acres are required to build a conmunity shopping center.
The findings attenpt to show a public need for a ten
acre community shopping center, of which tax ot 1200 woul d
be a part. However, the city's findings do not establish
any nexus between the stated "needs" for additional retai
business in the city and to stop retail |eakage from Ashl and
to the City of Medford, and a "need" for a "comunity
shopping center"”™ which would require a 10 acre site of
vacant retail zoned land wthin the city. The city's
findings do not explain why a "community shopping center,”
as opposed to sonme other type of retail facility, is what is
"needed" to provide for the unmet retail needs of the city,
or to stop the stated retail |eakage to the City of Medford.
We conclude plan policy Xl 1-2 does not support the
city's determ nation of public need to annex tax | ot 1200.
Because none of the plan provisions cited by the city
as relevant to defining the term public need support a
determ nation of public need to annex tax lot 1200, the

city's findings are inadequate to establish the existence of

13



a public need within the nmeaning of ALUO 18.108.190(A)(5).°
Thi s subassi gnnent of error is sustained.
B. Conpl i ance with the Conprehensive Pl an
ALUO 18.108.190(A)(2) requires that both the proposed
project and the proposed zoning of the property to be
annexed, are in conformty with the conprehensive plan. 10
Petitioners contend the project does not conply wth
plan goal VII - the Econony elenent of the plan, which
provides it is the city's goal:

"To ensure that the local econony grows and
diversifies in the nunber, type and size of
busi nesses and industries consistent wth the
| ocal social needs, public service capabilities,
and the retention of a high quality environnment."

The fact that ALUO 18.108.190(A)(2) requires certain

| and use actions to be consistent with the conprehensive

pl an, does not transform all plan goals into approval
criteria for those decisions. Bennett v. City of City of
Dal | as, O LUBA _ (LUBA No. 88-078, February 7,
1989), aff'd 96 O App 645 (1989). In order to determ ne

whet her particular plan provisions are approval standards,

9We¢ understand the petition for review to include an evidentiary
challenge to the city's findings regarding the existence of a public need

to annex tax ot 1200. However, no purpose is served in addressing the
evidentiary support for inadequate findings. Schryver v. City of
Hillsboro, __ O LUBA ___ (LUBA No. 90-097, OCctober 12, 1990), slip

op 23-24; DLCD v. Colunbia County, 16 Or LUBA 467, 471 (1988).

101t is undisputed that the plan designation for the subject property is
Empl oyment and that the E-1 zone inplenments the "Enploynent" designation.
Accordingly, the application of the E-1 zone to the property to be annexed,
tax lot 1200, conforns with the plan.

14



we | ook to the |anguage used in the plan provisions and the
context in which such plan provisions appear. |1d.

There is nothing in the |anguage or context of plan
goal VIl to suggest that goal is intended to operate as an
approval standard for decisions such as the one chall enged
in this appeal. Respondents are correct that plan goal VII
is not a decisional standard. It is therefore unnecessary
for us to determ ne whether the city's findings are adequate

to establish conpliance with plan goal VII. Bennett v. City

of Dall as, supra.

Petitioners also contend the project is not in
conpliance with plan policy VII-7, which provides:

"The City shall not encourage econom c growth but
rat her encourage econoni c devel opnment of the |ocal

resources. The City's policy is that economc
devel opnent shall always have as its primry
pur pose the better utilization of |ocal resources,
both human and natural. Econom ¢ devel opnent
activities which will cause growth beyond the |ong
term rate established in this plan shall be

di scour aged. "

This plan provision is a direction to the city to
"encourage" "econom c developnent” rather than "econonc
growt h. " Further, policy WVII-7 states that it is the
primary objective of such econom c developnent to achieve
better utilization of |ocal resources. Finally, policy VII-
7 states that the city wll discourage such economc

devel opment if it will cause undesirable growth.

15



It is not clear how this policy is to be inplenented. 11
However, in any event we agree with respondents that policy
VI1-7 is not an independent approval criterion. The first
sentence and focus of this policy is to "encourage"

"econom ¢ devel opnent. The sentences of the policy that
follow describe how that economc development is to be
encour aged. Pl an policies whi ch si mply encour age
devel opnent patterns are not I ndependent approva

criteria.2 Schryver v. City of Hillsboro, supra; Bennett

v. City of Dallas, supra.

Thi s subassi gnnent of error is denied.
The first assignnent of error is sustained. The second
assi gnnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The City Council did not base its decision on
Section 18.108.190, Annexations, of the ALUQO "

Petitioners argue that the nmenbers of the city counci
who voted in favor of intervenor's application did not
provi de an adequate oral explanation during the city council

hearing to justify casting their votes as they did.

11This policy has a corresponding plan statement that it is inplenented
by "Council Policy." Neither party, however, explains how or what "council
policy" is designed to inplenment policy VII-7, and it is not clear how any
such "council policy" is relevant to the inplementation of policy VII-7.

12petitioners cite numerous other plan policies and suggest without
explanation that the challenged decision violates these other plan
pol i ci es. However, we will not presunme that the city's decision violates
ot her plan policies. It is petitioners' responsibility to develop their
argunments and provide a basis upon which we mght grant relief.

16



Respondents are correct that our review is of the

city's final witten decision. The oral coments of

i ndi vi dual nmenbers of the city council are not relevant to
our review, and do not provide a basis for reversal or

remand of the chall enged deci sion. Cook v. City of Eugene,

15 O LUBA 344, 353 (1987); S&) Builders v. Tigard, 14 O

LUBA 708, 712 (1986).
The fourth assignment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The Ashland City Council failed to nmeet the
requi rements of ALUO 18.62. 040(E): Criteria for
Approval of a Physical Constraints Review Permt."

The parties do not dispute that the applicant s
required by ALUO 18.62.040(A) to obtain a Physical
Constraints Review Permt (permt), and has not done so.13
The only issues wunder this assignment of error are (1)
whet her under ORS 197.763 petitioners may raise as an issue
in this appeal the failure of the city to require approval
of such a permt, and (2) if petitioners nay raise the |ack
of the permit as an issue, whether the failure to obtain

such permt is a procedural error for which no prejudice to

13at or al argument , respondents conceded the applicability of
ALUO 18.62.040 and that it had not been satisfied, and suggested that it
woul d be satisfied at a later time. ALUO 18.62.040(A) provides:

"A Type | Physical Constraints Review Permit is required for
any developnent * * * in areas identified as Floodplain
Corridor Land, Riparian Reserve, Erosive and Slope Failure
| and, or Severe Constraint |land."

17



petitioners' substantial rights has been established. We

address these issues separately bel ow.

A VWhet her Petitioners May Raise Failure to Require
the Permt as an Issue in This Appeal Proceeding

Respondents claim petitioners are precluded under
ORS 197.763(1) fromraising as an issue in this appeal the
city's failure to require approval of a permt, because
petitioners did not raise the necessity of obtaining the
permt as an issue in the city's proceedi ngs bel ow. 14

Petitioners argue that wunder ORS 197.835(2)(a) and
ORS 197.763(3)(b), they are not precluded from raising the
ALUO 18.62.040 requirement for the permt as an issue in

this appeal.15 Petitioners state the city's notice of

140RS 197.763(1) provides:

"An issue which may be the basis for an appeal to the board
shall be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the |ocal governnent. Such issues shall be raised wth
sufficient specificity so as to afford the governing body,
pl anni ng comm ssi on, hearings body or hearings officer, and the
parti es an adequate opportunity to respond to each issue.”

150RS 197.835(2)(a) provides:
"Issues shall be linited to those raised by any participant
before the | ocal hearings body, as provided in ORS 197.763. A

petitioner may raise new issues to the board if:

"(a) The local governnment failed to follow the requirenments of
ORS 197.763."

ORS 197.735(3)(b) requires:

"The notice [of hearing] provided by the jurisdiction shall

"x % % * %

18



hearing did not conply with ORS 197.763(3)(b) because it did
not identify ALUO 18.62.040 as a relevant approval
criterion.

ALUO 18.62.040 is a relevant approval criterion for the
proposed devel opnent, and was not identified in the city's
notice as an applicable criterion.16 Accordingly, the
city's notice did not conply with ORS 197.763(3)(b). W
agree with petitioners that they nmay raise the city's
failure to require approval of the permt as an issue in
t his appeal proceeding. ORS 197.835(2)(a).

B. Failure to Require the Permt as Procedural Error

Respondents argue that the city's failure to require
the permit is a nmere procedural error for which there is no

prej udi ce. 17

"(b) List the applicable criteria from the ordinance and the
plan that apply to the application at issue."

16ALUO 18. 62. 040(B) provi des:

"If a developnent is a part of a Site Review * * * or other
Pl anning Action, then the [pernmit] Review shall be conducted
si mul taneously with the Planning Action and no additional fees
shall be charged." (Enphasis supplied.)

Under this provision, if a developnent requires a physical constraints
permit, the review for the physical constraints pernit nust be conducted
simul taneously with site review (or other developnent action) for the
proposed devel opnent. Since the city proceeding below included site
review, it should have also included review for approval of a physical
constraints permt, and the criteria for approval of such physical
constraints permt should have been listed in the city's notice of hearing
as applicable criteria.

17To the extent respondents also argue that the failure to approve the
permt "sinultaneously" with the challenged decision is a nere procedural

19



We di sagree. ALUO 18. 62. 040(E) and (G contain
substantive criteria. Failure to find conpliance with these
substantive criteria would presumably |lead to denial of the
permt, as well as denial of the proposed devel opnent

requiring the permt.18 See MConnell v. City of West Linn,

O LUBA _ (LUBA No. 88-111, March 13, 1989), slip op
26-28; Hopper v. Clackamas County, 15 Or LUBA 413, 418

(1987).

error, respondents cite to nothing in the challenged decision or in the
ALUO which (1) ensures that intervenor nust obtain the pernmit prior to
exercising rights granted wunder the <challenged decision, and (2)
establishes that the city's failure to determine conpliance wth
ALUO 18.62.040 at the time of, or prior to the challenged decision, could
have no effect on the underlying validity of the chall enged deci sion. Ve
di sagree with respondents that the city's failure to require approval of
the permt sinultaneously with the subject decision could be nere
procedural error where there is no assurance that the permt wll be
obtained in the future, and where it is not established whether one or all
of the approvals given in the challenged decision are dependent upon
approval of a permt.

18ALUO 18.62. 040(E) provides, in part:

"A Physical Constraints Review Permt shall be issued by the
Hearings O ficer when the Applicant denonstrates the foll ow ng;

"(1) That the developnment will not cause damage or hazard to

persons or property upon or adjacent to the area of
devel opnent .

"% * * * *xn
ALUO 18.62.040(Q provides, in part:

"The Staff Advisor or Planning Commi ssion may deny the Physi cal
* * * Constraints Permt if, in its opinion:

"(1) The proposed devel opment will have a detrinmental effect

on the lands regulated and protected by this Chapter, or
if inconsistent with the Conprehensive pl an.

"x % *x * %"
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The third assignnent of error is sustained.

The city's decision is remanded.



