BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CANDACE E. SCHRYVER and DOUGLAS )
J. SCHRYVER

Petitioners,

VS.
LUBA No. 90-097
CITY OF HI LLSBORO,
FI NAL OPI NI ON
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Respondent , AND ORDER
and
GLEN M CURDY,
| nt ervenor - Respondent . )

Appeal from City of Hillsboro.

Peggy Hennessy, Portland, filed the petition for review
and argued on behalf of petitioners. Wth her on the brief
was Preston, Thorgrinmson, Shidler, Gates & Ellis.

No appearance by respondent.

Gregory S. Hat haway and Virginia L. Gust af son,
Portland, filed the response brief and argued on behal f of
i nt ervenor -respondent. Wth them on the brief was Garvey,
Schubert & Barer.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 10/ 12/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal Ordinance No. 3923, which approves a
prelimnary plan for a planned unit devel opnent and anends
the Hillsboro Zoning Ordinance (HZO) map to add a Pl anned
Unit Devel opnent (PUD) overlay zone to the subject property.
MOTI ON TO | NTERVENE

G en MCurdy noves to intervene on the side of the
respondent. There is no objection to the notion and it is
al | owed.

FACTS

The subject property consists of approximately 21 acres
zoned Single Famly Residential (R-7). The property is
described in the chall enged ordi nance as foll ows:

"* * * The southern portion of the site is
predom nantly flat, but the central and northern
portions slope gently northward toward the
Reedville swale, |located approximately 600 feet
north of the site. The flatter southern portion
is sparsely covered with brush and some trees.
The central portion of the site 1is thickly
forested with mature fir and oak trees, smaller
hazelnut and red alder trees and brush and a
variety of ground cover species. The northern
portion is less densely forested with slightly
smal l er oaks, a few firs, a brushy understory of
hawt horn and hazelnut, and a wde variety of
groundcover species. * * *" Record 398.

The northern portion of the property is in Wshington
County's Statewide Planning Goal 5 inventory of natural
resources and is designated in the Washington County

Conpr ehensi ve Pl an as "Significant Nat ur al
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Resources/Wldlife Habitat: Sensitive Habitat identified by
t he Oregon Departnment of Fish and Wldlife, Audubon Society,
Uban WIldlife Habitat Map and forested areas coincidenta
with water areas and wetl ands.” Record 397. The City of
Hi |l sboro Conpr ehensi ve Pl an (pl an) requires t hat
devel opnent within an area designated in the Washington
County Conprehensive Plan as a "significant natural resource
area, " occur only through the <city's planned unit
devel opnent ( PUD) process. ! The city's PUD process
requires, anong other things, inposition of the PUD overl ay
zone on property designated as a significant natural
resource area and that devel opnent proposals in these areas
address preservation of wldlife habitat and natural
veget ati on.

| nt ervenor-respondent (intervenor) applied for approval
to place a 93 | ot PUD on the subject property. The planning

conmm ssi on recomended approval of the proposed devel opnent.

Petitioners appeal ed t he pl anni ng comm ssion's
recommendation to the <city council. The city council
affirmed the decision of the planning conmm ssion. Thi s

appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"Respondent m sconstrued the natural resource
protection requirenents of its conprehensive plan

11t is undisputed that the county's conprehensive plan designates the
property as a "significant natural resource area."
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in approving a 93-lot PUD without adequat e
conditions to protect property designated as a
significant natural resource area and its decision
viol ates ORS 227.173(2)."

SECOND ASSI GNVENT OF ERROR

"Respondent m sconstrued the natural resource
protection requirenments of its zoning ordinance in
approving a 93-1ot PUD wi thout adequate conditions
to protect property designated as a significant
natural resource area, and its decision violates
ORS 227.173(2)."

In these assignnments of error, petitioners argue the
proposed PUD does not conply with several provisions in the
city's plan and zoning ordinance.? Petitioners focus on
whet her t he city's deci si on satisfies open space
requi rements and addresses preservation of wldlife habitat
and natural vegetation, especially preservation of existing
trees. Petitioners also argue the city erred by failing to
require intervenor to submt a |landscaping plan at the tinme
of PUD approval. We address these argunents separately

bel ow.

2H70 section 11-6.127(A) provides:

"Standards and Criteria. The followi ng standards and criteria
shall govern the application for a PUDwithin the City:

"(A) The use (or uses) proposed is (are) consistent with the
goals, policies, and land wuse designations of the
Hi Il sboro Conprehensive Pl an.

"x % *x * %"



A. Open Space, WIldlife Habitat, Natural Vegetation,
and Trees

Petitioners contend the city's decision is not in
conpliance with several plan and HZO provi sions establishing
standards relating to "open space” and wildlife habitat.3

Petitioners maintain that the proposed PUD viol ates

3pPetitioners' contentions include that the proposal violates the
foll owi ng plan provisions:

"[1t is the goal of the city] to conserve forested |ands and
significant trees in the planning area, and to provide open
space, buffers from noise, separation of conflicting uses,
wat er shed protection, nmintenance of clean air and water and
outdoor recreation activities." Plan section 11-11.5(1).

"Because trees are an asset to a neighborhood and to the
comunity, the city shall encourage and pronpte the retention
of trees on |ands proposed for devel opnent or redevel opnent.”
Pl an section 11-11.5(111)(A).

"Preserve, protect, and mamintain for present and future
residents of Hillsboro and [the] surrounding conmunity open
space, hi storic sites and structures.” Pl an

section 11-11.6(1)(A).

"[lt is the goal of the city to] pronpte and encourage
devel opnent in character with the natural features of the
land." Plan section 11-11.6(1)(C).

"The city shall prompte and encourage devel opnent patterns and
ot her techniques which preserve open space within the planning
area." Plan section 11-11.6(111)(A)(3).

Plan sections 11-11.6(1)(A) and 11-11.5(1) are not expressed as
mandatory approval criteria, and petitioners do not explain how they are
properly considered as mandatory approval standards. Additionally, plan
provisions which sinply encourage particular activities, such as plan
sections 11-11.5(1I11)(A), 11-11.6(1)(C) and 11-11.6(111)(A)(3), state
general objectives and are not nandatory approval standards. Bennett v.
City of Dallas, = O LUBA ___ (LUBA No. 88-078, February 7, 1989), aff'd
96 Or App 645 (1989); Mller v. City of Ashland, 17 O LUBA 147, 167
(1988); Urquhart v. LCOG and City of Eugene, 14 Or LUBA 335, 347, rev'd on
ot her grounds 80 Or App 176 (1986). Therefore, petitioners' argunments that
the city's decision is inconsistent with these plan provisions provides no
basis for reversal or remand.
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plan section 11-11.3(I1I11)(E), which provides:

"In order to pronote hone ownership and to
increase efficient land use, developnments wth
lots less than 7,000 square feet may be consi dered
or mght be allowed. Because the social and
aesthetic inpact of poorly designed residential
devel opments increases with increases in density,
such devel opnents shall be of a quality and design
which effectively offsets increases in density
and/or snmaller lots through provision of useable
open space and/or other anenities.” (Enphasi s
supplied.)

Petitioners cont end pl an section 11-11.3(111)(E)
requires that a proposed PUD in the R 7 zone provide
"useabl e open space" or anenities, or a conbination of both,
in exchange for having lots with |less than the 7,000 square
foot mnimm |ot size. Petitioners state that in the
subj ect PUD one half of the proposed 93 lots are |ess than
the 7,000 square foot mnimum lot size, but that no useable
open space or other anenities for use of the PUD occupants
or for wldlife habitat is provided. In this regard,
petitioners challenge the city's decision based on the
foll owi ng findings:

"* * * the mninmm |lot size is 6,000 square feet
for approximtely 50% of the lots which increases

efficient use of |and. Since large lots are
pr oposed in t he ar eas with t he hi ghest
concentration of trees, the aesthetics of the
devel opment will be increased and useable open
space will be created. ** * [T]lhe creation of
large lots on individual properties in exchange
for 6,000 sq. ft. lots is an appropriate nmechani sm
to provide protection of existing trees and
vegetation." Record 392.

Petitioners argue that these findings denonstrate the



PUD will not have any "useable open space" wthin the
meaning of plan section 11-11.3(111)(E). According to

petitioners, that sonme of the |ot sizes are greater than

7,000 square feet 1is not the equivalent of providing
"useabl e open space” for t he PUD under pl an
section 11-11.3(111)(E). Petitioners also contend the
city's findings fail to establish that "anmenities" wll be

provided by the proposed PUD in exchange for having | ot
sizes less than the 7,000 square foot mnimum for nearly
hal f of the PUD | ots.

Petitioners next argue the proposal violates plan

section 11-11.3(111)(M which provides, in part:

"The devel opnment of housing shall allow for the
retention of lands for open space and recreation
within the planning area * * *"

Petitioners al so argue t he pr oposal vi ol at es HzO

section 11-6.127(111)(G which provides:

"At Jleast fifteen percent (159 of the net
devel opment area shall be utilized as Open Space

Open Space, covered or uncovered, is the land area
to be used for scenic, cultural, |andscaping or
recreati onal purposes within the PUD. Open Space
does not include proposed drives, streets, or
ri ghts-of-way, parking areas and their accessory
uses. A performance bond in the anmpunt of up to
120% of the total estimted open space inprovenent
costs may be required by the City to insure that
t hese i nmprovenents are install ed.

"Mai nt enance of such open space and other PUD
facilities, such as private streets, shall be the
responsibility of the Honmeowners' Associ ati on
created in accordance with Or egon Revi sed
Statutes.”



Petitioners argue the city's findings regarding these
st andar ds i ndi cate t he city applied an i ncorrect
interpretation of the term "open space."” Petitioners

specifically challenge the follow ng findings:

"The Planning Comm ssion finds that approximtely
fifty-one percent (51% of the net developable
area in this developnment is designated as open
space, which exceeds the 15% requirenent of the
PUD Ordi nance. This open area utilizes front and
rear yards and excludes public right-of-ways,
houses and driveways." Record 403.

Petitioners reassert that the open space requirenments of the
plan and the HZO are not satisfied by finding that the PUD
will include sone privately owned residential lots wth
front and rear yards l|larger than the mnimm size required
in the R 7 zone.

Petitioners further argue the city's findings do not
establish that preservation of wildlife habitat and natura
vegetati on has been addressed, as required by plan policy
11-11.6(111)(A)(8), which provides:

"Areas identified by Wshington County in their
[ sic] plan for the East Hillsboro area as

significant nat ur al resource areas shall be
devel oped through the PUD process. Devel opment
proposals shall address preservation of wldlife

habi tat and natural vegetation.”

Petitioners contend that there is evidence in the
record that deer, foxes, birds and small mammals |live on the
site, and that fenced private yards do not anount to
wldlife habitat for these aninmals. Petitioners point out

that the reason the subject property is subject to PUD



approval is because of its designation as significant
wildlife habitat, and it is because of that designation that
the "applicable PUD requirenents, including the open space
requi renments, nust focus on protection of the wldlife
habitat/wildlife corridor responsible for that designation.”
Petition for Review 7. Petitioners state the corridor of
trees on the northern portion of the subject property is
primarily responsible for the significant wildlife habitat
designation. Under these circunmstances, petitioners contend
the city nust address how that corridor of trees wll be
preserved. Petitioners argue the findings do not
meani ngful |y address preservation of the tree corridor.
Petitioners adm t t he findi ngs cont enpl ate t he
recording of a "Declaration of Restrictive Covenants,
Conditions and Restrictions for dendale Wods" (CCR s)
which provides for the education of property owners and
establishes certain limtations regarding post-construction

renmoval of trees.* Petitioners argue, however, that the

4The proposed CCR s provide, in part:

"No tree nmore than eight inches in dianeter as neasured
48 inches from the ground, may be killed or cut down from any
ot without the prior witten approval of the Design Review
Committee. Trees may be renoved upon approval of the Design
Review Conmittee, as required for construction of Houses if
unsafe, diseased or damaged by natural causes or for other good
cause. Owners nay nmmintain and prune trees as necessary for
heal t hy growt h. If the Design Review Committee fails to
respond in witing to a witten request for tree renoval,
within two weeks of receipt of the request, the request will be
consi dered granted.



"Design Review Commttee," which under the CCR s is to
review and decide post-construction requests for tree

removal, is not required to have:

"* * * TJany] particular expertise on wldlife
habitat and is not a public body applying clear
and objective standards. * * * There are no
st andar ds governi ng t he renoval deci sion."
Petition for Review 9-10.

Petitioners argue that these deficiencies establish that:

"The [CCR s] do not contain mandatory standards
for tree or wildlife habitat preservation. There
are no enforceable standards or objective criteria
to protect the significant natural resource area."
Petition for Review 9-10.

Petitioners also argue there is no provision in the CCR s
for notice to anyone other than owners of PUD property
adj acent to areas affected by proposals for tree renoval.

Petitioners <conclude the CCR s provide Ilittle or no

"If after original construction of a House on a Lot, the Design
Review Conmittee approves removal of a tree on a Lot, then
before renoval the Omer of the Lot shall give witten notice
of that approval, to the Owers of all Lots which touch the Lot
on which the tree is |located, at any point. Those Oamers shall
have seven days after delivery or mailing of that notice, to
object in witing delivered to one nenber of the Design Review
Committee, to renoval of the tree. If a nmenber of the Design
Revi ew Comrittee receives such a witten objection within that
seven day period, the Design Review Conmittee shall schedule a
meeting with the Omers or Oamner objecting and the Omer of the
Lot on which the tree is |ocated. The neeting shall be held
within five days of receipt of the objection. The Design
Revi ew Conmittee shall give the Owmer of the Lot on which the
Tree is located, and all Omers who nade tinely witten
obj ection, reasonable opportunity at the neeting, to present
their respective positions. The Design Review Conmittee shall
deliver or mail its decision to all owners participating in the
nmeeting, at the neeting or wthin tw days thereafter."”
Record 242-243.
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protection to the wildlife habitat and natural vegetation on
t he subject property.

| ntervenor argues the city's findings establish that
the city has properly interpreted the applicable HZO and
plan provisions, and that petitioners are inproperly
attenpting to anmend the applicable standards rather than
apply them

Regarding plan section 11-11.3(111)(E), i nt ervenor
contends nothing in that section requires provision of both
open space and anenities when lots sizes are smaller than
7,000 square feet. According to intervenor, the city's
findings denonstrate a nore than adequate provision of
anenities and that provision of open space is, therefore
unnecessary. | ntervenor argues the PUD anenities wll
consi st of the preservation of a significant nunber of trees
within the PUD and a street design which preserves views.?>
| ntervenor also argues nothing in the plan requires that the
anenities provided for a PUD consist of inmprovenents or
areas commonly owned or available to the PUD as a whol e.

| ntervenor further argues that the city's findings are
adequat e, in any event, to establish the proposed
devel opnent will include both "open space" and "anenities"

in exchange for having about half of the PUD homes | ocated

SIntervenor contends trees and natural areas will be preserved through
(1) the large lot size of the northern contiguous lots, (2) the efforts of
the Design Review Conmittee established by the recorded CCR' s, and (3) the
PUD communi ty education regarding retaining trees required by the CCR s.
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on lots smaller than the 7,000 square feet |lot size
otherwise required by the R-7 zone. | ntervenor argues the
PUD "open space" will consist of the large front and rear
yards of the lots on the northern edge of the subject
property. According to intervenor, there is nothing in the
plan which requires that the "useable open space" referred
to in plan section 11-11.3(111)(E) be open space commonly
owned or available. Intervenor cites the follow ng findings
to establish that the proposed PUD provides for "useable"
open space:

"[S]ince |large lots are proposed in areas with the
hi ghest concentration of trees, the aesthetics of
t he devel opnent will be increased and useabl e open
space will be created."” Record 392.

Wth regard to HZO section 11-6.127(111)(G, intervenor
argues the city's finding that 51% of the net devel opable
area in the PUD is designated as open space is adequate to
establish that at |east 15% of the net devel opable area of

the PUD will be utilized as open space. Intervenor argues:

"By creating large lots on the northern portion of
the property, the PUD creates a natural greenbelt
buffer along the northeast property line where the
| argest and nobst significant trees on the site can
be preserved. The applicant also has designed the
PUD with streets planned at 90 degree angles with
contours in order to reduce the anmount of grading
necessary and provide greater preservation of
trees. Additionally, as a condition of approval
the lot lines will be adjusted to provide maxi mum
tree preservation. The CCR s also contain
restrictions on tree renoval and provide education
on rmaintaining natural vegetation." (Record
citations omtted.) |Intervenor-Respondent's Brief
11.
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| ntervenor reasserts that nothing in the plan or HZO
mandat es that the 15% of net devel opable area required to be
"utilized as open space,"” be comopnly owned or otherw se
available to all PUD residents.

| ntervenor suggests plan section 11-11.6(111)(A)(8) is
not an approval standard at all, or if it is an approval
standard, it is not a demandi ng one. | nt ervenor nmaintains
t hat preservation of wildlife habitat and natural vegetation
wer e adequatel y addr essed by t he city's deci si on.

| ntervenor states:

"* * * the proposed PUD concentrates devel opnment
at the southern end of the site, with larger |lots
to the north. The northern lots are configured to
provide a continuous band of |arge backyards in
areas with the highest concentration of trees in
order to preserve the natural areas. This band
creates a 75 feet to 100 feet natural vegetation
buffer ('greenbelt') along the northeast portion
of the site.” (Record citations omtted.)
| nt ervenor - Respondent's Brief 5-6.

Mor eover, intervenor contends the only wildlife which
exi sts on the subject property are birds and squirrels and,
according to intervenor, large private fenced yards are
adequate habitat for such wldlife so as long as the
northern trees in those yards are retained. I nt ervenor
contends the city's findings regarding the oversize front
and rear yards for the northern PUD |ots, the provisions in
the CCR s for Design Review Commttee approval prior to
removal of trees, and the CCR provisions regarding the

educati on of property owners concerning the preservation of

13



trees, establish that the <city adequately addressed
preservation of wildlife habitat and natural vegetation.

W are required to determ ne whether the city's
interpretation that the open space and anenities referred to
in plan sections 11-11.3(I1I11)(E), 211-11.3(111)(M, and HZO
section 11-6.127(111)(G, neither need be comonly owned or
avai |l abl e, nor consi st of I nprovements for the PUD

community, is correct. MCoy v. Linn County, 90 Or App 271

275-276, 752 P2d 323 (1988). W are also required to
determ ne whether the city's decision adequately addresses
preservation of wildlife habitat and natural vegetation, as
required by plan section 11-11.6(111)(A)(8). Specifically,
we nust determ ne whether the provision for (1) oversize
front and rear yards for the northern PUD lots, (2) CCR s
requiring approval of the homeowner conposed Design Review
Comm ttee before trees may be renpved, and (3) education of
property owners are adequate neasures to establish the city
has adequately addressed preservation of wldlife habitat
and natural vegetation.

The plan defines the term "open space” in terns of the
function of such land, as foll ows:

"* * * |ands used for agricultural or forest uses,
and any land that would, if preserved and
continued in its present use:

"(a) Conserve and enhance natural or scenic
resources.

"(b) Protect the air and water.
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"(c) Conserve |andscaped areas, such as golf
cour ses, t hat reduce air pol lution and
enhance the value of abutting and nei ghboring
properties.

"(d) Enhance recreation opportunities.
"(e) Preserve historic sites.

"(f) Pronote orderly and efficient ur ban
devel opnent .

"(g) Protect bird rookeries, spawning beds and
wildlife habitat areas.”

HZO section 11-6.127(111)(Q provi des further
definition of the term open space. The definition of the
term open space in HZO section 11-6.2127(111)(GQ, Ilike the
definition contained in the plan, is in terns of the

function open space serves, and is as foll ows:

"At least fifteen percent (15% of the net

devel opnent area shall be utilized as Open Space.
Open Space, covered or uncovered, is the |and area
to be used for scenic, cultural, |andscaping or

recreational purposes within the PUD. Open Space
does not include proposed drives, streets, or
ri ghts-of-way, parking areas and their accessory
uses. * * *" (Enphasis supplied.)

In determning whether the ~city has correctly
interpreted and applied the term "open space,” we apply the
definitions of that term contained in the plan and HZO
section 11-6.127(111)(GQ). Al t hough the plan definition of
"open space" quoted above is very broad, plan section 11-
11.3(111)(E) requires provision of "useable open space"
where | ots are proposed to be less than 7,000 square feet in

size
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"[b] ecause the social and aesthetic inpact of
poorly designed residential devel opnents increases
with increases in density, such devel opnents shall
be of a quality and design which effectively
offsets increases in density and/or smaller |ots
t hrough provision of wuseable open space and/or
ot her amenities."

We believe that the useable open space required by plan
section 11-11.3(111)(E) nmust benefit the entire PUD
including the residents of the undersized lots. It is hard
to i magi ne what "use" the occupants of the PUD coul d nake of

"open space" in a neighbor's oversize front and rear yard.

As far as we can tell, the proposed |arger front and rear
yards on sonme of the northern lots wll do little, if
anything, to conpensate for the small lot size of nearly

hal f the other PUD | ots.

Additionally, while a street design intended to retain
views may provide sonme anenity to the PUD, we believe that
street design, standing alone, is inadequate to offset or
conpensate for the reduced |ot sizes of nearly half the PUD
lots as required by plan section 11-11.3(111)(E).% Further,

we believe that an aesthetic street design does not relieve

6We disagree with intervenor's assertion that there is adequate
provision in the proposal for anenities such that there is no need for any
open space to conpensate for the smaller |ot size of some of the |ots under
plan section 11-11.3(I111)(E). The terms open space, and "anmenities" are
both prefaced by the term "useable." Wiile the term "anenities" is not
defined in the HZO or plan, we interpret the term "useable anenities" to
require use and enjoynent by the entire PUD. W do not believe provision
of aesthetically designed streets or large privately owned lots on a
portion of the property constitutes a "useable anenity" for the PUD
comunity as a whol e.
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t he city of t he responsibility under HZO
section 11-6.127(111)(G to utilize at |east 15% of the net
devel opabl e PUD ar ea as open space.
HZO section 11-6.127(111)(G specifically states that open
space does not include streets.

Additionally, we believe plan section 11-11.3(111)(M
and HZO section 11-6.127(111)(G contenplate open space in
the nature of a comon "facility" which the PUD occupants
can use or which is otherw se reasonably available for the
utilization of t he PUD occupants. HZO
section 11-6.127(111)(G requires that 15% of the "net
devel opabl e area" of the PUD be "utilized" as open space
and that such open space and "other facilities" "shall" be
"maintainfed by the] Honmeowners' Association created in
accordance with Oregon Revised Statutes.” W believe it to
be a nore consistent and correct I nterpretation of
HZO section 11-6.127(111)(Q), t hat comonl y owned and
mai ntai ned (or at |east comonly avail able) PUD open space
is required, rather than provision of only a segnent of the
PUD property <consisting of privately owned lots wth
oversized, potentially fenced front and rear yards which are
unavail able to anyone but the owner of the |ot.

Simlarly, it is difficult to understand what function
listed in the plan or HZO definition of open space is served
by oversized private fenced front and rear yards on sonme of

the northern |ots. None of the oversized vyards can

17



reasonably be assunmed to serve as either (1) an open natural
or otherw se specially | andscaped area which nay be utilized
for some common cultural or other purpose, (2) a preserve
for wildlife, or (3) space available for the PUD residents

recreational use. Simlarly, we do not believe the proposed
|arge northern front and rear yards wll conserve and
enhance natural or scenic resources or pronote orderly and

efficient urban devel opnment of the PUD as a whole, wthin

the neaning of the definition of open space. In sum we
conclude the plan and HZO provisions requiring provision of
open space are not satisfied by privately owned front and
rear yards.

Additionally, while we disagree wth petitioners
suggestion that all of the open space provided nust be
useable as wldlife habitat, the plan and PUD provisions
read as a whole do contenplate the preservation of wildlife
habi tat and al so contenplate a bal ance between such habit at
preservation and PUD devel opnent. However, as we stated
above, the city has not made adequate provision for open
space for wildlife habitat or for any other function served
by the open space definition in the plan.”

Plan section 11-11.6(111)(A)(8) requires the city to
address preservation of wldlife habitat and natural

veget ati on. W do not agree with wth intervenor's

"No party disputes that open space may provide wildlife habitat.

18



suggestion that plan section 11-11.6(I11)(A(8) is not an
approval standard, or that it is an undemandi ng standard.
As petitioners point out, the only reason the PUD process is
required at all is because the northern portion of the
property is designated as a significant natural area in
Washi ngton County's Goal 5 inventory of significant natural
resour ces. As we understand it, plan section 11-
11.6(111)(A(8) reflects a determnation by the city to
treat identified natural resources within any "significant
nat ur al area" as t hough under Goal 5 and
OAR 660-16-010(3)(c) a decision had been nade regarding
t hose resources to limt the conflicting allowed residential
uses. 8 Plan section 11-11.6(111)(A)(8) limts t hose

conflicting pot enti al residenti al uses by requiring

80AR 660- 16-010(3)(c) provides:

"Limit Conflicting Uses: Based on the analysis of ESEE
consequences, a jurisdiction nmay determine that both the
resource site and the conflicting use are inportant relative to
each other, and that the ESEE consequences should be bal anced
so as to allow the conflicting use but in a limted way so as
to protect the resource site to sone desired extent. To
i mpl enent this decision, the jurisdiction nust designate wth
certainty what uses and activities are allowed fully, what uses
and activities are not allowed at all and which uses are
allowed conditionally, and what specific standards or
limtations are placed on the permtted and conditional uses
and activities for each resource site. \Whatever nechani sns are
used, they must be specific enough so that affected property
owners are able to determine what uses and activities are
al l owed, not allowed, or allowed conditionally, and under what
clear and objective conditions or standards. Reasons which
support this decision nmust be presented in the conprehensive
pl an, and plan zone designations nmust be consistent with this
deci sion."
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devel opnent proposals to address nethods for preservation of
natural areas and w ldlife habitat. Consequently, we agree
W th petitioners t hat pl an section 11-11.6(111)(A)(8)
requires the city's findings to denpnstrate in what way
wi ldlife habitat and natural vegetation will be preserved.

It is inmportant that plan section 11-11.6(111)(A)(8)
does not require that the city address whether wldlife
habi tat and natural vegetation will be preserved. Rat her,

that plan standard requires the city to address the ways in

which wildlife habitat and natural vegetation wll be
preserved. This approval standard assunmes that PUD
devel opnent, in areas designated as "sensitive natura

areas," wll preserve to sone extent wldlife habitat and

natural vegetation, although it also recognizes that sone of
the those qualities may be |lost to accommodate devel opnment.
We do not believe, however, that the provision of certain
privately owned oversized front and rear yards in the PUD
adequately addresses preservation of wldlife habitat or
natural vegetation. Simlarly, we do not believe that CCR s
(addressi ng post-construction tree renoval) which depend on
a honeowner Design Review Comm ttee having no expertise or
standards to follow regarding renpval of trees or other
natural vegetation, address how wildlife habitat and natural
vegetation within the PUD will be preserved. Mor eover, we
do not believe CCR s specifying some education for PUD

property owners adequately address how wildlife habitat and
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natural vegetation will be preserved.?

Accordingly, the city's decision does not comply with
HZO section 11-6.127(111)(G and the cited portions of plan
sections 11-11.6(111)(A)(8), 11-11.3(111)(E) and
11-11.3(111)(M. In addition, because the decision does not
conply with the conprehensive plan, the decision also does
not satisfy HZO section 11-6.127(111)(A), which requires the
PUD to conply with the conprehensive plan.

Thi s subassi gnnent of error is sustained, in part.

B. Landscapi ng Pl an

HZO section 11-6.2127(1V)(B)(7) provides:

"An application * * * for prelimnary plan
approval shall be nade by the owner's authorized
agent, on a form prescribed by and submtted to
the Planning Departnent. The applicant shall
submt ten copies and, for each drawi ng submtted,
also a sepia or other reproducible of each item
listed bel ow

"k X * * *

"7. A landscape plan, drawn at the same scale as
the site plan, which on one or nobre sheets
shows:

"d. The location, size and variety of the
trees to be renoved. " (Enphasi s
supplied.)

9Additionally, as discussed infra, the city made no deternination
regarding what natural vegetation and trees wll be removed in the
pre-construction and constructi on phases of the PUD. It is not possible to
ascertain whether any trees or natural vegetation will be retained upon
which the CCR s could inpose any further renmpoval limtations.
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Petitioners contend HZO section 11-6.127(1V)(B)(7)
requires subm ssion of a |andscape plan denonstrating which
trees are proposed to be removed at the tinme the prelimnary
PUD plan is submtted, and that provision of such a
| andscaping plan is a prerequisite for prelimnary plan
approval. Petitioners argue the city erred by approving the
prelimnary plan wthout a |andscape plan showi ng which
trees are to be renmpved having first been submtted and
approved.

| nt ervenor suggests that HZO section 11-6.127(1V)(B)(7)
is not an approval criterion. I ntervenor also argues that
HZO section 11-6.127(1V)(B)(7) is satisfied by the aerial
phot ographs submtted by the applicant which establish the

| ocation of all of the trees on the property, as well as by:

"* * * colored slides of the property which
included an aerial view, as well as the interior
and exterior of the site, which showed the
|l ocation of all trees with maps to scale. I n
addi tion, the devel opnent plan depicts the
potential houses to indicate the nunber of trees
to be saved and renobved. Because of the intent to
preserve at |east 50% and as many as 70% of the
trees on the site, the exact trees to be renpved
have not been designated. ook ok (Record
citations omtted.) Respondent's Brief 30.

I ntervenor also cites the following condition of approval
i nposed by t he city as sati sfying HzO section
11-6.127(1V)(B)(7):

"Prior to construction of streets and utilities
within the project, the devel oper shall submt a
tree removal plan prepared with the advice of a
pr of essi onal | andscape architect or arborist. The
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tree renoval plan shall mnimze the inpact on
existing trees 8 inches in diameter, four feet
above the ground and on other native vegetation
outside the street inprovenents." Record 388.

| ntervenor contends that to the extent a |andscaping
pl an establishing which trees are going to be renoved is
required to be submtted at the time of prelimnary plan
approval, the failure to provide such a |landscaping plan is
a harmess or a procedural error, and petitioners have
al l eged no resulting prejudice.

HZO section 11-6.127(1V)(B)(7) is couched in nmandatory
terns. It requires, prior to prelimnary plan approval,
subm ssion of a l|andscaping plan identifying trees to be
renoved. There is no dispute that a | andscaping plan which
identifies the trees to be renoved had not been submtted by
the time of prelimnary plan approval.

In determning that the PUD proposal is in conpliance
with several approval criteria, the <city relied on
intervenor's assertion that nmany trees were going to be
preserved. However, the stated intentions of the devel oper
to retain 50-70% of the trees on the site are not the
equi val ent of a |andscape plan identifying the trees to be
renoved within t he PUD as required by HZO 11-
6.127(1V) (B) (7).

Furthernmore, under Section A of this opinion, we
determined the city's decision does not conmply with rel evant
approval criteria regarding PUD anenities and wldlife
habi t at . The parties' argunents addressed in Section A
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focused on the effectiveness of the proposed CCR s to
control post-construction tree renoval. However, in order
to adequately address preservation of wildlife habitat under
plan section 11-11.6(111)(A)(8), the city nust also be aware
of the trees contenplated for renoval in the PUD s
pre-construction and construction phases. Absent the
| andscaping plan establishing the location of the trees
proposed to be renoved in the ©pre-construction and
construction phases, the city has no basis for determning
that any trees will be retained in those phases of the PUD s
devel opnent or for evaluating the effects of the PUD on
wildlife habitat.

The om ssion of required information may be harnl ess
error if the required information is |ocated el sewhere in

the record. MConnell v. City of West Linn, O LUBA

(LUBA No. 88-111, March 14, 1989), slip op 28. However,
where the required information is not avail able el sewhere in
the record, and is required for determ ning conpliance with
an applicabl e approval standard, then the failure to provide
the required information is not properly considered

harm ess. See McConnell v. City of West Linn, supra, slip

op at 26-28; Hopper v. Clackamas County, 15 Or LUBA 413, 418

(1987). Because the required |andscaping plan is is not
avail abl e anywhere in the record, and is required for the
city to adequately address preservation of wildlife habitat,

the omssion of the plan is not harnless or procedural
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error. Petitioners are not required to establish prejudice
to their substantial rights by the city's failure to conmply
wth HZO 11-6.127(1V)(B). See McConnell, supra.

Thi s subassi gnnent of error is sustained.
The first assignnent of error is sustained, in part.

THI RD ASSI GNMENT OF ERROR

"Even if respondent's findings were sufficient to
satisfy the necessary standards under 11-6.127,
there is not substantial evidence in the record to
support the findings."

Petitioners assert that the challenged findings are not
supported by substantial evidence. However, we determ ned
under the first and second assignnents of error that the
city's findings are inadequate to establish conpliance with
rel evant approval standards. 10 No purpose is served by
determ ni ng whether inadequate findings are supported by

substanti al evi dence. DLCD v. Colunmbia County, 16 Or LUBA

467, 471 (1988).
The third assignnment of error is denied.

The city's decision is remanded.

10We, however, disagreed with petitioners that all of the plan
provisions cited in the petition for review are nmandatory approva
st andar ds. The city's findings in support of plan provisions determ ned

not to be mandatory approval standards are surplusage, and need not be
supported by substantial evidence.
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