BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FRI TZ VON LUBKEN, JOANN VON )
LUBKEN, and VON LUBKEN ORCHARDS, )
I NC. ,

Petitioners,

VS.
LUBA No. 90-062
HOOD RI VER COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent, AND ORDER
and
BROOKSI DE, | NC. ,
| nt er venor - Respondent . )
Appeal from Hood River County.
Steven L. Pfeiffer and Mchael R Canpbell, Portl and,

filed the petition for review, and M chael R  Canpbell
argued on behalf of petitioners. Wth themon the brief was
Stoel Rives Bol ey Jones and G ey.

Sally A. Tebbet, Hood River, filed a response brief and
argued on behalf of respondent.

B. G| Sharp, Hood River, filed a response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Sharp and Durr.

HOLSTUN, Ref er ee; KELLI NGTON, Chi ef Ref er ee; and
SHERTON, Referee, participated in the decision.

AFFI RVED 11/ 05/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners seek review of the county adm nistrator's
refusal to process their appeal of a planning comm ssion
deci si on approvi ng devel opnent plans for a golf course.
MOTI ON TO | NTERVENE

Brookside Inc., the applicant bel ow, noves to intervene
on the side of respondent. There is no opposition to the
notion, and it is allowed.
FACTS

In Von Lubken v. Hood River County, O LUBA

(LUBA No. 89-023, Septenber 8, 1989) (Von Lubken 1), we

remanded the county's first decision approving a conditional
use permt for the intervenor's golf course. On remand, the
county again approved a conditional use permt for the golf

course. The county's second approval was challenged in Von

Lubken v. Hood River County, O LUBA _ (LUBA No. 90-
031, August 22, 1990) (Von Lubken 11). We affirnmed the
county's decision in Von Lubken 11 and our opinion is

presently on appeal before the Court of Appeals. Von Lubken

v. Hood River County, CA A66473.

The Hood River Conprehensive Plan (plan) includes
policies which require that the proposed golf course be
conpatible with and buffered from adjoining horticultural

uses. In Von Lubken I, we rejected petitioners' challenges

to certain conditions of approval which were inmposed by the



county to assure conpliance with those plan policies.!?

Foll owi ng our remand in Von Lubken |, the county planning

comm ssi on conducted a nunber of work sessions to consider
whet her  devel opnent pl ans proposed by intervenor are
adequate to conply with the above nentioned conditions of
approval .2 Petitioners participated in these work sessions
and presented evidence and argunment concerning the adequacy
of intervenor's proposals to conply with the conditions of
approval . On January 4, 1990, the planning conm ssion

approved intervenor's conprehensive site plan for the golf

Iln Von Lubken |, we noted petitioners specifically challenged the
foll owi ng conditions:

"C. The applicant will retain a qualified golf
course designer or a |andscape architect to
prepare a final conprehensive plan show ng
all uses approved in A. above including buffering

adj acent to farm | ands. The plan to be reviewed and
approved by the Pl anning Commi ssion. The person retained
will ensure the project is inplemented according to the

Conpr ehensi ve Pl an.

Tx % % *x %

"J. Buffers wll be provided adjacent to all lands in
agricultural use pursuant to the requirements of the
County's Buffer Requirements (Article 50) of the Hood
Ri ver County Zoning Ordinance. The professional golf
course designer will also assist in providing nmeasures to
ensure protection of adjacent agricultural |ands and not
create managenent problens for adjacent orchardists.”
Von Lubken |, supra, slip op at 25 n 6.

2The county did not take action to approve the conditional use permt
following our remand in Von Lubken | until February 5, 1990. W assune the
county proceeded with consideration of intervenor's plans to conply wth
the conditions of approval in advance of its decision to approve the
conditional use pernmt because petitioners' challenges to those conditions
of approval were rejected in Von Lubken 1.



course.

On January 19, 1990, petitioners filed an appeal of the

pl anni ng comm ssion's deci si on with t he county
adm ni strator. On March 23, 1990, the secretary to the
county admnistrator refunded the filing fee petitioners

filed with their January 19, 1990 notice of appeal.
Petitioners sent the filing fee back to the county and
requested an explanation of the status of their appeal. On
April 11, 1990, the county adm nistrator again refunded
petitioners' filing fee and expl ained that because no public
heari ng was held before the planning conm ssion in approving
the site plan for the golf course, there was no right to
appeal that decision to the board of county conm ssioners.
Thi s appeal foll owed.
JURI SDI CTI ON

Respondent and I nt ervenor -respondent (respondents)
argue this Board l|lacks jurisdiction in this matter because
t he planning comm ssion's January 4, 1990 decision did not
concern application of Hood River County's conprehensive
plan or | and use regulations and, therefore, is not a |land

use decision.3 Respondents contend the planning comm ssion

3ORS 197.015(10)(a) provides that |and use decisions include:
"(A) A final decision or determnation nmade by a |ocal
gover nment or speci al district t hat concerns the

adopti on, amendnment or application of:

(i) The goal s;



only determned whether intervenor's developnent plans
conply with certain conditions of approval specified by the
county in its decisions granting conditional use permt
approval . Respondents further contend the challenged
decision is not a land use decision because it is not a
"final" deci sion, as required by ORS 197.015(10)(a).
According to respondents, the planning comm ssion's decision
did not becone final until July 13, 1990, when the planning
director advised intervenor that intervenor had conplied
with all conditions of approval.

Even if respondents' argunents concerning the nature
and finality of the planning comm ssion's January 4, 1990
decision are correct, questions we need not and do not
deci de, the decision challenged in this appeal is the county
admnistrator's April 11, 1990 decision which determ ned
t hat under the Hood River County Zoning Ordinance (HRCZO)
petitioners have no right to appeal t he pl anni ng
conmm ssion's decision to the board of county conm ssioners.
In reaching that decision, the county admnistrator was

required to apply HRCZO Article 61, which governs board of

(i) A conprehensive plan provision;
(i) A |l and use regul ation; or
"(iv) A new | and use regul ation; or
"(B) A final decision or determnation of a state agency other

than the commission with respect to which the agency is
required to apply the goals * * *"



county conm ssioners' review of decisions by |ower |evel
county deci sion makers. The county adm nistrator's deci sion
is therefore a | and use decision subject to our review. ORS
197.015(10) (a); 197.825(1).4

FI RST ASSI GNMENT OF ERROR

"The County Adm nistrator Had No Authority Under
the HRCZO to Determ ne the Appealability of the
Pl anni ng Conm ssion's Deci sion.”

HRCZO § 61. 00 provides:

"The decision of the hearings bodyl5 or officer
shall be final unless an appeal is filed within 15
days of initial action wth the Director of
Records and Assessnents or if three nenmbers of the
Board of Comm ssioners order review within 15 days
of action.”

Petitioners argue HRCZO 8§ 61.00 sinply identifies who
an appeal is to be filed with and does not authorize the

county admnistrator to determ ne whether the decision

40RS 197.015(10) (b) (A) excludes decisions "[w] hich [are] made under |and
use standards which do not require interpretation or the exercise of
factual or legal judgnent" from the statutory definition of "land use
decision."” Respondent suggests the chall enged decision is not a |and use
decision because it falls wthin the exenption provided by ORS
197.015(10) (b) (A). W disagree. The county admnistrator's determ nation
concerning the availability of an appeal to the board of county
conmi ssioners under HRCZO Article 61 required the exercise of |I|ega
j udgment .

SPetitioners explain that the term "hearings body" is intended to
i nclude the "planning conmission." The planning conmmission is authorized
to appoi nt subconmittees of the planning comm ssion to conduct hearings and
in doing so is a "hearings body." W understand petitioners to argue the
pl anni ng conmi ssion as a whole is also a "hearings body" when it conducts
heari ngs. Respondents do not dispute the point.



sought to be appeal ed is appeal abl e. ¢

Respondent cites Article I X of the Hood River County
Charter, which creates the office of county adm nistrator
and specifies that the county admnistrator is responsible
for "carrying out the policies established by the Board of
Comm ssi oners. " Respondent also appends to its brief the
county admnistrator's job description from the county's
adm ni strative code. Respondent contends these docunents
denonstrate the county admnistrator is granted broad
authority and is "nore than a nmere processor of appeals.”
Respondent's Brief 4.

The charter and admnistrative code do not explicitly
grant the county admnistrator authority to determ ne
whet her appeals filed wunder HRCZO §8 61.00 attenpt to
chall enge decisions which are not appeal able under HRCZO
Article 61. In addition, we have sonme question whether the
admttedly broad admnistrative powers given the county
adm ni strator are intended to include authority to make such
deci si ons. However, the very expansive interpretation
respondent advances in its brief is not inconsistent with

with the charter and adm ni strative code. Fifth Avenue Corp

v. Washington Co., 282 Or 591, 599, 581 P2d 50 (1978); G een

v. Hayward, 275 Or 693, 706, 552 P2d 815 (1976); MCoy V.

6Al t hough HRCZO § 61.00 states that appeals are to be filed with the
"Director of Records and Assessnents," there is no dispute that appeals
under HRCZO § 61.00 are properly filed with the county adm nistrator.



Linn County, 90 O App 271, 275, 752 P2d 323 (1988). W

agree with respondent that the county adm nistrator has
authority to refuse to process appeals filed under HRCZO
8§ 61.00, where the county admnistrator determ nes the
chal l enged decision is not subject to appeal under HRCZO
Article 61.7

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"Respondent's Refusal to Process Petitioners'
Appeal to the Board of Comm ssioners Was Unl awf ul
as a Matter of Law Because the HRCZO Provi des That
Any Decision of the Planning Conm ssion WMy be
Appeal ed to the Board of Comm ssioners by Filing
an Appeal Wthin 15 Days of the Decision."

Petitioners contend that under HRCZO 8 61.00, quoted
supra, a decision of the planning conm ssion does not becone
final if an appeal is filed with the county adm nistrator
within 15 days. Petitioners contend they filed such an
appeal in this case on January 19, 1990. Petitioners argue

neither HRCZO Article 61 nor any other county regulatory

W& consider whether the county adnministrator was correct in his
deternmination that the planning commssion's January 4, 1990 decision is
not subject to appeal under HRCZO Article 61 in our discussion of the

second assignnent of error. Even if the county adninistrator |acks such
authority, we agree with intervenor that such a lack of authority would not
provide a basis for reversal or remand in this case. As intervenor

correctly notes, if we deternmine that the planning conm ssion's decision is
subject to appeal under HRCZO § 61.00, the decision nust be rermanded so
that the county comr ssioners can consider the appeal. On the other hand,
if we determine that the planning conm ssion's decision is not subject to
appeal under HRCZO § 61.00, the county adm nistrator's error was harni ess
error and no purpose would be served by reversing or renmanding the county
admi ni strator's deci sion.



provision limts the type of planning conm ssion decisions
that may be appealed to the board of county conm ssioners
under HRCZO Article 61. Petitioners contend HRCZO § 61.06
provides that under HRCZO Article 61 the board of county
conm ssioners may review "final actions or rulings by the
initial hearings body or officers”" and specifies no
limtation of the decisions subject to such review.

Petitioners go on to argue that they made nunerous
appearances during the planning conm ssion's work sessions
and presented evidence and argunment in support of their view
that the intervenor's plans are inadequate to conply wth
t he conditions of approval in the county's original decision
granting conditional use approval. Therefore, petitioners
contend, they have standing to bring the appeal under HRCZO
8§ 61.06 and their appeal should have been processed.?8 I n
sum petitioners cont end t he county adm ni strator
erroneously determ ned that appeals under HRCZO Article 61
are limted to decisions for which a public hearing before
t he hearings body is required by the HRCZO

Respondents first contend that while HRCZO Article 61
does not explicitly state that the decisions subject to
review under that article are limted to those for which

public hearings before the hearings body are required, that

8We do not understand respondents to dispute that if a |ocal appeal of
the planning comm ssion's January 4, 1990 decision were avail able under
HRCZO Article 61, petitioners appeared during the proceedings that led to
t hat deci sion and woul d have standing to bring such an appeal.



l[imtation is clear when HRCZO Article 61 is read together
with the preceding HRCZO Article 60. Respondents contend
t hat when HRCZO Articles 60 and 61 are read together, it is
clear that an appeal to the board of comm ssioners is only
avail able to chall enge decisions rendered follow ng a public
heari ng under HRCZO Article 60. Respondents contend that
HRCZO Article 60 does not require the planning conm ssion to
hold a public hearing prior to determning whether
intervenor's site plan conplies with the conditions of
approval and petitioners, therefore, are not entitled to an
appeal under HRCZO Article 61.
HRCZO § 60.01 provides as follows:

"The Planning Comm ssion shall be the hearings
body and nmake decisions on the follow ng actions:
(1) Zone Changes; (2) Conpr ehensi ve Pl an
Amendnments; (3) Appeal of Director's Decision; (4)
Revi ew of Director's Decision (hearing process);[9l
(5) Review of Historic Preservation Applications

(hearings process); (6) I nitial Pl anned Uni't
Devel opnment ( PUD) approval ; (7) Initial
Subdi vi sion approval ; and (8) Del egation of
Pl anning Conm ssion authority to a hearings
officer."

Respondents contend the planning conm ssion's decision that
intervenor's devel opnent plans are sufficient to conply with

t he conditions of approval which were upheld in Von Lubken |

does not fall within the categories of decisions in HRCZO §

60.01 for which the planning conmm ssion nust hold public

SWe are unable to determine the significance or nmeaning of the
parent hetical "(hearing process)."



heari ngs.

Reading HRCZO Articles 60 and 61 together, those
articles strongly suggest that the decisions which are
appeal able to the board of conm ssioners under HRCZO Article
61 are decisions that have already been subjected to one or
more public hearings before the planning director, or the
pl anni ng comm ssi on or both.

As noted earlier in this opinion, HRCZO § 61. 00 states:

"The decision of the hearings body or officer
shall be final unless an appeal is filed within 15
days of initial action wth the Director of
Records and Assessnents or if three nenmbers of the
Board of Comm ssioners order review within 15 days
of action.”

We Dbelieve the only reasonable interpretation of the
reference in HRCZO 8§ 61.00 to "decision[s] of the hearings
body or officer” is that it refers to decisions rendered by
heari ngs bodies and hearings officers under HRCZO Article
60. Deci sions concerning conpliance of particular site
plans with conditions of approval included in a conditional
use permt are not anong the decisions the planning
commission is required to make follow ng the adm nistrative
procedures set forth in HRCZO Article 60. See HRCZO 8§
60. 01, quoted supra.

HRCZO & 60.04 establishes notice requirenents for
public hearings on adm nistrative actions. HRCZO § 60.08
establi shes procedures for hearings and provides that the

heari ngs body nmy deny, approve or approve a request wth



conditions. HRCZO 8§ 60. 14 specifies limts on conditions of
approval but does not require that subsequent decisions
concerning conpliance wth conditions of approval nust
t hemsel ves be processed as admnistrative actions under
HRCZO Article 60. To the contrary, HRCZO 8 60.14 strongly
suggests additi onal steps to assure conpliance wth
conditions of approval will not proceed by way of public
heari ngs under HRCZO Article 60.

HRCZO 8 60.14(A) sinply provides that conditions of
approval nmust "be fulfilled within the time setforth [sic]
in the approval."” HRCZO § 60.14(D) provides that conditions
of approval may be set forth in a contract between the board
of comm ssioners and the applicant and HRCZO § 60.14(F)
permts the county to require a bond to assure performance.
We have difficulty envisioning how decisions concerning
performance of such contracts could be subject to the
procedures established in HRCZO Article 60. Reading HRCZO §
60.14 in context with the balance of HRCZO Article 60, we
agree with respondents that following approval of an
adm ni strative action under HRCZO Article 60, actions taken
to conply with any conditions of such approval are not
required to follow the adm nistrative procedures set forth
in HRCZO Article 60.10

10HRCZO § 72.30(C) includes sinmilar provisions governing inposition of
conditions of approval by the planning director. As with conditions
i mposed under HRCZO Article 60, subsequent deci sions concerning



Respondents argue at |length that the county is entitled
to follow a two step process in considering the conditiona
use permt for intervenor's golf course. According to
respondents, LUBA has already determ ned that the county
properly conpleted the first step when it determ ned that
applicable criteria governing the conditional use permt
were nmet and i nposed conditions to assure additional actions
necessary to achieve conpliance with those criteria were

carried out. Von Lubken I, supra, slip op at 24-25. Having

satisfied the first step 1in granting conditional use
approval for the disputed golf course, respondents contend
the county is entitled to rely on county planning staff and
the planning conmm ssion to assure devel opnent of technical
solutions to satisfy the conditions of approval inposed in
granting approval of t he condi ti onal use permt.
Respondents further contend that under existing statutes and
appellate court cases, the county may consider and approve
intervenor's proposals as satisfying the conditions of
approval adm ni stratively, wi t hout notice and public
heari ng.

In our decision in Von Lubken I, we relied on Meyer V.

City of Portland, 67 Or App 274, 678 P2d 741, rev den 297 O

82 (1984) in determning that the county properly found

conpliance wth applicable conpatibility and buffering

satisfaction of conditions of approval inposed under HRCZO § 72.30(C) do
not appear to require notice and public hearings.



requirenments and deferred responsibility for devel oping
particular technical solutions to the planning comm ssion.

Von Lubken |, supra, slip op at 24. See also Kenton

Nei ghbor hood Assoc. v. City of Portl and, O LUBA

(LUBA No. 88-119, June 7, 1989), slip op 24; Vizina V.
Dougl as County, 16 Or LUBA 936, 948 (1988); Margulis v. City

of Portland, 4 O LUBA 89, 96-98 (1981). Qur decision in

Von Lubken | was not appeal ed by petitioners. Therefore, we

agree with respondents that the county was thereafter
entitled to review and approve plans submtted by intervenor
to conply with the conditions of approval adm nistratively,

w t hout notice and a public hearing.11 Meyer v. City of

Portl and, supra, 59 Or App at 282 n 6.

The second assi gnnent of error is denied.

The county's decision is affirmed.

1lpetitioners correctly point out the county may not avoid its notice
and public hearing obligations under ORS chapter 215 by delegating
discretionary permt decisions to the planning comr ssion and then neking
those decisions at a later date without an opportunity for public hearing.
See Flowers v. Klamath County, ___ O LUBA ___ (LUBA No. 88-124, January
18, 1990); Dack v. City of Canby, O LUBA ___ (LUBA No. 88-073,
Decenber 16, 1988); Kunkel v. Washington County, 16 O LUBA 407 (1988);
Doughton v. Douglas County, 15 Or LUBA 576, aff'd 88 O App 198 (1987)
However, for the reasons expressed in our decision in Von Lubken I, we

di sagree with petitioners that the county did so in this case.




