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You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the Gant County
Pl anni ng Conmmi ssi on approvi ng a "Car et aker/ Manager's
Dwelling as an Accessory Use for Holliday State Park."
Record 20.
MOTI ON TO | NTERVENE

The Oregon Parks and Recreation Departnent noves to
intervene on the side of the respondent in this appeal
proceeding. There is no objection to the notion, and it is
al | owed.
FACTS

Holliday State Park is |ocated on a 4.3 acre parcel of
| and (parcel 1). Parcel | was acquired by the state from
petitioner Clyde Holliday sonetinme prior to 1962 Hol | i day
State Park was established on parcel | in 1962. The parce
at issue in this appeal (parcel 1I1) abuts parcel 1, 1is
approximately 11 acres in size, and was acquired by the
state from petitioner MKrola in 1987. Both parcels are
zoned Exclusive Farm Use (EFU-40). The EFU-40 zoning

district was applied to both parcels in 1983.1 The proposal

11t is not certain exactly when the EFU-40 zoning district was first
applied to parcels | and Il. The parties appear to agree that the EFU 40
zoning district was applied to these parcels in 1983. However, the
chal | enged order states:

"The current applicable County Zoning is Exclusive Farm Use
EFU-40 as set forth by Section 3.010 of County Odinance
No. 83-4, enacted May 23, 1984." Record 26.



is to locate a dwelling on parcel Il to house the Holliday
State Park ranger.
Al t hough public parks are a conditional use in the EFU-

40 zoning district, no conditional use permt has been

sought or obtained for either parcel | or 11, However, the
parties do not di spute the existence of a |awful
nonconf orm ng park use on parcel |I. The gist of the dispute

in this appeal is whether the requirenents of the EFU-40
zone govern the use of parcel II

The procedural posture of this appeal is confusing. W
outlined the followng facts in an order resolving a notion

to dismss filed by intervenor-respondent (intervenor):

"[Parcels | and Il are] approximtely 16 acres in
size and [are] zoned Exclusive Farm Use 40 acre
m ni nrum ( EFU- 40). Clyde Holliday State Park was
established on [parcel [|] sonmetinme around 1962,
before the current EFU-40 zoning was inposed. On
June 14, 1988, the park ranger applied for a
"first accessory dwelling for managenent housing'

[on parcel 11]. This application was on a county
formentitled 'Zoning Clearance or Status Request
Form' The county planning departnment approved

the [zoning clearance] on June 14, 1988, without
hol ding a public hearing or providing notice of
the decision to persons other than the applicant.
In approving the 1988 zoning cl earance, the county
pl anni ng departnment checked a box on that form
whi ch st at ed:

It is not necessary to resolution of this appeal, however, to determ ne
whet her the EFU-40 zoning was applied in 1983 or 1984. To sinplify this
deci sion, we assune the date the county applied the EFU-40 zoning district
to parcels | and Il is 1983.



"' Approved [-] Applicable Zone permts
the proposed use as an Qutright use.'
Record 168-169.

"On Novenmber 11, 1989, +the planning director
issued a ‘'Land Use Conpatibility Statenent'’
indicating that an on-site sewage disposal system
proposed for the site is 'conpatible with the LCDC

acknow edged conprehensive plan.’ Record 173.
The reason given on the conpatibility statenent
for t he pl anni ng director's "finding of
conpatibility states:
"' Accessory use/permtted use per
acknowl edged zoning."' Id.
"Thereafter, intervenor obtained Departnment of
Environmental Quality (DEQ approval for the on-
site sewage disposal system Addi tional |y,

intervenor and the park ranger purchased a nobile
home to be placed at the proposed * * * site. On
January 15, 1990, petitioner Koming observed

construction work on [parcel [11]. Petitioner
Kommi ng inquired of the county planning departnent
regarding the nature of the construction. On

January 18, 1990, the county planning director
advi sed petitioner Koming that a nobile home had
been approved at the construction site. On
February 6, 1990, the county planning departnent
approved intervenor's application for a building
permt for proposed construction connected wth
the installation of the nobile hone. On February
20, 1990, petitioners filed an appeal wth the
pl anning conm ssi on. Nothing in the record
establi shes when, if ever, petitioners were given
witten notice of the February 6, 1990 building
permt approval. * * *

"The county planning conm ssion heard the appeal
conducted hearings on March 21 and 29, 1990, and

denied petitioners' appeal on April 3, 1990.
Petitioners t hen appeal ed t he pl anni ng
conmm ssion's decision to the county court. On
April 16, 1990, the county court agreed to hear
the appeal, and set a date for public hearing.

However, no hearing was ever held. A letter dated
May 14, 1990, from the county court's |egal



counsel (May 14, 1990 letter), states that all
menbers of the county court had determ ned they
were disqualified formvoting on the appeal and no
county court hearing would be held concerning the
appeal. The May 14, 1990 letter states in part:

""[c]lancellation of the hearing would
appear to be an act which causes the
deci si on of t he County [ Pl anni ng]

Commi ssion to becone final insofar as
Grant County is concerned. Record 3.'"2
(Footnotes omtted.) Komming v. Grant
County, O LUBA __ (LUBA No. 90-

072, Or der on Mot i on to Di sm ss,
Septenber 12, 1990), slip op 1-5.

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The county erred by approving the siting of the
park caretaker's dwelling on land that is zoned
EFU-40 as a use permtted outright and by failing
to provide notice and hold a public hearing.”

The county planning comm ssion determned that no
conditional wuse permt was required for the proposed
dwel i ng because it constitutes "an 'Accessory Use' to a
preexisting permtted use.” Record 30. G ant County Zoni ng
Ordi nance (GCzZzO) 1.030(3) defines "accessory use" as:

"A use or structure incidental and subordinate to
the main use of the property and l|ocated on the
same |l ot as the main use."”

In reaching the challenged decision, we understand the

county findings to have determ ned three things. First,

2petitioners do not challenge in this appeal the county court's failure
to make a decision regarding petitioners' appeal. W express no opinion in
this regard. But see Strawn v. City of Albany, O LUBA ___ (LUBA
No. 90-098, Decenber 6, 1990).




that any park use occurring on parcel Il (upon which the
dwelling is proposed to be |ocated) is a |lawful
nonconf orm ng park use. Second, that the proposed dwelling
is "accessory" to the alleged nonconform ng park use.
Third, because the proposed dwelling is "accessory”" to the
all eged nonconformng park use, it is exempt from the
otherwise applicable requirenent that a conditional use
permt be secured for the proposed dwelli ng.

Petitioners state GCZO 3.010(4)(b)(gg) requires that a
conditional use permt be obtained before any nonfarm
dwel ling may be authorized in the EFU-40 zoning district.3
Petitioners contend the proposed dwelling is a nonfarm
dwel I'i ng. 4 Petitioners also argue that no | awf ul
nonconform ng park use exists on parcel . Whi | e

petitioners acknow edge that GCZO 5.010(1)> authorizes

3GCZO 3.010(4) (b) (gg) provides:

"In an EFU Zone, the following uses and their accessory uses
are pernmitted when authorized in accordance wth the
requi renents of Article 6 of this ordinance and this Section.

"% * * * %

"(gg) Single-famly residential dwellings * * * not provided in
conjunction with farmuse * * *_*

4The parties agree that currently there is no farm use occurring on
parcel I1.

5GCZO 5. 010(1) provides:

"The lawful use of any building, structure or land at the tine
of the enactnment or anmendnent of this ordinance my be
conti nued. Alteration of any such use may be pernitted to



continuation of |awful nonconform ng uses, they contend it
was not possible for the state to establish a |[|awful
nonconform ng park wuse on parcel |l because the state
acquired and comenced park use of parcel Il in 1987, wel

after the 1983 application of the EFU-40 zoning district to

parcels | and 11

| ntervenor argues that parcel 11 is used in conjunction
with the lawful nonconformng park use of parcel 1.6
| ntervenor contends parcel |1 contains a nonconform ng park

use in that the maintenance shop for Holliday State Park is

| ocated on parcel |II. From these prem ses, intervenor
reasons parcel |l contains a derivative |awful nonconform ng
park use.’ In other words, i ntervenor suggests the

reasonably continue the use. Alteration of any such use shal
be permtted when necessary to conply wth any |[|awful
requirenent for the alteration of the use. A change of
ownership or occupancy shall be permtted."”

Where a | ocal ordinance provision is identical to a provision of a state
statute, it is appropriate to interpret such identical provi si ons
consistently, absent a specific expression in the |local ordinance to the
contrary. GCZO 5.010(1) is mterially identical to ORS 215.130(5), and
there is nothing in the GCZO to suggest that GCZO 5.010(1) should be
interpreted differently than ORS 215. 130(5).

6Grant County did not file a brief in this appeal

7Intervenor argues that petitioners did not challenge the nonconforming
park use status of parcel Il, and fromthis concludes that the existence of
a lawful nonconform ng park use on parcel |l nmay be assuned. However, we
disagree with intervenor's assunption that petitioners have conceded the
nonconform ng use status of parcel |l. Specifically, petitioners state in
the petition for review

"Petitioners do not challenge the use of the property deeded to
the State in 1987 as a park except to the extent it is relied
upon as a means to circumvent the conditional use requirenents
for the caretaker's dwelling." Petition for Review 9 n 3.



exi stence of a |awful nonconform ng park use on parcel |

makes any park related use of parcel 11 also a |[|awful
nonconform ng use. | ntervenor contends the proposed
dwelling on parcel 1l is no nore than an alteration of the
nonconform ng park wuse of parcel | under GCZO 5.010(1),

reasonably allowing the continuation of the park use on

parcel |I. I ntervenor also argues that if there is a
nonconform ng park use on parcels | or 11, the proposed
dwelling may only be approved as an alteration of such

| awf ul nonconformng park wuse, «citing Mrse Bros. V.

Cl ackamas County, O LUBA _ (LUBA Nos. 89-069 and 89-

090, October 20, 1989), slip op 21-22. | nt ervenor argues
that to the extent the county's findings may be inadequate
to establish that the proposed dwelling is an alteration of
a lawful nonconform ng park use on either parcel | or 11,
there is evidence in the record which "clearly supports”

such a determ nation. ORS 197.835(9)(b).58

"As the land upon which the caretaker's dwelling is located is
zoned EFU-40 and is not in use as a park under a nonconform ng
use, the dwelling is nerely a non-farmdwelling and is subject
to the conditional wuse requirements of [GCZOQ  6.050(8)."
Petition for Review 10.

B8ORS 197.835(9) (b) provides:

"Wenever the findings are defective because of failure to
recite adequate facts or |legal conclusions or failure to
adequately identify the standards or their relation to the
facts, but the parties identify relevant evidence in the record
which clearly supports the decision or a part of the decision,
the board shall affirmthe decision or the part of the decision
supported by the record and remand the renmminder to the |oca



The parties agree that parcel 11 was acquired by the

state in 1987, well after the county's inposition of the
EFU-40 zoning district on that parcel . It is wel

established that for a nonconform ng use to be lawful, it
must have conplied with all |and use requirenments applicable
at the tine the use becane nonconformng. J & D Fertilizers
v. Clackamas County O LUBA _ (LUBA No. 90-073,

Sept enber 20, 1990), slip op 12-13; City of Corvallis .

Benton County, 16 Or LUBA 488, 497 (1988). Further, the

Suprene Court has stated that in determ ning the scope of an

al | eged nonconform ng use:

"The nature and extent of the prior lawful wuse
determ nes the boundaries of perm ssible continued
use after the passage of the zoning ordinance."
Pol k County v. Martin, 292 O 76, 636 P2d 952
(1981).

There are no findings, and we are cited to no evidence
which would clearly support a determ nation, that there was
any park use occurring on parcel Il in 1983, when the EFU-40
zoning was inposed. Nothing in the record establishes that

Holliday State Park extended beyond parcel | in 1983.9

government, wth direction indicating appropriate renedia
action."

SWe note the evidence to which we are cited strongly suggests that the
use of parcel | as a park is distinct from the alleged "park" uses of
parcel |I1. Since the state's acquisition of parcel Il in 1987, parcel |
apparently serves as a regional maintenance facility site for parks and
roads in the region, rather than sinply as an extension of Holliday State
Par k.

10



Accordingly, the <county erred in determning a |awf ul
nonconf orm ng park use of parcel |1l exists.

Further, for the reasons discussed bel ow, we disagree
with intervenor's suggestion that the addition of a dwelling
to parcel Il constitutes a permssible "alteration” of the
| awf ul nonconform ng park use of parcel 1. GCZO 5.010(1)
aut horizes alterations of nonconform ng uses w thout regard
to otherwi se applicable requirenents of the affected zoning
district. However, the scope of the right to alter a | awful

nonconformng use is quite limted. In Cty of Corvallis v.

Bent on County, 16 Or LUBA at 494, we stated:

"* * * The provisions of ORS 215.130 which
aut horize county approval of alterations to
nonconform ng uses represent a very linmted grant
of authority to counties to approve uses which, by
definition, are not consistent with their adopted
conprehensi ve plans or |and use regul ati ons.

"County appr oval of an alteration of a
nonconform ng use which does not conply with the
rel evant provisions of ORS 215.130 exceeds the
authority granted to the county by statute, and is
subject to reversal or remand * * * " (Foot not e
omtted; enphasis in original.)

Perm ssible "alterations"” of |awful nonconform ng uses

may be approved only where they "reasonably continue the

[ nonconform ng] use." (Enphasis supplied.) Here the
nonconform ng park use of parcel | covers approximtely
4 acres of |[|and. The proposal is to place a dwelling on
parcel 11, an approximately 11 acre EFU zoned parcel which

had no park use prior to the state's acquisition of the

11



parcel in 1987, after it was zoned EFU. The proposal is a

significant increase in the scope of the nonconform ng park

use of parcel |, and clearly does not "reasonably continue"
the park wuse of parcel 1. W do not believe that an
"alteration” of a | awful nonconform ng use includes

expansion of the lawful nonconform ng use to include an
adj acent piece of property not already subject to such

nonconform ng use, as is proposed in this case.10 See J&D

10ln G bson v. Deschutes County, O LUBA ___ (LUBA No. 89-002,
May 8, 1989), slip op 12-13, we stated:

"We understand petitioners to argue that the proposed change

whi ch adds additional facilities/structures to a nonconform ng
use, covering a greater geographic area, cannot as a matter of
law constitute an 'alteration' of a nonconformng use, but
rather constitutes an 'expansion' of a nonconform ng use. e
further understand petitioners to argue that county approval of
"expansion' of a nonconforming use is not authorized Dby
ORS 215. 130.

"ORS 215.130(9), * * * defines '"alteration' of a nonconforning
use to include changes to the wuse, structure or physica
i mprovenents of ''no greater adver se i mpact to t he
nei ghborhood.' This definition specifically includes additions
to the physical inprovenents of a nonconform ng use, such as
proposed in this case, so long as the change would not have

greater adverse inpacts on the neighborhood. The statute
i mqposes no other Ilimtations on the changes which my be
defined as potentially perm ssible alterations to nonconforning
uses.

"We, therefore, conclude there is no reason why the proposed
addition of two nmobile home sites to the existing nobile honme
park cannot be considered an alteration to a nonconformn ng use,
so long as the change satisfies the 'no greater adverse inpact
to the neighborhood" standard of 215.130(9)." (Enphasis in
original, footnotes omtted.)

12



Fertilizers v. Clackamas County, supra; Jessel v. Lincoln

County, 14 O LUBA 376, 379 (1986). Accordingly, the
proposed placenent of a nonfarmdwelling on parcel Il is not

properly classified as an "alteration” of the park use of
parcel |I.

We conclude that mtw thstanding the state's purchase
of parcel Il in 1987, or that parcel |l my have been used
thereafter for sone park purposes, any use established on
parcel 11 after EFU-40 zoning was applied in 1983 is not an
alteration to a |awful nonconform ng use and nust conply
with the requirenents of the EFU-40 zone. 11

GCZO 3.010(4)(b)(gg) provides that nonfarm dwellings in
t he EFU- 40 zone require condi ti onal use approval
Additionally, GCzZO 3.010(4)(b) and 4.060 require that all
accessory uses satisfy the requirenents applicable to the

princi pal use of the |and. 12

In G bson, the issue was not whether the proposed nonconformn ng use
could expand and consunme another piece of property which was not already
subject to the lawful nonconform ng use at issue. The issue was whet her
additional nobile homes could be added to the land upon which a |awf ul
nonconform ng nobile hone park was |ocated. We did not nmean to suggest in
G bson that any geographic expansion of a |awful nonconform ng use could be
considered to "reasonably continue" the use, so long as it had "no greater
adverse inpact to the neighborhood."

1 ntervenor concedes that if the dwelling proposed for parcel |l does
not constitute an alteration of a nonconform ng park use of parcel | or II,
this Board nust remand the chall enged decision for the county to determ ne
whet her the proposed dwel ling satisfies applicable |and use requirenents.

12GCcZ0 3.010(4) (b) provi des:

"[conditional uses in the EFU-40 zone] and their accessory uses
are permtted when authorized in accordance with Section 6 of

13



The county did not approve a conditional use permt for
t he proposed residence as a nonfarm dwelling. Nei t her did
t he county adopt findings establishing the proposed dwelling
is "accessory" to any principal use of parcel 11.13 Thus,
even if the proposed dwelling were "accessory" to sone use
of parcel 11, there are no findings establishing that the
proposed dwelling satisfies any of the requirenents
applicable to any such principal use.14

Accordi ngly, the first assi gnnment of error IS

sust ai ned.

this Ordinance [Conditional Uses] and this Section." (Enphasis
supplied.)

GCZO 4. 060 provides, in part:

"An accessory use shall conply with all requirenents for a
princi pal use, except as this ordinance specifically allows to
the contrary * * *. "

In addition, we note that we are cited to no provisions in the GCZO
related to nonconformng uses or to any other GCZO provision which nmakes
GCZO 3.010(4)(b) and 4.060 inapplicable to a proposed "accessory" use to a
| awf ul nonconform ng use. W disagree with the suggestion in the county's
findings that it may authorize a nonfarm dwelling on EFU-40 zoned |and on
the basis that such dwelling is accessory to a nonconform ng park use (as
opposed to being an alteration to a nonconform ng use), w thout determ ning
that such proposed "accessory" dwelling conplies with all of the GCzO
requirenents for the principal use, as required by GCZO 3.010(4)(b) and
4. 060.

13For the reasons discussed above, we do not believe that a proposed
dwel ling on parcel Il may properly be considered "accessory" to principal
uses of parcel |

14We note that park use, the only "principal use" the parties indicate
may exist on parcel |1, is only permtted in the EFU-40 zone as a
condi tional use.

14



SECOND ASSI GNMVENT OF ERROR

"The county erred by failing to conmply with the
county's zoning requirenents for developnment in a
flood plain overlay zone."

Petitioners suggest that the county's findings are
i nadequate to denonstrate conpliance wth the flood
standards contained in Ordinance No. 83-04 Section 3.080.
Petitioners also argue that the findings of conpliance with
Ordi nance No. 83-04 Section 3.080 are not supported by
substantial evidence in the whole record.

The challenged decision applies only the flood
standards contained in Ordi nance No. 88-02.15

| ntervenor argues the applicable flood standards are
t hose contained in Ordi nance No. 88-02. | nt ervenor argues,
anong other things, that because petitioners do not
chall enge the conpliance of the appealed decision wth
Ordi nance No. 88-02, we should deny this assignment of

error. 16

150rdi nance No. 83-04 Section 3.080, was repeal ed on Novermber 30, 1989,
by Ordi nance No. 88-02. As we understand it, Ordinance No. 83-04 contains
t he unamended provisions of the acknow edged Grant County Zoni ng Ordi nance,
and Ordi nance No. 88-02 anends only Section 3.080 of Ordi nance No. 83-04.

16| ntervenor does not offer any argunent in favor of applying the flood
provi sions of Ordi nance No. 88-02, other than the follow ng:

"* * * The director's June 1988 decision on the zoning
clearance form is also governed by the Ordinance. Were, as
here, an Odinance is amended between the tinme of the
adm ni strative decision being reviewed and the tine of review,
the Ordinance in effect at the time of review wll apply.
Gearhard v. Klamath County, 7 O LUBA 27 (1982); see also
Sommer v. Douglas County, 70 O App 465, 689 P2d 100 (1984)

15



W first determne whether the flood standards of
Ordi nance No. 88-02 or 83-04 apply to the decision below
ORS 215.428(3) provides as foll ows:

"If the application was conplete when first
submtted or the applicant submts the requested
additional information within 180 days of the date
the application was first submtted and the county
has a conprehensive plan and |and use regul ations
acknow edged under ORS 197.251, approval or denial
of that application shall be based wupon the
standards and criteria that were applicable at the
tine t he application was first submtted.”
(Enphasi s supplied.)

Accordingly, the county flood standards in effect at
the time intervenor's "application®™ was submtted to the
county apply.1” However, determ ning the applicable county
flood standards is sonmewhat conplicated because it is not
entirely clear what constitutes the "application”™ in this
case.

On June 14, 1988, intervenor submtted an application,
for a "first accessory dwelling for managenent housing at
the park." Record 168-169. This application was approved
by the planning departnment on the same day on the follow ng

basi s:

(court will review order to determi ne whether it conplies with
new statute and rul es because new statute and rul es would apply
on remand.)" Respondent's Brief 11 n 3.

17Wth regard to the cases cited by intervenor, Gearhard v. Kl amath
County predates ORS 215.428(3), and we do not believe that the rule
articulated in Somer v. Douglas County applies where, as here, a statute
specifically states that the regulations in effect at the tinme an
application is filed apply throughout the proceedi ngs on such application.

16



"Approved [-] Applicable Zone permts the proposed
use as an Qutright use.” Record 168-169.18

On February 6, 1990, intervenor applied for and obtained a
building permt for construction associated wth the
proposed dwel | ing.

For pur poses  of determning which county flood
standards apply wunder ORS 215.428(3), the dispositive
"application” is the one to which the county's flood control
standards are applicable. For exanple, if there is a county
ordi nance provision requiring all of the flood control
standards to be applied at the time the building permt
application is submtted, then the county is correct in
applying the provisions of Ordinance No. 88-02, because the
building permt application was submtted after the
effective date of Ordinance No. 88-02. However, if sone or
all of the flood control standards nust be applied at the
time a determnation is made on whether the proposed use
satisfies the requirenments of the zoning district, then the
flood control provisions of Ordinance No. 83-04 apply,
because the requirenments of the EFU-40 district are required
to be applied to the 1988 application for Zoning Clearance.

See Flowers v. Klamath County, 17 Or LUBA 1078, 1086-1088

(1989) (land use standards applicable at the time of the

application for site review).

18 n our Order on Mdtion to Disnmiss, we determined that the 1988 Zoning
Cl earance approval granted a "permt" under ORS 215.402(4). Kommi ng v.
Grant County, supra, slip op at 16.

17



Ordi nance 83-04 Section 3.080(6) provides in part:

"Upon receipt of an application for a use or
devel opnent permtted in the Zone with which the
[ Fl ood Pl ai n Conbi ni ng Zone] (FP) Zone is conbi ned
and that is not permtted by Subsection 2 of this
Section, the property shall be classified into
portions in the floodway, portions in the floodway
fringe, and portions outside the floodplain. Such
classification shall be conpleted by the Planning

Di rector and such classification i[s] only
appeal able to the Comm ssion. The applicant shall
provi de i nformation needed to make t he

classification and determ ne the the severity of
the potential flood conditions including but not
limted to the foll ow ng:

"(a) The location of the property with reference
to channels stations and flood ©profile
el evati ons.

"(b) The existing topography and proposed grading
pl ans for the property. Contour intervals
shall not be nore than one-foot for ground
slopes up to five percent and for areas
i mmedi ately adjacent to a stream two feet
for ground slopes between five and ten
percent and five feet for greater slopes.

"(c) The location of existing and proposed diking
revetnments if any.

"k ok k% x"  (Enphasis supplied.)

Accordi ngly, under Ordinance No. 83-04, application of
the FP conbining zone provisions is required when the county
receives an application for a "use or developnent.” W are,
however, cited to no definition in the GCZO of the terns
"use or developrment.” Additionally, it is not clear what is
meant by those terns. We read the provisions of Ordinance
No. 83-04, Section 3.080 as a whole in an effort to make

sone sense of themand to give neaning to each part. Kenton

18



Nei ghbor hood Assoc. v. City of Portl and, O LUBA

(LUBA No. 88-119, June 7, 1989) slip op 16.

The provisions of Ordi nance  No. 83-04, Section
3.080(1)(A) authorize the county to deny a proposed
devel opnent under certain conditions. Additionally,
Ordinance No. 83-04 Section 3.080(6) provides that wupon
recei pt of a devel opnent application the planning director
is required to classify the property subject to devel opnent
into areas which are within the floodway, the fl oodway
fringe and the fl oodplain, based on the characteristics of
the particular site. Ordi nance No. 83-04 Section 3.080(8)
provi des standards which authorize the county to require
redesign of a proposed developnent in order to "mnimze
fl ood damage." Ordinance No. 83-04 Section 3.080(9)
provides for specific detailed requirenents applicable to
nobi | e homes. 19

W believe these determnations are required in
response to the initial devel opnent application. It is at
the tinme of the initial developnent application that the
standards of the applicable zone are applied such that it
may be determ ned whether a proposal can be authorized, and
if so under what conditions. It makes sense to apply the
flood control regulations which could lead to the denial of

t he application, or redesign of the proposal, at this tine.

19The proposed dwelling is characterized by the parties as a nobile
hone.
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Additionally, Ordinance No. 83-04 Section 3.080(7)
specifically states that the requirenents of that subsection
are applicable only at the time of an application for a
buil ding permt. No other subsection of O dinance No. 83-04
Section 3.080 contains such an express limtation. Thi s
provi des additional support for our interpretation that the
other requirements of Odinance No. 83-04 Section 3.080
apply at the time of the initial devel opnent application.

Here, the initial developnent application was for a
"first accessory dwelling for mnagenent housing at the
park." It was this 1988 Zoning Cl earance application that
obligated the county to apply its |land use standards. This
application, in fact, resulted in the county's issuance of
the 1988 Zoning Clearance approval, and the county's
determ nation that the proposed wuse constitutes a use
permtted "outright” in the county's EFU-40 zone. See

Komming v. Grant County, supra, slip op at 16. We believe

that intervenor's application for the 1988 Zoning Cl earance
constitutes the "application" for purposes of applying

applicable flood regul ati ons. See Kirpal Light Satsang v.

Dougl as  County, 96 O App 207, 772 P2d 944, on

reconsi deration 97 Or App 614, 776 P2d 1312, rev den 308 O

302 (1989).
Accordingly, the applicable flood control regulations
are those contained in Ordinance No. 83-04 Section 3.080

Because the county adopted no findings of conpliance wth
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the flood control provisions of Odinance No. 83-04 Section
3.080, it is not possible to ascertain whether any findings
of conpliance would be supported by substantial evidence
It is for the county to apply its ordinances in the first
i nstance. 20 Because the county has not done so, we nust
sustain this assignnment of error.

The second assi gnnent of error is sustained.

The county's decision is remanded.

20Not hi ng prevents intervenor from submitting a new application. The
regulations in effect at the tinme a subsequent application is filed would
control approval or denial of such subsequent application. See Sunburst 11
Homeowners Associ ation, 101 O App 458, 790 P2d 1213, rev den 310 O 243
(1990).
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