BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
PAVELA STRAW\,
Petitioner,
VS.
LUBA No. 90-098

CI TY OF ALBANY,
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent , AND ORDER
and
M LESTONES FAM LY RECOVERY, | NC., )
Intervenor-Respondent.) )

Appeal from City of Al bany.

Pamela Strawn, Albany, filed the petition for review
and argued on her own behal f.

James V.B. Delapoer, Albany, and George B. Heilig,
Corvallis, filed a response brief on behalf of respondent
and intervenor-respondent. Wth themon the brief was Long,
Del apoer, Healy and McCann, P.C. Janmes V.B. Del apoer argued
on behalf of respondent; George B. Heilig argued on behal f
of intervenor-respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 12/ 06/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals an Albany City Council decision
denying her appeal of a City of Albany Hearings Board
(hearings board) decision approving an application to nodify
a non-conform ng use.
MOTI ON TO | NTERVENE

M| estones Fam|ly Recovery, Inc. noves to intervene on
the side of respondent. There is no objection to the
notion, and it is allowed.
FACTS

The subj ect property is designated Low Density
Residential in the Albany Conprehensive Plan and is zoned
Single Famly Residential (R-1). The property includes
8,163 square feet and is the site of the Hochstedl er House,
an historic structure constructed in 1889. The structure,
described as "a locally-significant and well-preserved
exanpl e of Stick/ Eastl ake Style architecture,” was
constructed as a single famly home and has been included on
t he National Register of Historic Places since 1980. Record
(HB) 34.1 In addition, the subject property is |ocated

within the Hacklenan Historic District, which is also |isted

1The record subnmitted by the city includes two documents -- the record
conpil ed before the city hearings board and the record conpiled before the
city council. The docunments are nunbered separately rather than

sequentially and we refer to the record before the hearings board as
"Record (HB)" and the record before the city council as "Record (CC)."
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on the National Register of Hi storic Places.

Sonetinme prior to 1971, the Hochstedler House was
converted from a single famly dwelling to a three wunit
dwel I'i ng. Under the zoning regulations in effect at that
time, three unit dwellings were allowed on lots in excess of
8, 000 square feet. Under the current R-1 zoning, the three
unit dwelling is a "non-conform ng situation."?2

The applicant proposes to convert the existing three
unit dwelling to a residential alcohol and drug treatnent
center for adolescents.3 A developnment permt is required
before nodifying a non-conformng situation. ADC 8§
1.100(1). The rel evant standards governing nodification of
a non-conformng situation are set forth at ADC 8§

1.100(5)(a) as foll ows:

"1l. The requested modifications will not create
addi ti onal adverse effects for abutting
properties or t he nei ghbor hood (e.qg.
obj ecti onabl e condi tions; vi sual , noi se,
and/or air pollution; increased vehicular
traffic, dust, or street parking).

"2. To the maxi num extent possible, as determ ned
by the approval authority, the requested
nmodi fication neets all other applicable Code

2Mul ti-family dwellings are allowed in the R1 zone if approved as part
of a planned devel opment. However, the three unit dwelling on the subject
property was not approved as part of a planned devel opnment. Under Al bany
Devel opnent Code (ADC) § 1.090(1), the term "non-conform ng situation”
i ncl udes non-conforming "lots, devel opnents, and uses * * *. "

3Up to 14 adol escents would be housed at the center for up to 90 days.
At least one supervising staff person would be on the prenises at all
times. Record (HB) 143.
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st andar ds, or necessary vari ances are

gr ant ed.

"3. The existing non-conformng situation was not
created illegally or wi t hout required
approval s. "

The hearings board conducted a public hearing on the
request on My 16, 1990 and approved the request
unani nousl vy. Petitioner and others appealed the hearings
board's decision to the city council. The city council
conducted a de novo review and held a public hearing on June
27, 1990.4 At the close of the public hearing the city
council voted 3 to 2 to deny the appeal and affirm the
heari ngs board's deci sion.

The Al bany City Council is conposed of seven nenbers.
It appears from the record that only six nmenbers were
present at the June 27, 1990 public hearing, and one nenber
"excused herself because she thought she was biased in favor

of the applicant * * *. " Respondents' Brief 5. The Al bany

4The ADC defines "de novo hearing" as follows:

"' De novo hearing' shall nmean a hearing by the review body as
if the action had not been previously heard and as if no
decision had been rendered, except that all testi nony,
evi dence, and other material from the record of the previous
consideration may be included in the record of the review"
(Emphasi s added.)

Respondent and intervenor-respondent (respondents) concede the city
council's review in this case was de novo. Respondents' Brief 1.
Actual ly, the appeal hearing apparently was limted to i ssues raised by the
appellants below in their appeal of the hearings board's decision.
However, the city council considered those i ssues de novo and conducted its
own evidentiary hearing.
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City Charter ( ACC) provides in relevant part "t he
concurrence of four of the menbers of the council shall be
necessary to decide any question before the council." ACC
Chapter 111 Section 20. Therefore, the nmotion to deny the
appeal and affirm the hearings board's decision failed
because it did not receive the required four votes.
However, the <city <council determned that "since four
affirmng votes are required to pass a notion, the decision

of the Hearings Board is affirmed." Record (CC) 8.

DECI SI ON
Petitioner asserts eight assignnents of error. We
consider only the seventh assignnent of error, in which

petitioner contends the city erroneously concluded the | egal
effect of its failure to obtain four votes in favor of a
motion to deny the appeal is to uphold the hearings board's
deci si on. Petitioner contends the city's interpretation of
the legal effect of its 3-2 vote is to render the de novo
public hearing before the city council a nullity and deny
her right under the ADC to appeal the hearings board's
decision to the city council.

Under ADC 8§ 4.140, affected parties are given the right
to appeal a decision of the hearings board to the city
counci | . Al'l parties agree that the question presented in
the appeal to the city council was whether the hearings
board' s decision should be affirmed or overturned, in whole

or in part. Further, wunder ADC 88 4.140 and 4.190, the



parties are entitled to an answer to that question.?>
ADC 8§ 4.160 governs the city council's scope of review
and provides as follows:

"Scope of Review The reviewng body shal
determ ne the scope of review on appeal to be one
of the follow ng:

"(1l) Restricted to the record nmade on the decision
bei ng appeal ed.

"(2) Limted to such issues as the review ng body
det erm nes necessary for a proper resolution
of the matter.

"(3) A de novo hearing on the nerits.™
As noted earlier in this opinion, the city conducted a de

novo review in this mtter.

ACC Chapter Il Section 20 requires "the concurrence of
four nmenbers of the of the council * * * to decide any
gquestion * * *_" Such requirenments for concurrence of a

maj ority of the governing body (as opposed to a majority
vote of a quorum are to be given effect. Such requirenents
may | eave a quorum of the governing body unable to achieve

the required mjority vote of the governing body where

SADC § 4.190 provides in part:

"* * * \Wen the [city council] nodifies or renders a decision
that reverses a decision of the hearing body, the [city
council] shall set forth its findings and state its reasons for

taking the action. When the [city council] elects to renmand
the matter back to the previous hearing body for such further
consideration as the [city council] deens necessary, it my

include a statement explaining the error found to have
materially affected the outcome of the original decision and
the action necessary to rectify such."



menbers are absent or abstain.® State ex rel Roberts wv.

G uber, 231 O 494, 498-500, 378 P2d 657 (1962). I n such
circunst ances, even though a majority of the quorumfavors a
particul ar action on a question, the city council cannot act
on the question.

Respondents <cite no authority in the ADC, ACC or
el sewhere for their contention that the failure of the
nmotion to receive four votes on June 27, 1990 has the | egal
effect of wupholding the hearings board's My 16, 1990
deci si on. Contrary to the ultinmate conclusion reached by
the city concerning the legal effect of its vote, the
unanbi guous | anguage in ACC Chapter 111l Section 20 supports
a conclusion that because there were not four votes for or
agai nst the appeal, the city council took no action on the
appeal .

Neither does the city explain the legal basis for its
view of the legal effect of the 3-2 vote in the chall enged
decision itself. Respondents' position in this appeal
concerning the legal effect of the city council's 3-2 vote
appears to rest entirely, by way of analogy, on appellate
court practice.

"Appel lants failed to convince four councillors
that the Hearings Board decision should be
reversed. The failure of the Council to nust[er]

6The Albany City Charter provides that four menbers of the council
constitute a quorum and nay conduct business. However, under Section 20
four like votes are required to take action.
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four (4) votes is not unlike an appellate court
which is deenmed to have affirnmed the |ower court
decision if it deadlocks in its review. Certainly
[the applicant] is entitled to have the [Hearings]

Board's order affirmed under the charter. [Fasano
v. Washington Co. Comm], 264 Or 574, 507 P2d 213
(1973). See also [Eastgate Theatre v. Bd. of
County Commirs], 36 O App 745, 588 P2d 640
(1978)." Respondents' Brief 14-15.

Respondents are correct that the general rule is where
an appellate court is unable to reach a majority decision,
the decision under review is considered affirnmed or the
appeal is considered denied. 5 Am Jur 2d, Appeal and Error
§ 902 (1962); 5B CJS, Appeal and Error § 1844 (1958). In
Oregon, where the Justices of the Suprenme Court or Judges of
t he Court of Appeals are equally divided in their view as to
"the judgnent to be given, the judgnent appealed from shall

be affirnmed.” ORS 1.111(5); 2.510(6); see \heeler .

Huston, 288 O 467, 476, 605 P2d 1339 (1980); Brannan V.

Slemp, 260 Or 336, 490 P2d 979 (1971).

However, respondents' appellate court practice anal ogy
fails to recognize critical differences between the function
perfornmed by |ocal governnents in their quasi-judicial |and
use decision making and the function perforned by appellate

courts.’” As respondents recognize, the applicant bears the

’As the Oregon Supreme Court explained in 1000 Friends of Oregon v.
Wasco Co. Court, 304 O 76, 82, 742 P2d 39 (1987), the rules governing
judicial conduct and procedure do not necessarily apply to |ocal governnent
qguasi -j udi ci al deci sion nakers.

"* * * The prefix 'quasi,' we recently said in another context,
"means that a thing is treated as if it were sonething it



burden of proof in denonstrating that all relevant approval
st andards governing nodification of a non-conform ng use are

met . Fasano v. Washington Co. Comm 264 O at 586;

Billington v. Polk County, 13 O LUBA 125 (1985); Bobitt .

Wal |l owa County, 10 Or LUBA 112 (1984). The hearings board

determ ned that burden was net. However, once the hearings
board's decision is appealed to the city council, the
applicant is obligated to carry its burden of proof before

the city council. See 1000 Friends of Oregon v. Benton

County, O LUBA _ (LUBA No. 90-066, Septenmber 14,

1990), slip op 10.

That the applicant had the burden of proof before the
city council is even clearer in this case because the city
council's review was de novo, and under the «city's
definition of that term the hearings board' s decision is
entitled to no weight at all and the city council considers

the matter "as if the action had not been previously heard

and as if no decision had been rendered * * *[.]" However
even where the city council's review is limted to the
evidentiary record below, the city council nust adopt its

own decision and findings. Wile the city council my adopt

t he hearings board's decision and findings as its own, the

resenbles but is not.' The quasijudicial decisions of |ocal
gener al - purpose governing bodi es resenble, or should resenble,
adj udi cations in inportant respects that bear on the procedural
fairness and substantive correctness of the decision, but in
ot her respects these bodies remain nore 'quasi' than judicial.
* x x " (Citation onmtted.)



city council is also free under ADC 8 4.190 to disagree with
t he hearings board and determ ne that the applicant failed
to carry its burden of proof.

Absent sonme ADC or city charter provision establishing
that the hearings boards' decision is revived in the event
the <city council is unable to determne whether the
applicant has carried its burden of proof, we conclude the
|l egal effect of the city council's failure to achieve the
required majority vote is that intervenor's application to
modi fy the existing non-conformng use is denied.

W find no Oregon appellate court cases directly on

poi nt . However, in Commttee for a Rickel Alternative V.

City of Linden, 111 NJ 192, 543 A2d 943 (1988)(Rickel), the

New Jersey Suprene Court held that where a de novo review of
a board of adjustnment decision granting a zoning variance
resulted in a deadlock, the |egal consequence was that the

vari ance was deni ed. See also Grant Center v. Myor &

Council, 235 NJ Super 491, 563 A2d 449 (1989); Lohrmann v.

Arundel Corp., 65 Md App 309, 500 A2d 344 (1985).

The principle underlying the above cited cases is
relatively straightforward. The applicant bears the burden
of proof in local proceedings. Where the | ocal governnent
provides a right to de novo review of an inferior tribunal's
deci sion, the applicant nmust also carry its burden of proof
before the appellate tribunal. Where the appellate tribunal

is under a legal obligation to act only where a majority of
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its nmenbers concur in the action, and a majority cannot
agree on a decision, the applicant is deened to have failed
to carry its burden of proof and the application nust be
deni ed. The result is the same whether the applicant
prevail ed before the inferior tribunal or not.38

For the reasons explained above, the city's decision
must be reversed or remanded. Qur concl usion concerning the
| egal effect of the city council's 3-2 vote (i.e., that the
application is denied) suggests the city's decision should
be reversed. For two reasons we remand rather than reverse.

First, we cannot tell from the record why Councillor

8The city in Rickel, like the City of Albany, was required by |aw to act
only where a mpjority of the city council concurred. The New Jersey
Suprene Court expl ai ned:

"x*oo* % NJ.S.A 40:55D-17(e) now provides that '[t]he
affirmative vote of a mpjority of the full aut hori zed
menber shi p of the governing body shall be necessary to reverse,
remand, or affirmwith or without conditions any final action
of the board of adjustnent.' * * *" Rickel, 111 NJ at 196

As noted earlier in this opinion, the Albany City Council conducted a de
novo review proceeding. It accepted new evidence and, had it been able to
reach a decision, it would have been required to adopt findings to support
that decision. Although the |ocal de novo proceedi ngs before the appellate
tribunals in Rickel and Grant Center were limted to the evidentiary record
conpil ed before the inferior tribunal, the New Jersey Supreme Court noted
the appellate review tribunal in conducting this type of de novo proceeding
is to "consider the record * * * and the |egal argunments of counsel and to
make its own findings and conclusions based on that record and argument.

* x ox " Rickel 111 NJ at 199. The de novo proceedings in Lohrmann were
nore |i ke the de novo proceedi ngs envisioned by ADC 8§ 4.160 and 4. 180, see
n 4. In Lohrmann, the Maryland Court of Appeals, quoting fromits earlier

deci sion in Boehmv. Anne Arundel County, 54 Ml App 497, 459 A2d 590, cert
denied 297 Ml 108 (1983), explained that under the applicable county code
de novo review "'is an entirely new hearing at which tinme all aspects of
the case should be heard anew as if no decision has been previously
rendered' * * *." Lohrmann, 65 Ml App at 319. (Enphasis in original.)
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Sil bernagel elected not to participate in the appeal.
Respondents contend in their brief that she "excused herself
because she thought she was biased in favor of the applicant
* * * " Respondent's Brief 5. As the Court of Appeals has
made clear, although the parties have a right under Fasano
to an inpartial tribunal in quasi-judicial |and use decision
maki ng, they are also entitled to a "determnation * * * py
a reasoned order based upon supported findings." Eastgate,
37 O App at 750 (citing Sunnysi de Nei ghborhood v. Cl ackanmas

Co. Comm, 280 Or 3, 20, 569 P2d 1063 (1977)).° The Court

of Appeal s expl ained as foll ows:

"The goal of the Fasano procedures is that |and-

use decisions should be mde fairly. The
abstention in this case did not prevent
partiality; instead, it prevented the decision
itself. Fasano cannot be applied so literally

that the decision-making systemis aborted because
an official charged with the public duty of
adj udi cation fears that his notivation m ght
possi bly be suspect. The court stated in Fasano,
that '[p]larties at the hearing before the county
governing body are entitled * * * to a tribuna

9 'n Eastgate, the applicant sought a plan change to develop an
i ndustrial park warehouse conplex. The county conmmissioners, like the
Al bany City Council, could only act with the concurrence of a mpjority of
the governing body. The county comm ssioners voted 2 to 1 in favor of the
application, with two county comr ssioners abstaining. O the two county
commi ssi oners who declined to participate, one abstained

"because he had been chairman of a community planning
organi zation which had studied and wunaninmously recomended
approval of the proposed plan change. The other disqualified
hi rsel f because he was a director of the Metropolitan Service
District which had expressed an interest in acquiring the
parcel as a site for a solid waste nilling-transfer station."
Eastgate, 37 Or App at 748.
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which is inpartial,” * * * but the conm ssioners'
refusal to vote here effectively denied the
petitioners their entitlement to any tribunal at

all; if there is no tribunal, partiality and
inmpartiality beconme irrelevant.” Eastgate, 37 O
App at 754.

On remand, city councillors nmay consider whether
abstention is warranted in this case, in view of the
circunstances and the above direction from the Court of
Appeal s. As addi ti onal gui dance I n maki ng t hat
determ nation, we note that the Oregon Supreme Court has
made it clear that a quasi-judicial decision nmaker is not
required to abstain nmerely to avoid an appearance of
i mpropriety. Rat her, actual bias or self interest 1is
required. 1000 Friends of Oregon v. Wasco Co. Court, 304
O at 84.

A second reason for remanding rather than reversing is
that one of the seven city council mnmenbers apparently was
not present at the public hearing and did not participate in
t he deci sion. This councillor's vote offers a second
possibility of reaching the merits in this case so that a
deadl ock may be avoided and the parties my receive the
reasoned decision to which they are entitled.10 We note
t hat even where appell ate courts have deadl ocked, cases have

on occasion been del ayed where there is an expectation that

10r course, the absent city councillor would be required to review the
record of the prior de novo proceeding unless additional proceedings are
hel d on remand.
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changes in court personnel may elimnate a deadl ock and

allow a decision on the nerits. Serra v. National Bank of

Commerce of Seattle, 27 Wash 2d 277, 178 P2d 303 (1947);

Luco v. Toro, 88 Cal 26, 25 P 983 (1891). While there may

not be an expectation of new city councillors in this case,
there <could easily be an expectation that all city
councillors would be present at the next neeting of the city
counci | . 11

Finally, we do not consider the nerits of petitioner's
remai ni ng assi gnments of error.12 However, the following is
provided as guidance to the parties on what appears to be
the central dispute in this matter. Petitioner argued
before the hearings board and in considerably nore detai
before the city council that in order for the proposed
treatnment center to conply with a variety of structural
regul ati ons, the Hochstedl er House would require significant
alterations. Petitioner contends the required alterations

will dimnish the historic significance of the Hochstedler

11we are mindful that under ORS 227.178(1) the city is obligated to take
action on an application for approval of a permt "within 120 days after
the application is deenmed conplete.” However, as we have already
explained, the city's failure to reach a mpjority vote supporting a
decision one way or the other neans the city's action is to deny the
application. Faced with that prospect, it seens likely an applicant would
agree to a reasonable extension of tinme under ORS 227.178(4) to pursue the
possibility of reaching a decision on the nerits.

12Those assignments of error, in significant part, rely on evidence
subnmitted and issues raised after the hearings board' s decision. Because a
majority of the city council was unable to reach a consensus, the city
council adopted no findings addressi ng those issues.
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House, resulting in adverse inpacts on the surrounding
historic district in violation of the criteria set forth in
ADC § 1.100(5).13

To the extent a city decision sinply approves a change
in the non-conform ng use of the existing structure with no
approval of interior or exterior modi fi cati ons to
accommpdat e that new use, we agree with respondents that no
findi ngs are required to expl ain why hypot heti cal
nodi fications to the structure do not violate the standards
governing nodification of non-conformng situations set
forth in ADC 8 1.100(5). On the other hand, it is possible
the city may wish to approve the requested nodification of
the current non-conformng use along with any interior or
exterior nodifications that nmay be necessary to accommmodate
t he proposed use -- in the sense such interior or exterior
modi fications could be made in the future w thout applying
for a devel opnent perm t under ADC § 1.100(1) or
denmonstrating that such nodifications comply wth the
criteria in ADC 8§ 1.100(5). |If this latter type of approval
is intended, the city nust explain in its findings whether
such structural nodifications will be required and, if so,
denonstrate that such nodifications are consistent with the
criteria in ADC § 1.100(5).

The city's decision is remanded.

13Those criteria are set forth in our discussion of the facts, supra.
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