BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

BO WEST,

Petitioner,
LUBA No. 90-130
VS.
FI NAL OPI NI ON

CLACKAMAS COUNTY AND ORDER

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Bo West, Clackamas, filed the petition for review and
argued on his own behal f.

G oria Gardiner, Oregon City, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 02/ 08/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the C ackams County
Hearings O ficer denying an application to divide an
Exclusive Farm Use 20-Acre (EFU-20) zoned parcel and
establish a nonfarm dwel |l i ng.

FACTS

The subject parcel consists of approximately 9.33
acres, contains Agricultural Class Il and IIl soils, and is
zoned EFU-20. There is an existing residence on the subject
parcel . Properties to the north and west are zoned for
exclusive farmuse and at | east sonme of those parcels are in
farm use. Properties to the south and east are zoned Rura
Resi dential Farm Forest 5-Acres. There are a nunber of
nonfarmdwellings in the vicinity of the proposal.

Petitioner submtted an application to divide the
subject property into two parcels, each consisting of
approximately 4.66 acres, and to place a nonfarmdwelling on
t he undevel oped parcel.

The hearings officer conducted a public hearing
regardi ng the proposal on Septenmber 5, 1990, and on Oct ober
12, 1990, i ssued a witten deci si on denyi ng t he

application.?

IWwhile it is not evident from the record, petitioner apparently
requested that the hearings officer reconsider his decision and the
heari ngs officer denied that request.
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Thi s appeal foll owed.
ASSI GNVENTS OF ERROR

As we understand it, petitioner argues that the
hearings officer's decision is based on inadequate findings
and is not supported by substantial evidence in the whole
record. Petitioner argues the hearings officer erroneously
refused to reconsider his decision. We consider these
argunents separately bel ow

A. Adequacy of Findings and Evidentiary Support

It is inportant to wunderstand that the challenged
decision is one to deny a devel opnent proposal. It is wel
established that in denying an application, the county need
only adopt findings denonstrating that one or nore of the
applicable approval standards are not net. Garre v.

Cl ackamas County, O LUBA ___ (LUBA No. 89-131, February

27, 1990), aff'd, 102 O App 123 (1990); Douglas v.

Mul t nomah County, O LUBA __ (LUBA No. 89-086, January

12, 1990), slip op 16; Van Mere v. City of Tualatin, 16 O

LUBA 671, 687 n 2 (1988).

Further, to overturn on evidentiary grounds a | ocal
government's determnation that an applicable approva
criterion is not net, it is not enough for petitioner to
show that there is substantial evidence in the record to
support his position. Rat her, the "evidence nust be such
that a reasonable trier of fact could only say petitioners’

evi dence should be believed." Morley v. Marion County, 16




Or LUBA 385, 393 (1988); MCoy v. Mrion County, 16 Or LUBA

284, 286 (1987); Weyerhauser v. Lane County, 7 O LUBA 42,

46 (1982). In other words, petitioner must denonstrate that
he sustained his burden of proof of conpliance wth

applicable criteria as a matter of | aw. Consol i dat ed Rock

Products, Inc. v. Clackanas County, 17 Or LUBA 609, 619-120

(1989); see Jurgenson v. Union County Court, 42 Or App 505

600 P2d 1241 (1979). A single basis for denial, supported
by substantial evidence, is sufficient to support a | ocal

governnment's decision. Van Mere v. City of Tual atin, supra;

Kegg v. Clackamas County, 15 O LUBA 239, 244 (1987);

Weyer hauser v. Lane County, supra.

The parties agree that the relevant county approval
standards are set forth in C ackamas County Zoning and
Devel opment Ordi nance (ZDO  401.05.2 ZDO 401.05(A) (4)
provides that the county nust find the followng to approve

a nonfarmdwelling in the EFU-20 zone:

"[ The proposed nonfarm dwelling is] situated upon
generally wunsuitable land for the production of
farm crops and livestock, considering the terrain,

2ln several of his assignments of error, petitioner suggests the
proposed dwelling and |and division should be considered as being for farm
rather than nonfarm use. However, the subject application states that its
purpose is to gain pernmission to divide the subject EFU zoned parcel to
| ocate a nonfarm dwelling. Additionally, petitioner has not submitted a
farm nmanagenment plan to establish a farm dwelling as required by
ZDO 401.04(A), and ZDO 401.09(B)(1) provides that in the EFU 20 zone,
divisions of land for farm use nmust create |lots consisting of at |east 20
acres. Accordingly, there is no basis for us to conclude that the county
erred in treating the proposal as one for a division of land to create
nonfarm parcels and to establish a nonfarm dwelling.
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adverse soil or Jland conditions, drainage and
fl oodi ng, vegetation, location and size of the
tract.”

The county findings addressing this criterion state:

"The applicant nmust establish that the subject

property IS generally unsui t abl e for t he
production of farm crops or livestock, considering
the terrain, adverse soil or l|and conditions,

drai nage or fl ooding, vegetation, |ocation or size
of the tract.

"The slope of the property ranges from O to 12
percent. These sl opes are mapped in detail on the
map i ncluded with the soils report submtted * * *
on behalf of the applicant. While the higher
slopes (8 to 12 percent) nmy inpose sonme m nor
limtation to the suitability of the property for
agricul tural pur poses, they do not pr ecl ude
several possible farmuses on the property.

"The subject property contains Jory Silty Clay
Loam soils, with an agricultural capability
classification of Classes Il and 111, depending
upon the sl ope. These soils are considered to be
good agricul tural soils and are capable of
supporting various agricultural crops * * *,.

"The record identified land conditions which do
limt the suitability of the property for sone
agricultural uses. There is a wet area located in
the south-central portion of the property, and a
dr ai nageway from this wet ar ea ext endi ng
nort hwesterly through the existing honme site area
to the north boundary of the property. The extent
of the limtation resulting from these conditions
is not clear from the record, as there is no
indication of efforts to tile and control the wet
area and much of the currently affected area runs
through the existing hone site. However, the
record does not denonstrate that these |and
conditions make the property unsuitable for farm
use.

"There is no evidence of flooding or vegetative
cover which inposes any limtation on the



potential farm uses of the property”

"The location of the property does |limt its
suitability. * * * [T]he property is |ocated
within a general area containing several rura

residential dwellings. The proximty of these
nonfarm dwellings wll I nevitably result I n
conplaints as to farm uses which require aerial
spraying, or which result in the creation of
subst anti al dust, snoke, noi se or odors.
Addi tionally, the Schuebel School 1is I|ocated a
short distance to the north. The Superintendent

of the Schuebel School District has witten to
express concerns as to certain potential farm uses
which would result in dust problenms for the
school . * * *

"On the other hand, the location also contributes
to the suitability of the property for farm use
The property is located in an area, whi ch
according to this record, allows agricultural uses
to function in the presence of substantial rura
residential devel opnent. There is no substanti al
evi dence in this record t hat agricul tural
activities are precluded because of the existence
of these rural residential uses. Addi tional ly,
the subject property is |ocated immediately
adj acent [to] parcels on the west which are | arge,
zoned for farm use and permt the potential of
conbining with the subject property, or portions
t hereof, for farm use.

"The size of the subject property does limt its
suitability for farmuse, particularly as to those
farm wuses which are land intensive. The
approximately 9.33 acre subject property is not
suitable for all crops which m ght be produced on
the property. However, the property can be
utilized for intensive farm uses, or specialty
crops, which are not l|land intensive. For exanple,
[a neighbor] testified that he is currently
developing his property as a nursery wth
greenhouses on land with approxinmately the sane
acreage available for farm use. Furt hernore, as
di scussed above, the subject property can be
conbined, in whole or in part, with the property
to the west, and possibly with the property to the



north for agricultural production.

"I'n summary, this property suffers from conditions

which limt its suitability for farm use.
However, the Hearings O ficer concludes that none
of those limtations, either individually or in
conbi nation, are sufficient to render the property
generally wunsuitable for farm uses. Primarily
because of the good agricultural soils, the
ability to wutilize the property for non-Iland
intensive farm uses and the potential for farmng
t he property in conbi nati on with adj acent

properties, the subject property is found to be
generally suitable for the production of farm
crops or livestock." Record 3-4.

Petitioner does not provide a specific explanation of
why these findings are inadequate. In the absence of such
an explanation, we conclude these findings are adequate to
establish that +the subject property is not generally
unsui table for the production of farm crops and |ivestock.

See Stefan v. Yarmhill County, O LUBA _ (LUBA No.

89-118, February 16, 1990).

Petitioner's evidentiary challenge focuses on the

characteristics limting farm use of the property, as
descri bed in t he above quot ed findi ngs. These
characteristics include the size of the subject parcel, its

proximty to a school, and the existence of certain "wet"
ar eas. Petitioner does not specifically challenge the
evidentiary support for the county's findings that the

subj ect property can generally be put to farm use despite



these limtations.3 Further, wth only one exception,
petitioner does not disagree with or dispute the facts
stated in the county findings quoted above. 4

As we understand it, petitioner argues that the
characteristics of the subject property make it only
margi nal ly productive farm |land, and that the property is
better suited to residential devel opnent. I n other words,
petitioner draws a different conclusion fromthe evidence in
the record than does the county. However, it is well
established that the choice between different reasonable

concl usi ons belongs to the county. Von Lubken v. Hood River

Count vy, O LUBA _ (LUBA No. 89-023, Septenber 8,

1989), slip op 23. We believe the county's conclusion
regarding the suitability of the subject parcel for farm use
is a reasonable one, based on the evidence in the whole

record. Under these circunstances, we may not disturb the

SAdditionally, petitioner states in the petition for review that the
subject "land is good grazing land in the dry part of the summer.”
Petition for Review 7.

4The exception is petitioner's assertion that because the adjoining
| andowner to the west does not desire to use or purchase the subject
property, the subject property cannot be put to use in conjunction wth
adj oi ning productive farm | and. However, petitioner cites no evidence in
the record to support his contention regarding the intentions of the
property owner to the west. Under these circunstances, there is no basis
to question whether the subject property can be put to farm use in
conjunction with that property. More inportantly, the record does not
denonstrate that the subject parcel cannot be used for farm use in
conjunction with other farmparcels in the vicinity.
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county's determnation in this regard.>®

Because we determ ne that one of the county's bases for
denial is supported by adequate findings and by substanti al
evidence in the whole record, there is no need to exam ne
t he adequacy of the findings and evidentiary support for
ot her county fi ndings.

The first through ninth, eleventh, twelfth, thirteenth,
fifteenth and si xteenth assignnents of error are deni ed.

B. Refusal to Reconsi der Decision

Petitioner contends the hearings officer erroneously
refused to reconsider his decision, and suggests that the
pur pose of petitioner's request for reconsideration was to
of fer additional evidence.

ZDO 1304. 03(A) governs requests for reconsideration and
provides in relevant part:

"The Hearings O ficer may rehear a matter before
it either on its own notion or upon a petition for
rehearing by an aggrieved party submtted wthin
ten (10) days of mmiling of its witten decision

* * x"  (Enphasis supplied.)

It is true that if the hearings officer elects to

rehear a particular mtter, a party wuld have an

SUnder the fifteenth assignment of error, petitioner asserts "[t]he
hearings officer did not weigh [the application] on its own nmerits. He is
obvi ously opposed to any land divisions which is apparent in reading his
deci sion on page 3 paragraph 2." Petition for Review 9.

We see nothing in the hearings officer's decision to establish that the
heari ngs officer was biased against |land divisions to the extent that he
could not render a fair and inpartial decision.
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opportunity to submt new evidence (ZDO 1304.03(B)).6®
However, ZDO 1304.03(A) is witten in nonmandatory terns.
ZDO 1304. 03(A) inmposes no obligation on the hearings officer

to grant a request for rehearing. Consol i dated Rock

Products v. Clackamas County, 17 Or LUBA at 631. Petitioner

does not explain in what way the hearings officer erred by
refusing to rehear the matter and we do not understand that
he did.

The tenth and fourteenth assignnments of error are
deni ed.

The county's decision is affirnmed.

6ZDO 1304. 03(B) provi des:

"If rehearing is granted, the application shall be heard as a
new review except that all testinobny and evidence theretofore
recei ved shall be included in the record."
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