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You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a City of Jacksonville ordinance
adopting a noratorium on new construction in all areas
served by city water facilities.

MOT| ONS

A. Motion to Supplenment Exhibits to Petitioners'
Brief or Take Official Notice

Petitioners request permssion to supplenent their
petition for review with a United States Census Bureau form
entitled "Oregon 1990 Population Totals,” which they
obt ai ned on January 31, 1991. The form shows a figure for
the "nunmber of persons” in "Jacksonville city." In the
petition for review, petitioners argue that the evidence in
the record is insufficient to show a need for a noratorium
because the record contains "no accurate population figures
and no reliable estimtes of future population * * * "
Petition for Review 21. Petitioners contend the Census
Bureau form shows the nost tinely and accurate popul ation
figure for the City of Jacksonville.

In the alternative, petitioners nobve, pursuant to

ORS 183.450(4),! that this Board take official notice of the

10RS 183.450(4) provides, as relevant:

"Agencies may take notice of judicially cognizable facts, and
they my take official notice of general, technical or
scientific facts within their specialized know edge. * * *"



Census Bureau form as judicially —cognizable facts.
According to petitioners, we may take official notice of the
form because it is an official docunent released by the
f eder al agency designated to conpile the population
i nformation contained therein.

Wth exceptions not relevant here, our review 1is
confined to the local record of the appeal ed deci sion. ORS
197.830(13) (a). The Census Bureau form which petitioners
seek to add to their petition for review is not part of the
| ocal record, and was not placed before the local decision
makers prior to their Septenber 24, 1990 decision to adopt
the challenged noratorium Therefore, that form has no
bearing on the issue raised by petitioners of whether there
is sufficient evidence in the local record concerning the
city's population to support the city's deci sion.

The Mdtion to Supplenment Exhibits to Petitioners' Brief
is denied.

ORS 183.450 governs procedures in state agency
cont est ed case heari ngs conduct ed pur suant to t he
Adm nistrative Procedures Act, and is not applicable to
revi ew proceedi ngs conducted by this Board. ORS 197.820(1).
However, it is legislative policy that the Board's deci sions
be made consistently wth sound principles governing
judicial review. ORS 197.805. Therefore, it is wthin the
Board's authority to take official notice of judicially

cogni zable law, as provided by Oregon Evidence Code (COEC)



Rul e 202. McCaw Communi cations, Inc. v. Marion County, 17

O LUBA 206, 209 (1988), rev'd on other grounds 96 O App

552 (1989); Faye Wight Neighborhood Planning Council v.

Salem 6 Or LUBA 167, 170 (1982).

The Census Bureau form of which petitioners ask that we
take official notice is not a federal rule, regulation or
some other form of |aw applicable to the appeal ed deci sion,
but rather sinply states prelimnary popul ation figures for
various Oregon cities. As noted above, our review of facts
is confined to evidence which is in the |ocal record or
submtted through an evidentiary heari ng under ORS
197. 830(13) .

Accordingly, we deny petitioners' alternative request
that we take official notice of the Census Bureau form

B. Motion to Strike Petitioners' O al Ar gument ,
Subm t Suppl enent al Response  Bri ef or Hol d
Evi denti ary Heari ng

Respondent noves to strike the portion of petitioners
oral argument before this Board concerning prejudice to
petitioners resulting from the city council's adoption of

t he chal | enged or di nance as an emer gency nmeasur e.

Respondent contends this portion of petitioners' oral
argument was untinely, because the petition for review
claims only that inproper adoption of the emergency clause
rendered the chal |l enged ordi nance invalid, not that adoption
of the enmergency clause prejudiced petitioners' rights.

Respondent argues that it is prejudiced because it has not



had an opportunity to respond to petitioners' oral argunent
on this issue.

In the alternative, respondent noves for an evidentiary
hearing on the issue of whether petitioners were prejudiced
by adoption of the challenged ordinance as an energency
measur e. Respondent also asks for an opportunity to
supplenment its response brief with witten argunent on this
i ssue.

Petitioners' first assignnent of error alleges the city
council's adoption of the challenged ordinance failed to
conply with requirenents of ORS 221.310 and the city charter
for adoption of an ordinance as an energency neasure.
Respondent's alternative notions are concerned solely wth
the issue of whether petitioners' rights were prejudiced by
t he adoption of the challenged ordinance as an energency
measure. We determne infra, under the first assignnment of
error, that we do not have jurisdiction to review a
mor at ori um ordi nance for conpliance with any requirenents
other than the provisions of ORS 197.505 to 197.530.
Therefore, the validity of the adoption of the challenged
ordi nance as an energency neasure is outside our scope of
review, and no purpose would be served by granting any of
respondent's notions.

Respondent's Motion to  Strike Petitioners' Or al
Ar gunent Subm t Suppl enent al Response Brief or Hold

Evi dentiary Hearing is denied.



FACTS

On July 10, 1990, the city council conducted a neeting
to discuss a possible building noratorium due to water
problenms. A report on the city's water system prepared by a
Water Commttee appointed by the ~city council, dated
April 10, 1990, and entitled "Water Report for the City of
Jacksonville" (Water Commttee report), was placed before
the city council during that neeting. On August 7, 1990,
the city council held a public hearing on the city's water
problems and the proposed building noratorium On
August 15, 1990, the ~city <council decided to hire an
engi neer to review the water report and update water-rel ated
engi neering figures.

On Septenber 4, 1990, the city council conducted
anot her public hearing on the city's water problens and the
proposed buil ding noratorium The hearing was continued to
Sept enber 6, 1990, for discussion of and rebuttal to the
engi neer's report. The engineer submtted a report (Bl anton
report), dated Septenber 4, 1990, and a clarifying follow up
report (Blanton supplenental report), dated Septenber 6,
1990. On Septenber 18, 1990, the city council adopted the
chal | enged or di nance I Nposi ng a noratorium on new
construction in all areas served by city water facilities.
The ordi nance i ncludes an energency cl ause.

PETI TI ONERS' STANDI NG

ORS 197.540(1) authorizes this Board to review a



moratorium on construction or land devel opnent adopted
pursuant to ORS 197.505 to 197.530 "upon petition by * * * a
person or group of persons whose interests are substantially
affected.”

Petitioners allege they:

"* * * are substantially affected because they all
have ownership interests in numerous tracts of
| and, all at various stages of devel opment, wthin
the City of Jacksonville and its proposed urban
growt h boundary. Due to the city's action
adopting a key facilities nmoratorium based on [an]
al l eged water supply problem Petitioners' ability
to use their land for the purpose which it is
currently zoned has been substantially affected.
* * *"  Petition for Review 1.

Respondent chal | enges petitioners' st andi ng.
Respondent contends petitioners have not denonstrated their
interests are substantially affected by the noratorium
because they fail to explain specifically how the noratorium
affects them economically or personally. Respondent does
not contest petitioner's allegation that they own | and
subject to the noratorium However, respondent argues the

nmoratorium inposes only a tenporary halt to devel opnent

activities wuntil the city can correct its water service
defi ci enci es. According to respondent, Iland owned by
petitioners in the city will, therefore, benefit from the

nor at ori um
Al | egati ons t hat (1) petitioners have owner ship
interests in land which is subject to an adopted noratorium

on new construction, and (2) the noratorium prevents



petitioners from devel opi ng such | and for purposes for which
it is zoned, are sufficient to denonstrate that petitioners’
interests are substantially affected by the noratorium
That the nmoratorium and the ultimate correction of the
probl ens generating the noratorium m ght eventually benefit
petitioners' property, does not alter the fact that
petitioners' interests are substantially affected by a
deci sion which prevents them from devel oping their property
as ot herw se allowed under the city's conprehensive plan and
| and use regul ations.

Petitioners have standing to seek review of the
nor at ori um

FI RST ASSI GNMENT OF ERROR

"The City Council's passage of the noratorium
ordi nance is procedurally flawed."

Petitioners contend (1) the city's charter violates
ORS 221.310 because it permts passage of an ordinance
contai ning an energency clause with fewer affirmtive votes
than required by the statute, (2) the city's adoption of the
chal | enged ordi nance containing an energency clause failed
to meet the requirenents of either the charter or the
statute, and (3) the challenged ordi nance does not conply
with city charter requirements that it be signed by the
mayor within three days after passage and be signed by the
city recorder. Petitioners argue LUBA has authority to
review these alleged errors wunder ORS 197.835(7)(a)(B),

whi ch provides that the Board may reverse or remand a | and

8



use decision if the |ocal governnment conmmtted procedural
errors which prejudiced petitioners' substantial rights.?2
The city argues that wunder ORS 197.540, LUBA has
authority to review a noratorium only to determ ne whet her
its adoption violates ORS 197.505 to 197. 530.
ORS 197.540 provides, in relevant part:

"(1) In the manner provided in ORS 197.830 to
197. 845, [ LUBA] shal | review * * * any
nor at ori um on construction or | and
devel opnent ok ok alleged to have Dbeen
adopted in violation of the provisions of ORS
197.505 to 197.530.

"(2) If the board determ nes that a noratorium or

corrective program was not adopt ed in
compliance with the provisions of ORS 197.505
to 197.530, the board shall issue an order

invalidating the noratorium

" * * * %

"(4) Notwi t hstandi ng any provi si ons of ORS
chapters 196 and 197 to the contrary, the
sole standard for review of a noratorium on
construction or |and devel opment * * * s
under the provisions of this section, and

20RS 197.835(7)(a)(B) provides, as relevant:

"* * * the board shall reverse or remand the | and use deci sion
under review if the board finds:

"(a) The local governnent * * *:

"x % % * %

"(B) Failed to follow the procedures applicable to the
matter before it in a nmanner that prejudiced the
substantial rights of the petitioner;

"x % *x * %"



such a nmoratorium shall not be reviewed for
conpliance with the statew de planning goals
adopted under ORS chapters 196 and 197.

"k ox o x x"  (Enphasi s added.)

The provisions enphasized above support the city's
contention that our authority to review a noratorium is
limted to determ ning whether its adoption conplies wth
ORS 195.505 to 197.530. Petitioners' argunment is based on
the contention that the phrase "in the manner provided in
ORS 197.830 to 197.845," used in ORS 197.540(1), mekes the
scope of review provisions of ORS 197.835 applicable to our
review of a noratorium The city contends this phrase

i ncorporates by reference only procedural requirenments for

conduct of appeals to LUBA.
In Schatz v. City of Jacksonville, O LUBA

(LUBA No. 90-153, Order on Objection to Record and Mdtion to
Di sm ss, February 6, 1991), slip op 6-9, we considered the
simlar issue of whether the phrase "in the manner provided
in ORS 197.830 to 197.845," nmmkes the standing requirenents
of ORS 197.830(2) applicable to appeals of noratoria
pursuant to ORS 197. 540:

"When the noratorium statute was initially adopted
by the legislature at a 1980 special session, it
pr ovi ded:

""In the nmanner provided in ORS 197. 305
to 197.315, the Land Conservation and
Devel opnment Conm ssion shall review upon
petition by a county, city or special
district governing body or state agency
or a person or group of persons whose

10



interests are substantially affected,
any noratorium on construction or |and
devel opnent or a corrective program

al | eged to have been adopt ed in
violation of the provisions of sections
1 to 4 of this Act.' (Enmphasi s added.)

O Laws 1980, ch 2, § 5(1).

"Thus, it is clear that under the initial
noratorium statute, the only standing requirenent
for a person or group to appeal a noratorium or
corrective program was that the person or group

have "interests [ whi ch] are substantially
af fected.' Such appeals were to be conducted by
LCDC according to the procedures of ORS 197.305 to
197. 310. [3]

"In 1983, authority to hear appeals of noratoria
and corrective prograns was transferred to this
Boar d. O Laws 1983, ch 827, 8§ 45. The
amendnments made to ORS 197.540(1) only changed
"Land Conservation and Devel opnent Conm ssion' to

' Land Use Board of Appeal s’ and repl aced
"ORS 197.305 to 197.315 (1977 Replacenment Part)’
with "ORS 197.830 to 197.845.' No other
provi si ons of ORS 197.540(1), i ncl udi ng t he

requi renent that persons or groups of persons
petitioning for review have "interests [which] are
substantially affected,” were changed.

"In replacing the phrase 'in the manner provided
by ORS 197.305 to 197.315" with the phrase '"in the
manner provided by ORS 197.830 to 197.845," t he
|l egislature sinmply replaced the procedures for
LCDC appeals found in ORS 197.305 to 197.315 with
the procedures for LUBA appeals found in ORS
197.830 to 197.845. W do not believe the
|l egislature intended by this change to inpose
addi tional standing requirenents on appeals of
noratoria and corrective prograns. * ok ok

3We explain elsewhere in the quoted order that ORS 197.305 to 197.315
set out the procedures for LCDC s conduct of appeals, but contained no
provi sions regarding standing, and that standing to initiate appeals to
LCDC was controlled solely by ORS 197.300(1).

11



(Enphasis in original; footnotes omtted.)

We Dbelieve the above reasoning applies equally to
LUBA' s scope of review under ORS 197.540. ORS 197.305 to
197. 315 (1977 Replacenent Part), the provisions governing
LCDC appeals referred to when the noratorium statute was
initially adopted in 1980, did not contain scope of review
provi si ons. 4 Thus, it is clear that wunder the initial
moratorium statute, appeals were to be conducted by LCDC

according to the procedures of ORS 197.305 to 197. 315, and

LCDC s scope of review was |limted to determ ning whether a
chall enged noratorium was adopted in violation of ORS
197.505 to 197.530. In 1983, when authority to hear appeals
of noratoria was transferred from LCDC to LUBA, anmendnents
made to ORS 197.540 only changed "Land Conservation and
Devel opment Conm ssion” to "Land Use Board of Appeals" and
replaced "ORS 197.305 to 197.315 (1977 Replacenent Part)"
with "ORS 197.830 to 197.845."

As we stated in the order quoted above, by replacing
the phrase "in the manner provided by ORS 197.305 to
197. 315" with the phrase "in the manner provided by ORS
197.830 to 197.845," the legislature sinply replaced the
procedures for LCDC appeals found in ORS 197.305 to 197. 315

with the procedures for LUBA appeals found in ORS 197.830 to

197.845. We do not believe the legislature intended by this

4L.CDC' s scope of review in appeals initiated pursuant to ORS 197.300 to
197. 315 (1977 Replacenent Part) was established by ORS 197.300(1).

12



change to alter the previously established scope of review

for appeals of noratoria. Therefore, in reviewing a
deci sion adopting a noratorium our scope of review is
limted to determ ning whether the noratoriumwas adopted in
violation of ORS 197.505 to 197.530.

The first assignnment of error is denied.

THI RD ASSI GNVENT OF ERROR

Petitioners argue the record shows that the city has
more than an adequate supply of water available from the
City of Medford. Therefore, according to petitioners, the
adoption of the noratorium violates the requirenment of ORS
197.520(2)(a) that the city denonstrate there is a need
beyond the capacity of its existing water facilities.

The city concedes that there 1is adequate water
avail able from the Medford system but contends the city's
i nadequat e storage and delivery system nakes it i npossible
for the city to rely on this available water. The city
argues it conplied wth ORS 197.520(2)(a) by adopting
findings which denonstrate that it is unable to utilize the
additional water capacity available from the City of
Medf or d.

ORS 197.520(2) provides in relevant part:

"A nmoratorium my be justified by denmonstration of
a need to prevent a shortage of key facilities as
defined in the statewide planning goals which
woul d ot herwi se occur during the effective period
of the noratorium Such a denonstration * * *
shall include * * * findings:

13



"(a) Showing the extent of need beyond the
estimted capacity of existing key facilities
expected to result from new | and devel opnent

* k* k-
’

" * *x * %"

"Key facilities" are defined in the Statew de Pl anning Goal s

as.

"Basic facilities that are primarily planned for
by | ocal government but which also may be provi ded
by private enterprise and are essential to the

support of nore intensive devel opnent, including
public school s, transportation, wat er suppl y,
sewage and solid waste disposal."” (Enphasi s
added.)

Under this assignnment of error, petitioners argue only
t hat conpliance with ORS 197.520(2)(a) requires a
denonstration that the noratorium is necessitated by an
i nadequat e source of water. However, the use of the term
"water supply" in the above quoted definition of "key
facilities" does not nean it is only the source of water
which is considered a key facility. A water supply system
adequate to support devel opnment includes not only a source
of water, but also facilities for treatnent, storage and

distribution of water.> Therefore, water treatnment, storage

5/'n the adnministrative rules adopted by LCDC to inplenent the Statew de
Pl anni ng Goals, water "public facility systens" are defined as including:

"(A) Sources of water;
"(B) Treatnent system
"(C) Storage system

14



and distribution facilities are also "key facilities" as
that termis used in ORS 197.520(2).6% Petitioners' argument
provides no basis for concluding the chall enged decision
fails to conply with ORS 197.520(2)(a).

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"Rather than plan for growth, Jacksonville has
relied on noratoria to halt construction wthin
the city."

Petitioners argue the city has a historical pattern of
relying on noratoria to "solve" planning and devel opnent
pr obl ens. Petitioners cite exanples of previous noratorium
or di nances adopt ed in 1972, 1986, 1987 and 1989.

Petitioners further contend the record in this appeal

denonstrat es city residents have "anti-devel opnent
sentinments,” and the true reason for adoption of the
moratoriumis "to stop building." Petition for Review 20.

According to petitioners, the appealed noratorium is "the
cul mnation of a pattern of abuse of noratoria by the city
* * % using noratoria to stop development within the city
limts, in areas where the land is already =zoned for

housing."” 1d.

"(D) Punping system
"(E) Primary distribution system" OAR 660-11-005(7)(a).
6We note the findings adopted in support of the challenged ordinance
explain that the noratoriumis necessitated by the existence of inadequate

wat er storage capacity and punping capacity. Record 13-18.

15



The city argues that the legality of any previously
enacted noratoriumis not relevant to whether the chall enged
moratorium was adopted in conpliance with ORS 197.505 to
197. 530. The city further argues the intent of city
residents who testified 1in support of adopting the
moratorium is irrelevant as well. According to the city,
the only issue properly before this Board is whether the
city's findings are adequate to conmply with ORS 197. 520.

We agree with the city that neither the city's adoption
of prior noratoria nor the intent of individual residents
testifying in support of the chall enged noratorium provides
a basis for finding the chall enged noratorium was adopted in
violation of ORS 197.505 to 197.530.

The fourth assignnent of error is denied.”’

SECOND ASSI GNVENT OF ERROR

"The City Council's finding that the water
shortage in the City of Jacksonville is extreme is
concl usory and not supported by the record.”

FI FTH ASSI GNMENT OF ERROR

"The water supply problenms clainmed by the city are
not at a critical stage and could be controlled
t hrough | ess onerous neans than the establishnment
of a conplete building nmoratorium for the entire

7I'n part D of their fifth assignment of error, petitioners argue the
city's failure to enforce a systens devel opment fee ordinance adopted in
1973, and to use the fees therefrom to maintain and inprove its water
facilities, shows the city "failed to conply with the prerequisites of a
key facilities noratorium" Petition for Review 24. As stated in the text
with regard to the city's past adoption of other noratoria, we fail to see
how the city's past actions are relevant to whether its adoption of the
chal I enged noratoriumconplies with ORS 197.505 to 197.530.

16



city."
SI XTH ASSI GNMENT OF ERROR

"The City has failed to accommopdate the housing
needs of the area affected.”

Under these assignnments of error, petitioners contend
the findings and evidence supporting the noratorium are
i nadequate to denmonstrate (1) new devel opnent woul d generate
a need exceeding the capacity of existing city water
facilities, (2) housing needs of the <city have been
accommopdated as nmuch as possible when allocating any
remai ning water facility capacity, and (3) there is a need
to adopt the nmoratorium to prevent a shortage of key water
facilities.

A. Exceedi ng Capacity of Existing Water Facilities

ORS 197.520(2) (a) requires that adoption  of a
nor at ori um be supported by findings:

"Showi ng the extent of need beyond the estimted
capacity of existing key facilities expected to
result from new |and devel opnent, i ncl udi ng
identification of any key facilities currently
operating beyond capacity, and the portion of such
capacity already conmitted to devel opment. "

The city adopted findings addressing ORS 197.520(2)(a).
Record 12-18. The findings conclude the city's water
storage and punping facilities have inadequate capacity to
nmeet current needs, are currently operating beyond capacity
and, therefore, there is no uncommtted capacity in the city
water system to accompdate needs resulting from new
devel opnent. Petitioners mke several challenges to the

17



city's conclusion that its water storage and punping
facilities are currently operating beyond capacity.
1. Storage Facilities

The city's findings on storage capacity state that the
city relied on the Blanton report and supplenental report,
and on the Water Committee report, subject only to the
deficiencies noted in the Blanton report. Record 13. The
findi ngs describe the three existing storage reservoirs, and

go on to state:

"* * * The theoretical total current storage [in
the three reservoirs] is [1,260,000] gallons. The
actual total storage capacity of the city of
Jacksonville is closer to [1,089,000] gallons due
to the structural Ilimtations of the existing
failing reservoirs.

"* * * Pursuant to Resolution 501 the city adopted
a storage policy of 3-5 days of average water use
plus fire storage of no less than 1,500 gallons
per mnute for duration of 6 hours based on a

popul ati on of 2,000+.[8] The city council finds

8Resol ution 501 ("A Resolution Adopting a Policy on Water Storage and
Devel opnent of a Water System Master Plan") was adopted by the city on
March 6, 1990. The resolution states that the city adopts, as "guidelines

[for] use in developnent of water storage capacity standards," the
recommendati ons set out by the Health Division of the Oregon Departnent of
Human Resources attached thereto. The Health Division reconmrendation

states in relevant part:

"* * * we recommend storage equal to 3-5 days of average water
use. This is consistent with good engineering practice and is
designed to allow at |east mninmmsystem function in the event
of power failure, main line rupture, or severe contam nation of
t he water source.

"This mniml system function would also include provision for
fire protection. The National Board of Fire Underwiters has
established fire flow rates for communities of various sizes.

18



t hat the average day's use based upon nmaster neter
readi ngs between July 1, 1988 and June 30, 1989

was 159,545,000 gallons in 365 days or 474,110
[sic 437, 110] gal l ons  per day. Bl anton' s
suppl enental report, page 2. Three tinmes the
average day['s use] is 1,311,330 gallons per day.
Fire storage of 1,500 gallons for 6 hours is
540, 000 gallons. Total storage required per
Resolution 501 is 1,331,330 + 540,000 [=]
1,851,330 [gallons]. Total required storage needs
exceed present storage capacity by 591, 330 gall ons
over (theoretical) capacity. Blanton Suppl enenta

Report, p. 2.

"* * * The <city council finds that the city
currently has an inadequate storage capacity to
supply its population of greater than 2,000
residents.” (Enphasis in original.) Record
14-15.

Petitioners make four challenges to the «city's
determnation that its storage capacity is inadequate to
nmeet present needs. First, petitioners challenge the
evidentiary support for findings, not quoted above,
concerning deterioration of and water loss from the three
existing city reservoirs. Second, petitioners contend the
city cannot accurately determ ne current city water usage,
as opposed to water |oss, and cannot determ ne whether
conservation neasures are working, because the city does not
have records detailing actual daily water consunption.
Third, petitioners contend there is insufficient evidence to
support the city's determ nation because there 1is no

accurate population figure in the record. According to

For a popul ation of approximately 2000, the required fire flow
is 1500 gallons per nmnute for a duration of 6 hours, for a
total of 540,000 gallons." Resolution 501, Exhibit A-1.
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petitioners, various estimtes of current city population in
the record are 2,195, 2,210 and 2,300. Record 43, 321, 338.
Finally, petitioners contend the Blanton reports and
Water Committee report relied on by the city do not provide
subst anti al evidence to support the <city's decision.
Petitioners argue the Blanton report indicates that nuch of
the Water Conmmittee report is not credible because it relied
on unsubstantiated allegations and wunsound engineering.
Petitioners further argue the Water Conmmttee report and
Bl ant on supplenental report contain unreliable conclusory
personal opinions. Petitioners also contend that the
Bl ant on report and suppl enental report contradict each other
and, therefore, the Blanton supplenental report cannot be
relied upon as being professional, credible and unrefuted.
Wth regard to petitioners' first challenge, the city's
findings do describe deterioration of and water |oss from
the city reservoirs, and state these problens reduce storage
capacity from a theoretical 1,260,000 gallons to an actual
1,089, 000 gall ons. Record 14. However, in denonstrating
t hat storage capacity is inadequate to neet current needs,

the findings rely on the theoretical storage capacity, not

on a |lesser actual storage capacity. I d. Therefore, the
findings on reservoir deterioration and consequent reduction
in actual storage capacity are not essential to the decision
that there is inadequate storage capacity, and it is not

necessary to determ ne whether those findings are supported

20



by substantial evidence in the record. Moorefield v. City

of Corvallis, ___ O LUBA ___  (LUBA No. 89-045,

Sept enber 28, 1989), slip op 32; Bonner v. City of Portland,
11 O LUBA 40 (1984).

Wth regard to petitioners' second challenge, both
Resol ution 501 and the chall enged decision state that the
city needs a storage capacity equal to at |east three days
of "average water use" plus required fire flow storage. The

city determned "average day's use by dividing the
di fference between the master neter readings on July 1, 1988
and June 30, 1989, by 365. Record 39. Petitioners do not
argue this is an inaccurate neans of determ ning the anount
of water consuned by the city's system on an average day.
Neither do petitioners challenge the city standard of
requiring storage capacity equal to a mninmm of three days
average use plus required fire flow Rat her, we understand
petitioners to contend the city has no way of determ ning
how much of the water consuned daily is actually used for
beneficial purposes and how nuch is lost through system
| eaks and inefficiencies. However, even if true, this
argunent provides no basis for questioning the «city's
determ nation of currently needed storage capacity.
Concerning petitioners' third challenge, the chall enged
findings state that pursuant to Resolution 501, the required

fire flow storage capacity is "based on a popul ation of

2,000+." Record 14. Resolution 501 adopts a recomendati on
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of the Health Division stating:

"* * * For a population of approximately 2,000,
the required fire flow is 1500 gallons per mnute
for a duration of 6 hours, for a total of 540,000
gallons."” Resolution 501, Exhibit A-1

Al t hough petitioners are correct that slightly different
figures for city population are found in the record, ranging
from2,195 to 2,300, these figures are not inconsistent with
the "approximately 2,000" relied on by the city in
determning the required fire flow storage capacity. I n
fact, to the extent they are higher than 2,000, they
arguably could support a determnation that even npore
storage capacity is currently required, but certainly do not
provide a basis for arguing that required storage capacity
is less than determ ned by the city.

Finally, as to petitioners' fourth challenge, we find
there are no discrepancies or contradictions between the
Wat er Comm ttee report, Bl ant on report and Bl ant on
suppl enmental report with regard to water storage capacity.
The Water Committee report sinply states that based on
Resol ution 501 and previous engineering reports, the city
currently has inadequate water storage capacity. Record
337. The Blanton report states that Blanton, as a
prof essi onal engineer, can support the statenment on this
issue in the Water Comm ttee report. Record 73. Both the
Bl anton report and supplenental report further expand on

this issue and explain the determ nation of required storage
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capacity, based on Resolution 501 and a calculation of
average daily use. Record 39, 75-76. There is no
significant difference between the required storage capacity
determned in the Blanton report and supplenental report.
The supplenental report also conpares the required storage
capacity to the existing storage capacity and determ nes
there is a deficiency of 591,330 gallons. Record 39. These
reports are substantial evidence supporting the city's
determnation of a current need beyond existing water
storage capacity.
Thi s subassi gnnent of error is denied.
2. Punmping Facilities

The city's findings on punping capacity state:

"* * * The city council finds that the city's
punping capacity is also inadequate to neet
current needs. The punping tinme of the existing

two primary punps exceeded 45 punping hours per
day and averaged 98.8% maxi num capacity between
June 25, and July 31, 1990, when some conservation
measures were in place. Bl ant on Suppl enment al
Report, p. 2.

"* * * The maxi mum punping capacity of the two
primary punps is 680 gallons per mnute and

979,200 gallon per day. Bl ant on suppl enent al
report, page 2. Pumpi ng capacity should exceed
t he maxi num one day denmand. Bl ant on suppl enent al

report, page 2. The maxi num one-day demand is 2.3
times the average day J[use], 2.3 x 437,110 or
1, 005, 353 gall ons [per day]. Blanton suppl enental
report, page 2. The maxi mum punpi ng capacity of
the two primary punps does not exceed nmaxi mum one
day demand and is short of the recommended punping
capacity by 26,150 gallons per day. * ok ox
Record 15.
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Petitioners challenge the findings concerning punping
time of the two primary city punps. Petitioners contend the
city's records are inadequate to determne the actua
running time of the punps. According to petitioners, if a
punp happens to be running at the tinme the daily log entry
is made by the city Mai ntenance Supervisor, the city assunes
it has run for 24 hours. Petitioners also argue the city
i nproperly relied only on punp running tines for June and
July, two of the hottest nonths of the year.

Petitioners also challenge the evidentiary support for
the city's calculation of punping capacity. Petitioners
argue that the Water Commttee report is not credible
because t he Bl ant on report states it relied on
unsubstantiated allegations and was not based on sound
engi neering practice. Petitioners further argue that the
calculations in the Blanton supplenental report relied on by
the city are not based on sound engineering practice, but
instead on Blanton's personal conclusions and opinions.
Petitioners also contend the punping capacity determ nation
in the Blanton supplenental report is underm ned by the
Bl anton report, which states that " punpi ng, st or age,
distribution and fire flow requirenents cannot be segregated
and anal yzed separately, but rather conplinent each other."
Record 75.

The city contends the Maintenance Supervisor's punp

| ogs, at Record 281-292, are adequate to support the city's
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findings concerning punp running tines. However, the city
al so argues that its determ nation of inadequate punping
capacity is independent from punp running tine. Accordi ng
to the city, the Blanton supplenental report indicates that
determ ning needed punping capacity from a calculated
maxi rum one-day demand, obtained by nmultiplying average
daily use by a regional standard of 2.3, is an accepted
practi ce. Under such a calculation, the city argues, the
city's water system has less than the recomended m ni mum
punpi ng capacity, regardless of the time of the year or how
many hours the punps run each day.

W agree with the city that its determnation of
i nadequat e punping capacity to neet current needs is based
upon a conparison of existing punping capacity to a
projected maxinmum day demand. The city's findings
concerning actual punp running tinme are not essential to its
determ nati on of inadequate punping capacity and, therefore,
it is not necessary to determ ne whether they are supported

by substantial evidence in the record. Moorefield v. City

of Corvallis, supra; Bonner v. City of Portland, supra.

Petitioners challenge the city's reliance on the nethod
of conparing existing punp capacity to projected maxi num day
demand to determ ne adequacy of punping capacity only by

challenging the «credibility of the Blanton and Water
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Committee reports upon which the city relies.® As described
in the previous section, petitioners contend the Blanton
report refuted the Water Committee report, and the Bl anton
report and suppl enental report are contradictory.

Wth regard to punping capacity, the Water Commttee
report states "[w]ith the current population of 2,300
(approx), the maxi num demand day has been near 1,000, 000
gallons * * *_" Record 338. Based on this, the Water
Commttee report calcul ates what the maxi num day demand for
a population of 3,350 would be, and conpares this to a
projected daily punpi ng capacity, based on pendi ng
i mprovenments to the city's punping station. 1d.

The Blanton report states that the Water Commttee
report fails to cite supporting studies or information to
validate its current maxi num day demand figure, not that the
Water Committee report's nmaxinmum day demand figure 1is
i ncorrect. Record 74. The Bl anton report does state the
Water Committee report's "determ nation of punping capacity
is not based on sound engineering practice." |d. However,

the Bl anton report al so provides:

"* * * |t is not apparent how [the maxi mum day

9Petitioners do not challenge the evidentiary support for the existing
punp capacity figure relied on by the city. Further, petitioners question
the average daily use figure used by the city only with regard to the
city's lack of know edge concerning how nuch of this water is "lost," an
argunment we rejected in the previous section. Finally, petitioners do not
specifically challenge the city's use of a factor of 2.3 in calculating
maxi mrum day dermand from average daily denmand.
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demand figure in the Water Commttee report] was
determ ned, but based on a brief investigation of
the water system it appears that this demand rate
is an estimate rather than an actual neasured
flow. There are several nethods for estimting
the historical maximum day demand, each with a
di fferent degree of confidence.

"One nmethod would be to apply a regional peaking
factor to the average annual daily demand or to
the average daily demand of the nmaxi mum nonth,
depending on the availability of accept abl e
factors. W I bur Warren, in the March, 1967,
Engi neering Report for the City of Jacksonville,
recommended a maxi num day peaking factor of 2.3

times the average daily flow Assum ng the
current average daily demand to be 437,000
gal[lons], the maxinmm day [demand] would be

1, 005, 100 gall ons. The Medford Water Conm ssion
estimted Jacksonville's maxi mum day demand for
1985 to be 0.85 M3ED, and the year 2000, 1.26 MGD
Using a linear relationship the 1990 maxi nrum day
demand would be 1.0 MG (MAC - Water System Pl an,
1987)." Record 77.

The Bl anton suppl enmental report also provides Bl ant

"personal conclusions, and [his] opinions resulting

[ hi s]
Conmi

on's

from

review of the information received from the Witer

ttee," wth regard to the conparison of punping

capacity to maxi num day demand, as foll ows:
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"* * * The maxi mum capacity of [the two prinmary]
punps is 680 gallons per mnute, and the maxinmm
punping capacity is 979,200 gallons per day.

"It is an accepted standard that punping capacity
shoul d exceed the maxi mum one-day demand. The
criteria for estimating the maxinum one-day
demand, as set forth by the Medford Water
Commi ssion is 2.3 times the average day, or 2.3 X
437,110 gallons = 1,005,353 gallons, based on
1988- 1989 usage.




"[Current] maxi mum capacity is 26,150 gallons per
day short of m ni mum recomended capacity.”
(Enphasis in original.) Record 39.

We see no contradiction between the Blanton report and
suppl enmental report with regard to determ nati on of adequacy
of punping capacity. Both reports state that nmaxi num day
demand can be calculated to be around 1,005,000 gallons,
usi ng accepted techniques.19 The supplenental report also
states (1) it is an accepted water system standard that
punpi ng capacity should exceed the maxi mum day demand, and
(2) the city's maxi mum punpi ng capacity is currently 979, 200
gal |l ons per day. Petitioners do not chall enge these points,
nor do petitioners guestion Bl anton's engi neering
qualifications. The Blanton report and supplenmental report
constitute expert opinion, upon which it is reasonable for

the city torely. See MIller v. City of Ashland, 17 O LUBA

147, 170 (1988). Accordingly, the city's determ nation of
i nadequate punping capacity is supported by substantial
evidence in the record.

Thi s subassignment of error is denied.

B. Accommodat i on of Housi ng Needs

ORS 197.520(2)(c) requires that the adoption of a
nor at ori um be supported by findings:

"That the housing needs of the area affected have
been accommdated as nuch as possible in any

10ln fact, the Water Committee report also concluded that current
maxi mum day dermand is "near 1,000,000 gallons."” Record 338.
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program for allocating any remaining key facility
capacity."

Wth regard to this standard, the findings state:

Rk the existing [water] facilities are
i nadequate to service the existing population.
Therefore, there is no remaining key facility
capacity to allocate in an allocation program No
mtigation of the effect [of the npbratorium on
housing is possible because the capacity does not
exist in the existing water facility to allow any
connections."” Record 19.

Petitioners argue the city has failed to accommodate
housing needs when allocating remaining key facility
capacity, as required by ORS 197.520(2)(c). Petitioners
chal l enge the above quoted finding on the ground the city
"does not really know at what |evel of capacity the water
systemis operating." Petitioners contend the above finding
is contradicted by the city's next finding, which states
that a report by John Jensen concluded water service was
avai l able for a specific subdivision.

The city argues that it is not possible for it to
accommodate housing needs in allocating remaining water
facility capacity because the city lacks sufficient capacity
to allow any additional burdening of the system The city
al so contends its finding concerning the 1989 Jensen report
sinply indicates what that report concl uded.

In the previous section, we rejected petitioners'
challenges to the city's determ nations that the storage and
punpi ng capacity of its water system are i nadequate to serve

current needs. Accordingly, we agree with the city that
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there is no remining water facility capacity to be
al l ocated and, therefore, no way for the city to accommdate
housi ng needs in making such allocations. 11

Thi s subassi gnnent of error is denied.

C. Need to Prevent a Shortage of Key Facilities

Petitioners present several arguments which are not
directed at specific findings required by ORS 197.520(2)(a)-
(c), but rather contend generally that the city's water
facility problenms are not critical enough to justify a
noratorium or that there are neans other than a noratorium
which wuld alleviate the <city's problens. First
petitioners argue the city failed to consider that sone
proposed developnents would actually inprove the city's
wat er system by allow ng conversion of dead end distribution
pi pes to | oops. Second, petitioners argue the city should
have considered the effect of voluntary or mandatory water
conservation measures on system capacity. Finally,
petitioners argue that only if there is an extrenely
unlikely series of events, would the «city actually

experience a water shortage.12 According to petitioners,

11we note the city's finding concerning the 1989 Jensen report does not
endorse that report's conclusion, but rather refutes it, stating the
report's nmethodology did not take into account all relevant variables.
Thus, there is no conflict between this finding and the finding stating it
is not possible for the city to accommbdate housi ng needs because there is
no remaining water facility capacity.

12petitioners argue the city's determnation of inadequate water
capacity relies on the followi ng worst case scenari o:
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relying on such an unlikely occurrence is not sufficient to
show the city has a shortage of water facilities serious
enough to warrant adoption of a noratorium under
ORS 197.520(2).

Wth regard to petitioners' first argunent, we agree
with the city that the type of water distribution
i mpr ovenent petitioners describe wwuld do nothing to
alleviate the water storage and punping capacity shortages
identified by the city as the basis for adoption of the
moratorium Wth regard to petitioners' second argunent, we
also agree with the city that at |east where a current
shortage of key facilities is denonstrated, there is no
requirenment in ORS 197.505 to 197.530 that a city nust
denonstrate it has exhausted all possible alternatives
bef ore adopting a noratorium

Petitioners' final argunent reaches the crux of the
issue of whether the city's water facility problens are

serious enough to justify the adoption of a noratorium on

new construction. ORS 197.520(2) requires a noratoriumto

be justified by denonstration of a need to prevent a

shortage of key facilities.” The city's findings state in

"* x * (1) a mjor fire (using 540,000 gal. of water);
(2) additional city water usage so high that such usage is
greater than the replacenment level provided by the existing
punps; (3) a mmjor nechanical breakdown to the supply system
(i.e., punmp failure or power failure) such that it cannot be
repaired within 2-3 days; and (4) citizen refusal to reduce
wat er usage during the energency to less than the average.
* % *"  Petition for Review 15-16.
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this regard:

"[ S] hortages exi st in the city's key water
facilities in storage, punping and delivery. Such
shortages are an inconvenience to the public and a
danger to the health, safety and welfare of the
city's citizens. These facilities are currently
operati ng beyond capacity.

"x % *x * %

"[ Al ny new devel opnent would only cause the city's
shortages to increase and becone nore acute,
presenting an even greater danger to the health,
safety and welfare of the ~city's citizens."
Record 17-18.

Petitioners' argunent is prem sed on the belief that in
order to denonstrate "a need to prevent a [water] shortage,"

the city nust show that it is reasonably probable that a

situation will occur in which city residents will be w thout
wat er . Adm ttedly, the city has not shown that w thout a
moratorium such a situation is likely to occur. Rat her,

the city has relied on accepted mninmum water system
standards for adequate water storage and punping capacity to
denonstrate that (1) its system currently does not have
adequate capacity to serve existing needs, and (2) any
addi tional construction would make the city further exceed
its water systenlis capacity, posing a greater danger to the

health, safety and welfare of the city's residents.13 W

13We enphasize that the standards relied on by the city to determne
required water system storage and punping capacity are described as
allowing for "mininmnum system function" and providing for "mninum
recommended capacity." Resolution 501, Exhibit A 1l; Record 39. They are
not standards for ideal water systens.
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believe this is sufficient to satisfy the requirenent of ORS
197. 520.

Thi s subassi gnnent of error is denied.

The second, fifth and sixth assignnents of error are
deni ed.

The city's decision is affirmed.

33



