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You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a City of Jacksonville resolution
adopting a "Water Key Facilities Shortage Correction
Programt' (Corrective Program.

FACTS

On Septenber 18, 1990, pursuant to ORS 197.520(1) and
(2), the city adopted an ordinance inposing an imedi ate
morat ori um on new construction in all areas served by city
wat er facilities (hereafter "Moratorium Ordinance").1?
ORS 197.530 provides that a city adopting such a noratorium
shall, within 60 days after the effective date of the
moratorium hold a public hearing and adopt "a program which
seeks to correct the problemcreating the noratorium?"”

On Novenber 6, 1990, the city council held a public
heari ng on a proposed corrective program At the request of
petitioner Gerald A Schatz, the hearing was continued to
Novenber 13, 1990. On Novenber 13, 1990, after concl uding
the public hearing, the city council adopted the chall enged
resol uti on adopting the Corrective Program

MOT| ONS

A. Respondent's Motion to Strike Exhibit to Petition
for Review

Respondent nmoves to strike Exhibit 5 to the petition

1This ordinance was affirmed in Schatz v. City of Jacksonville,
O LUBA ___ (LUBA No. 90-126, May 13, 1991) (Schatz 1).
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for review, a docunent titled "lInpact of Ballot Measure #5
on Local Governnent Debt Managenent," prepared by the
Muni ci pal Debt Advisory Comm ssion and dated January 1991.
Respondent objects to Exhibit 5 because it is not part of
the local record and under ORS 197.540 and 197.830(13)(a),
the Board's review is |Ilimted to the |ocal record.
Respondent contends the Board is not authorized to take
official notice of "facts" outside the local record.
Respondent also argues that Exhibit 5 is not subject to

official notice by the Board under Faye Wi ght Nei ghborhood

Pl anning Council v. Salem 6 O LUBA 167 (1982), and

subsequent deci sions, because it is not part of the city's
"organic | aw. "

Petitioners argue that Ballot Measure 5 was adopted by
the voters of Oregon and became part of the Oregon
Constitution on Novenmber 6, 1990. O Const Art XVil, §1.
Petitioners therefore contend this Board may take officia
notice of the text of Ballot Measure 5, which is found at
pages 32-34 of Exhibit 5. Wth regard to the remainder of
Exhibit 5, petitioners argue this report was the only
published material petitioners were able to find concerning
the effects of Ballot Measure 5. According to petitioners,
the report is akin to a law review article analyzing a new
law, and is appended to the petition for review for the sole
pur pose of apprising the Board of the possible ramfications

of Ball ot Measure 5.



Petitioners do not contend that Exhibit 5 itself, or
facts stated therein, was before or should have been before
the city council when it adopted the Corrective Program
Rather, the report is cited in the petition for review only
as authority supporting petitioners' argunents concerning
possible inplications of Ballot Measure 5 on inplenentation
of the Corrective Program We agree with petitioners that
this is simlar to citing and attaching to the petition for
review a law review article or excerpt from a treatise in
support of their |egal argunent. The Board may consider
such support for legal argunent in briefs wthout taking
official notice of the docunents cited. We further agree
with petitioners that we may take official notice of the
adopted text of Ballot Measure 5 at pages 32-34 of
Exhi bit 5.

Accordingly, respondent's notion to strike Exhibit 5 to
the petition for review is denied.

B. Petitioners' Mot i on to Stri ke Exhi bi t to
Respondent's Bri ef

Petitioners nove to strike Exhibit 1 to t he
respondent’'s brief, and any material in that brief's Summary
of Material Facts derived from Exhibit 1, because the
contents of Exhibit 1 are not part of the local record in
this appeal . Exhibit 1 consists of the Septenber 18, 1990
Mor at ori um Ordi nance, including supporting findings, and the
first page of the mnutes of the Septenber 18, 1990 city
counci | neeting. Petitioners argue this Board previously
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determned that the record of the proceedings leading to
adoption of the Corrective Program did not include the

Morat orium Ordi nance proceedings. Schatz . City of

Jacksonville, O LUBA _ (LUBA No. 90-153, Order on

Objection to Record and Mtion to Dismss, February 6,
1991), slip op 2-4. Petitioners further argue that even if
the Board can take official notice of the Mratorium

Ordinance itself, as part of the city's "organic |aw, " such
notice cannot extend to the Anmended Findings of Fact and
city council mnutes included in Exhibit 1.

Respondent concedes t hat t he m nut es of t he
Sept enber 18, 1990 city council neeting included as page 17
of Exhibit 1 should be stricken. However, respondent
contends this Board nmay take official notice of the

Morat orium Ordi nance as part of the city's "organic | aw.

Faye Wi ght Nei ghborhood Pl anning Council v. Salem supra.

Respondent further contends the Anmended Findings of Fact
included as pages 4-16 of Exhibit 1 were adopted by
reference as part of the Moratorium Ordinance and
therefore, are also subject to official notice.

Pursuant to the legislative policy of ORS 197.805 that
LUBA' s decisions be namde consistent with sound principles
governing judicial review, LUBA has authority to take
official notice of judicially cognizable |aw, as set out in

Oregon Evidence Code (OEC) Rule 202. McCaw Communi cati ons,

Inc. v. Marion County, 17 Or LUBA 206, 209 (1988), rev'd




other grounds 96 Or App 552 (1989); see Byrnes v. City of

Hillsboro, 104 Or App 95, 97-98, _ P2d ___ (1990). OEC
Rul e 202(7) provides that judicially cognizable | aw incl udes
"[a]ln ordinance, conprehensive plan or enactnent of any
county or incorporated city in this state * * * " We
therefore have authority to take official notice of the
Mor at ori um Ordi nance. We also agree with respondent that
the Moratorium Ordinance includes the Amended Findings of
Fact at pages 4-16 of Exhi bit 1, because they are
incorporated by reference as part of the Mratorium
Ordi nance. Therefore, the Anended Findings of Fact are part
of the judicially cognizable law of which we my take
of ficial notice.

Petitioners' notion to strike is granted with regard to
page 17 of Exhibit 1 to the respondent's brief, and is
denied with regard to the remai nder of Exhibit 1.
PETI TI ONERS' STANDI NG

Respondent chall enges petitioners' standing. I n our
February 6, 1991 Order on Objection to Record and Mdtion to
Dismss, slip op at 8-9, we determ ned that an "appearance"
is not a requirenment for standing to appeal adoption of a
corrective program Respondent asks us to reconsider that
ruling. Respondent also contends petitioners fail to
allege in their petition for review that their interests are
substantially affected by the Corrective Program as

required by ORS 197.540(1). Respondent argues that even if



petitioners make such an allegation in their answer to
respondent’'s noti on to di sm ss, t he appeal shoul d
nevertheless be dism ssed because OAR 661-10-030(3)(a)
requires such allegations to be included in the petition for
review. Respondent finally argues that even if the Board is
willing to consider the allegations in petitioners' answer
to the nmotion to dism ss, those allegations are insufficient
because they refer only to how petitioners' interests are

affected by adoption of the noratorium and do not explain

how the adoption of the Corrective Program affects
petitioners' interests.

We adhere to our determnation in the Order on
Objection to Record and Mdition to Dismss that an
"appearance" is not a requirenent for standing to appeal the
adoption of a corrective programto this Board. Ther ef ore,
the only requirenent for standing to appeal the adoption of
a corrective program pursuant to ORS 197.530 is that the
petitioner have "interests [which] are substantially
af fected" by the corrective program ORS 197.540(1).2

Respondent is correct that petitioners' allegations of
having interests substantially affected by the Corrective

Program are found in their answer to the nmotion to dismss,

2As in n 4 of that order, however, we note that because we conclude that
ORS 197.830(2) does not inpose an additional "appearance" requirenent for
standing to appeal a corrective program we do not determ ne whether
petitioner Cerald Schatz's request for a continuance at the city council's
Novenber 6, 1990 hearing constituted an "appearance."
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rather than in the petition for review, as required by
OAR 661-10-030(3)(a).3® However, technical violations of the
Board's rules which do not affect the substantial rights of
the parties do not interfere with the Board' s review
OAR 661-10- 005. Here, petitioners' allegations of standing
being in their answer to the motion to dismss did not
interfere with respondent's substantial right to prepare and
submt its argunments, as the answer to the notion to dism ss
was submtted well before the petition for review, and
respondent had a full opportunity to respond to petitioners’
allegations in its brief.

Petitioners' allegations in the answer to the notion to
dism ss state that petitioners all have ownership interests
in tracts of land which they are unable to develop during
t he pendency of the noratorium Petitioners further allege
that their interests in developing their property are
substantially inpaired by respondent's adoption of an
unwor kabl e corrective program which wll not correct the
city's alleged water supply problem and wll create a
Situation in which there is no foreseeable end to the

nmor at ori um These statenments adequately allege that

30AR 661-10-030(3) provides in relevant part:
"(3) Contents of Petition: The petition for review shall:

"(a) State the facts that establish petitioner's
standi ng . j

"x % *x * %"



petitioners have interests which are substantially affected
by the Corrective Program

Petitioners have standing to seek review of the
Corrective Program

FI RST ASSI GNMENT OF ERROR

"The city's findings in adopting the correction
program are both m nimal and conclusory.”

A. M ni mal Fi ndi ngs

Petitioners assert the only findings adopted by the
city to support its resolution adopting the Corrective
Program are the statements in the prefatory clauses of the
resol ution:

"[T]he City of Jacksonville, on Septenber 18,
1990, adopt ed amended findi ngs and t he
Jacksonville Key \Water Facilities Moratorium
Or di nance #358; and

"[Q n November 6, 1990, the City of Jacksonville
adopted a formal Request for Proposal for a Water
Systens Master Plan;.;" Record 1.

Citing Davis v. City of Bandon, 105 O App 425, __ P2d

(1991), petitioners argue this Board "nust hold the city to
stringent standards in examning its actions regarding the
correction program"” Petition for Review 6. Petitioners
contend the above quoted findings are inadequate because
they do not denonstrate how the adoption of the Corrective
Program neets statutory requirenents. Petitioners further
argue the city inproperly failed to adopt findings regarding

what the city will do if any of the steps set out in the



Corrective Programfail to occur or are ineffective.

Finally, petitioners argue there are no findings in the
deci sion or evidence in the record to support a statenent in
the Corrective Program that "[i]t is presumed at this tinme
t hat not hing short of an increase in reservoir capacity wll
increase [water] system capacity so that addi ti onal
connections to the system nmy be nade.” Record 4.
According to petitioners, city reliance on this unsupported
assunption is an indicator of lack of good faith in
devel opi ng, pursuant to ORS 197.530, a program appropriate
to correct the all eged water supply problem

The city argues that adoption of a corrective program
is governed solely by ORS 197.530, which does not require
findings to support a decision to adopt a corrective

program The city contends Davis v. City of Bandon, supra,

concerned a decision to adopt a noratorium based on
conpelling need pursuant to ORS 197.520(3) and, therefore

has little if any applicability to a decision to adopt a
corrective program pursuant to ORS 197.530. The city
further argues that even if it were required to adopt
findings in support of its decision to adopt a corrective
program adequate findings can be found in the resolution
and in the Corrective Program adopted by reference. The
city contends petitioners have failed to identify any
applicable standard with which these findings are inadequate

to denonstrate conpliance.
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Wth regard to the presunption stated in the Corrective
Program that only an increase in reservoir capacity wll
enabl e additional connections to the city's water systemto
be made, the city contends this statenent is not an absol ute
presunption, but rather a suggestion. The city points out
that the Corrective Program conmmts it to put into action
interimmeasures "to inprove the [water] system capacity or
| essen the shortage inpact * * * as soon as possible * * *_*"
Record 4. Therefore, according to the city, the stated
presunption is explicitly subject to further review

W agree wth the city that the adoption of a
corrective programis governed solely by ORS 197.530, which

provi des:

"A city, county or special district that adopts a
noratorium on construction or |and devel opnent in
conformty wth ORS 197.520(1) and (2) shal

within 60 days after the effective date of the
nor at ori um adopt a program which seeks to correct
the problem creating the noratorium The program
shall be presented at a public hearing. The city,

county or special district shall give advance
notice of the tinme and date of the public
hearing."

ORS 197.530 does not specifically require that findings be
adopted to support adoption of a <corrective program?*

However, to the extent that findings are necessary to enable

4'n contrast, ORS 197.520(1) provides that a city, county or special
district may only adopt a noratorium on construction or |and devel opnent if
"it first makes witten findings justifying the need for the noratoriumin
the manner provided for in this section."”
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this Board to determ ne whether a corrective program "seeks
to correct the problem creating the noratorium" the sole
substantive standard inposed by ORS 197.530, we also agree
with the city that we may | ook for such findings in both the
chall enged resolution and the text of the Corrective
Program which the resolution adopts by reference.

Petitioners advance two specific contentions as to why
the city's findings are inadequate. First, petitioners
contend the findings fail to explain what the city will do
if any of the steps set out in the Corrective Program fai
to occur or are ineffective. However, ORS 197.530 requires
only that a <corrective program "seeks to correct” the
probl em justifying adoption of the noratorium not that the
city explain what it will do if elenments of the Corrective
Program do not have the intended effect.

Second, petitioners contend the findings fail to
explain the basis for a presunption in the Corrective
Program that only an increase in reservoir capacity wll
enabl e additional connections to the city's water systemto
be made. However, this presunption is not absolute, as the
Corrective Program also envisions that the water system
master plan required to be adopted may identify interim
measures which the city can enploy to increase water system
capacity as soon as possible. Further, the Corrective
Program establishes priorities for approving new connections

to the water system "[s]hould |limted additional capacity
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becone available in the water system and sone new
connections be allowed" prior to the <construction of
additional reservoir capacity. Record 4. W also note that
the Moratorium O di nance, of which we take official notice,
identifies currently inadequate water storage capacity as a
justification for adoption of the noratorium Respondent's
Brief App 1, pages 9-10, 13-14. Therefore, we do not find
the challenged "presunption" to be wthout basis, or to
indicate the city's Corrective Program does not seek to
correct the problem justifying adoption of the NMoratorium
Or di nance.
The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"Although a [corrective] program adopted under
ORS 197.530 nust seek to correct the problem
creating the need for a building noratorium the
city's programfails to do so."

Petitioners argue ORS 197. 530 requires | oca
governnments to quickly determ ne what steps nust be taken to
correct the problems requiring establishment of building
moratoria. According to petitioners, legislative history of
the noratorium statute indicates ORS 197.530 requires that
the genesis of a program be outlined and a good faith
attenpt to solve the problem necessitating the noratorium be
denonst r at ed. M nutes of Senate Commttee on Housing and
U ban Affairs, My 10, 1979, page 4. Petitioners contend

the challenged Corrective Program fails to neet this
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standard for two reasons.

First, petitioners argue the city's corrective program
is inadequate because it does not specify what steps the
city will take to correct its alleged water system probl ens.
According to petitioners, the first nine nonths of the
program are consumed by the production of yet another study
of the city's water system Petitioners argue that
perform ng a study is inadequate to constitute a corrective
program Petitioners also contend the Corrective Program
does not specify, apparently because the city does not know,
what actions the city will take after the study is conpl eted
to correct its water system probl ens.

Second, petitioners argue the city failed to show a
good faith attenpt to solve the problem requiring
establi shnent of the noratorium as required by ORS 197. 530,
by failing to address adequately how it wll fund proposed
i nprovenents to its water system Petitioners contend a
bare statenent that the city "will take all action necessary
to achieve alternate funding," should a proposed bond
measure fail, i1s insufficient to denonstrate how the city
will fund the Corrective Program Record 3. Petitioners
also contend the city erred by failing to consider the
i npacts of Ballot Measure 5, passed prior to the adoption of
the Corrective Program on inplenentation of that program
According to petitioners, Ballot Measure 5 could reduce

state nonies available to correct the city's water system
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probl ens, and could inpede the city's ability to finance
I nprovenents t hr ough systens devel opnent char ges or
muni ci pal bonds.

The city argues that legislative history of the
moratorium statute indicates ORS 197.530 requires the city
to adopt a corrective program which denonstrates "a good
faith initial attenpt to begin to solve the problem™
Transcript of Senate Commttee on Housing and Urban Affairs,
May 10, 1979, Respondent's Brief, Exhibit 2, page 10. The
city contends it conplied with ORS 197.530 by adopting, in
good faith, a corrective programwhich sets forth an initia
program for correcting the city's water facilities
short ages. According to the city, it is logical that the
first step in such a program would be preparation of an
engi neering report to provide the city with a plan for itens
such as construction of an addi ti onal reservoir,
installation of an additional punping station, replacenent
of existing pipes.

The city further argues the Corrective Program
adequat el y addresses funding of proposed inprovenents. The
city points out the Corrective Program provides that a bond
measure targeting "the reservoir project” will be schedul ed
for a special election in August, 1991. Record 3. The city
further argues that it could not have addressed the inpacts
of Ballot Measure 5 in the Corrective Program because the

initial hearing on the program was held on the sane day
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Ball ot Measure 5 was put before the voters, and was
continued to Novenber 13, 1990, solely at the request of
petitioner Gerald Schatz. According to the city, no
concerns regarding the effect of Ballot Measure 5 were
rai sed at the continued hearing.

ORS 197.530 requires the city to adopt a program which
"seeks to correct the problem creating the noratorium"™ At
its May 10, 1979 hearing on SB 890, the Senate Housing and
Urban Affairs Commttee adopted the follow ng statenent by
the chairman as its intent with regard to section 4 of that

bill (now ORS 197.530):

"So |l will say that * * * the genesis of a program
shoul d be outlined, that it would be recognized by
this commttee, that the program could possibly
involve short or long term capital dedication
which m ght not be do-able at the nmonent * * *,
within the 60 days, that this program was
announced. It mght involve ballot neasures, it
m ght involve excessive levies, it mght involve
bonding, so that [it] is not ny construction that
within 60 days you would have presented an entire
plan which is a fait acconpli, or the beginning of
a fait acconpli, [wth] all the seeds of the
needed capital * * * in it, but you wuld have
denonstrated a good faith initial attenpt to begin
to solve the problem oKk Hearing no
objection, for the record, * * * the mpjority of
the commttee express [the above] interpretation
of those words in section 4 [of SB890] as their
* * * Jegislative intention. * * ** (Enphasi s
added.) Respondent's Brief, Exhibit 2, page 10.

The Corrective Program states that on Novenber 6, 1990,

the city adopted a Request for Proposal for a Water System
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Master Plan (RFP).> The program further states that on

Decenber 18, 1990, the city council wll award the water
system master plan project to the successful bidder. The
program provides that it is expected the project wll be

conpleted, and a Water System Master Plan adopted by the
city, by June 1991. The program also projects the follow ng
"m| estones"” for solving the water system capacity problens

necessitating the noratorium

(1) July 1991 -- infrastructure upgrading programwl|
be started.

(2) August 1991 -- proposed bonding nmeasure for
construction of reservoir will be scheduled in a

speci al el ection.

(3) Septenber 1991 -- if bond measure passes, RFP for
reservoir construction will be sent out; if bond
measure fails, RFP will be sent out within 30 days

of obtaining alternate funding source.

(4) Novenmber 1991 -- award of reservoir construction

5The RFP is attached to and incorporated by reference into the
Corrective Program Record 2. The RFP describes the nature of the city's
water facilities problens, including increasing demand, |ack of back-up
wat er supply, obsolete piping, inadequate punp stations, reservoirs which
are inadequate and in need of repair and |lack of funding. Record 6. The
RFP al so descri bes the services requested as including (1) planning a water
system that adequately provides for the needs of the future population
estimated in the <city's conprehensive plan, (2) investigating the
feasibility of developing an alternative water source, (3) sunmmarizing
options for replacenent of obsolete pipes, valves and other system
conponents, (4) determning the best way to wupgrade punp stations,
(5) preparing a plan for replacing i nadequate reservoirs, (6) investigating
funding options (including estimating necessary water fee increases,
drafting a systens devel opnent charge ordi nance and identifying avail able
government loan and grant programs), (7) dividing the overall water
facilities inprovenent project into discrete tasks with tinelines, and
(8) presenting the results of the study to the city in a witten report and
oral presentation. Record 6-8.
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project will be announced.

(5) April 1992 -- engineering plans will be conpleted
and adopted by the city.

(6) April 1993 -- city will reach a fully operationa
wat er system | evel necessary to neet existing and
future city needs. See Record 3.

We believe the above described steps, as set forth in
the Corrective Program are sufficient to constitute "a good
faith initial attenpt to begin to solve the [city's water]
probl em " W find nothing to indicate that spending
approximately seven nonths in developing and adopting a
water system master plan to guide subsequent corrective
measures is not contenplated or allowed by the requirenent
of ORS 197.530 that a program "seek to correct the problem
creating the noratorium” Furthernmore, the Corrective
Program addresses funding of corrective neasures, in that it
states the city wll consider a proposal to increase water
rates to fund infrastructure upgrading and will put a bond
measure to fund reservoir construction before the voters in
August, 1991. At least in the absence of any issue having
been raised in the proceedi ng bel ow regarding the effects of
Bal | ot Measure 5 on potential funding of corrective
measures, the city did not err by failing to specifically
consider the effects of Ballot Measure 5 on the Corrective
Progr am

The second assignnment of error is denied.
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THI RD ASSI GNMENT OF ERROR

"The ~correction program does not provide for
review for alnost two years, although sone of the
proposed 'repairs' should be conpleted well before
that time."

FOURTH ASSI GNMENT OF ERROR

"Although the city lists a priority for allocation
of additional service, there are no quidelines
within the correction program to determ ne how
such additional capacity wll be found, what
guidelines the city will follow to determne this
capacity or at what point during the correction
programthe city will review the system capacity.”

Petitioners argue that although the Corrective Program
envisions that interiminprovenents to the water system wi ||
be initiated by July 1991 and operational by April 1992, and
includes priorities for new connections to the city water
system shoul d additi onal capacity become avail able while the
nmoratoriumis in place, the program does not establish what
constitutes additional <capacity or provide for interim
reviews of the water system prior to May 1993 to deterni ne
whet her excess capacity exists.® According to petitioners,
by not requiring interim reviews of water system capacity,
the city fails to nmeet statutory requirements that a key

facilities noratorium be limted in scope. Petitioners

6The Corrective Program calls for "a public hearing to consider
extending, anending or repealing the Jacksonville Key Water Facilities
Moratorium Ordinance ** * in May of 1993." Record 3. The Corrective
Program also states that the "projected date for the noratorium to
term nate, absent extension thereof, by city action is My of 1993."
Record 4.
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argue ORS 197.520(2)(b) requires that a noratorium be
limted to those areas where a shortage of key facilities
woul d otherwi se occur. Petitioners also argue ORS
197.510(3) and 197.520(2)(c) require that a noratorium
m nimze inpacts on housi ng and accommpdat e housi ng needs as
much as possible.”’

The city argues that although the Corrective Program
requires interiminprovenents that may increase water system
capacity to be nmade "as soon as possible,” this is not
mandat ed by statute. Record 4. According to the city,
there is no statutory requirenent that a corrective program
include reviews to determne the existence of additional
capacity prior to termnation of the noratorium The city
argues that ORS 197.520(2) establishes standards only for
the adoption of a key facilities noratorium not a
corrective program The city further argues that ORS
197.510(3), also cited by petitioners, only sets out
| egi slative findings concerning the adoption of noratoria.

W agree with the city that ORS 197.510(3) and

’Petitioners also point out the Corrective Program states that
"approxi mately 80 new hookups have been grandfathered into the system [ by
the Mratorium Ordinance] and any analysis of additional capacity should
evaluate this additional inmpact on the [water] system" Record 4.
Petitioners argue there is nothing in the program or in the record to
support this nunmber of "grandfathered" hookups or identify how nuch system
capacity they wll use. According to petitioners, this wuncertainty
regarding how the city will allocate water system capacity anong potenti al
users al so demonstrates the city has not conplied with the requirenent of
ORS 197.520(2)(c) to acconmpdate the housing needs of the area when
al l ocating any remai ning key facility capacity.
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ORS 197.520(2)(b) and (c) do not establish standards for the
adoption of a corrective program Petitioners' argunents
under these assignnments of error provide no basis for
concluding that the Corrective Program does not "seek to
correct the problemcreating the noratorium" as required by
ORS 197. 530.

The third and fourth assignnments of error are deni ed.

The city's decision is affirmed.
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