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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a final order of the Tri-County
Metropol itan Transportation District (Tri-Met) Boar d
concerning a light rail route and alignnment, related
facilities and highway inmprovenents between downtown
Portl and and Sout hwest 185th Avenue in Hillsboro (hereafter

the Project). Tri-Met's final order selects:

"(1) The light rail route for the * * * Project
* * * including but not Ilimted to the
identification of the appropriate alignnment
in certain areas;

"(2) The |location of associated 1ight rail
facilities for the Project, including but not
limted to light rail station and park and

ride |lot |ocations; and

"(3) The highway inprovenents associated with the
Project.” Record Item 34 page 1.1

| NTRODUCTI ON
Oregon Laws 1991, chapter 3 (SB 573)(the 1991 Act) was
adopted to consolidate land use decisions related to the

Project and expedite appellate review of Tri-Met's |and use

1The record subnmitted in this proceeding consists of 5 boxes of
docunents and a nunber of oversized nmaps. Record Item 34 includes the
decision challenged in this proceeding as well as findings of fact and

concl usi ons of | aw adopted in support of the challenged deci sion.



deci sion concerning the Project.2 Oregon Laws 1991, chapter

3, section 1(1) provides as follows:

"The Legislative Assenbly finds that a failure to
obtain maxi mum federal funding at a 75 percent
|l evel for the * * * Project will seriously inpair
the viability of the transportation system pl anned
for the Portland netropolitan area, the ability of
the area to inplenment a significant portion of its
air-quality and energy efficiency strategies and
the ability of Miltnomah and Washi ngton Counties

and the Cities of Beaverton, Hillsboro and
Portland to inplement significant parts of their
conprehensi ve pl ans. The Legislative Assenbly

further finds that in order to obtain maxinmm
federal funding for the Westside Corridor Project
at a 75 percent funding level, it is necessary:

"(a) To consolidate the |and use deci sions
regarding the light rail route, the location
of associated light rail facilities and the
hi ghway i nprovenments to be included in the
Westside Corridor Project into a single |and
use deci sion;

"(b) To expedite the process for any appellate
review of the single |and use decision; and

"(c) To establish an exclusive process for
appellate review of the single Iland wuse
deci sion."

2The total estimated cost of the Project is $900 nillion. In order to
secure federal funding for 75 percent of the Project, Tri-Met nust sign a
full funding agreenent wth the Federal Urban Mass Transportation
Adm ni stration by Septenmber 30, 1991. After Septenber 30, 1991, changes in
federal |aw may reduce federal funding availability for the Project from 75

percent to 50 percent or |ess.



We first briefly discuss the significant requirenents of the
1991 Act governing Tri-Met's final order and LUBA's review
of that final order, before turning to the questions
presented in this appeal.

Section three of the 1991 Act provides that the
procedures and requirenents provided for in the 1991 Act are
"the only |and use procedures and requirenents" governing

Tri-Met's final order on the "light rail route,"” "associ ated
light rail facilities" and "hi ghway inprovenents."3

Section four requires the Land Conservation and
Devel opment Conmm ssion (LCDC) to "establish criteria to be
used by [Tri-Met] in making decisions in a final order on
light rail alignnments, station and lot |ocations and hi ghway
i nprovenents."” Section four also establishes procedures for

LCDC to follow in adopting such criteria. Section five

est abl i shes an excl usi ve expedited appel | ate revi ew

3As discussed later in this opinion, Tri-Met Board actions on the
Project are required to conply both with the requirenents of the 1991 Act
and the requirenents of the National Environnental Policy Act of 1969
( NEPA) . The chal |l enged decision was adopted to conply with the 1991 Act
only. Separate decisions yet to be adopted will be necessary to conply
with NEPA requirenents, and the 1991 Act recognizes that conpliance wth
NEPA requirenents may necessitate additional nodifications to the Project

in the future. Record Item 34, Exhibit A, pp. 1-2.



procedure for review of LCDC s criteria by the Oregon
Suprene Court.4

Section six requires that Tri-Met apply the LCDC
criteria "in making decisions in a final order on light rail
alignnents, station and | ot | ocati ons and hi ghway
i mprovenents." Section six also specifies procedures for
Tri-Met to follow in adopting its final order.

Section seven provides that all affected nunicipal
corporations nust issue appropriate permts for the Project.
Such permts may be subject to reasonable conditions of
approval. However, any such conditions of approval my not,
"by thenselves or cunulatively, prevent the inplenmentation
of [Tri-Met's] final order."” Section seven further requires
that all affected nunicipal corporations nust "[a]nend their
* * * plans * * * and land use regulations to the extent
necessary to make them consistent with [Tri-Mt's] final
order"” and that such anmendnents "shall not be revi ewabl e by
any court or agency."

Section eight establishes an expedited procedure for

review of Tri-Met's final order by LUBA. 5 LUBA' s fi nal

40n March 8, 1991, LCDC adopted nine criteria together wth an
explanation of how the criteria reflect relevant Statew de Planning Goals
and conprehensive plan policies. LCDC s decision adopting the criteria was

not appeal ed.



opinion is required to be issued within 15 days follow ng
oral argunment and is to be in the form of a recommendation
to the Oregon Suprene Court. LUBA's scope of review is as

foll ows:

"(a) [LUBA] shall recomend remand of the fina
order only if it finds that the district:

"(A) I nproperly construed t he [ LCDC]
criteria;

"(B) Exceeded its statutory or constitutiona
aut hority; or

"(C) Made a decision in the final order on
the light rail alignnments, on station or
| ot locations or on highway inprovenents
that was not supported by substanti al

evidence in the whole record. The
exi stence in t he whol e record of
subst anti al evi dence supporting a
different decision on the Ilight rail

alignments, on station or lot I|ocations
or on highway inprovenents shall not be
a ground for remand if there also was
substantial evidence in the whole record
supporting the final order.

"(b) Failure to conply with statutory procedures,
including notice requirenents, shall not be
grounds for invalidating a final order.

SMeasured fromthe date of Tri-Met's' final order, the notice of intent
to appeal nust be filed with LUBA within seven days, the record nust be
filed within eight days, the petition for review is due within ten days,
the response brief is due within 17 days and oral argunent nust be held

within 24 days.



"[ LUBA] shall recomend affirmance of all portions
of the final order for which it does not recommend
remand.” O Laws 1991, ch 3, § 8(12).

For the reasons set forth below, LUBA reconmmends that
Tri-Met's final order be affirnmed by the Suprenme Court.
STANDI NG

The 1991 Act establishes the requirenents a person nust
satisfy to petition LUBA for review of Tri-Met's final
or der. O Laws 1991, ch 3, § 8(3). Respondent contends
petitioner Kane does not satisfy the requirenment of Oregon
Laws 1991, chapter 3, section 8(3)(c) that a person nust be
"affected by residing or owning property within sight or
sound of the project, or * * * —adversely affected
econonm cally in excess of $10,000 in value."$

An affidavit regarding petitioner Kane's standing is
attached to the notice of intent to appeal.’” According to
petitioner Kane's affidavit, his law office is |ocated

approxi mately seven blocks from the proposed light rail

6Respondent does not chall enge petitioner Seto's standing. Neither does
respondent contend that petitioner Kane failed to appear below or deliver
his notice of intent to appeal as required by Oregon Laws 1991, chapter 3,

section 8(3)(a) and (hb).

‘Oregon Laws 1991, chapter 3, section 8(5)(a) requires that a notice of
intent to appeal nmust "[c]ontain an affidavit stating the facts which

support the petitioner's standing * * *."



alignment in the City of Beaverton. The City of Beaverton
presently experiences problems wth traffic congestion.
Petitioner Kane alleges that the failure of Tri-Met's final
order to provide for grade-separated intersections where the
adopted light rail alignnment crosses several busy streets in
the City of Beaverton will cause severe traffic congestion
during peak traffic hours. Petitioner Kane alleges this
congestion will be particularly severe during construction
and his clients will have great difficulty reaching his |aw
of fice. Petitioner alleges his |law practice will suffer
| ost income in excess of $10,000 if the light rail line is
constructed as proposed. 8

Petitioner Kane also alleges his residence is |ocated
near the intersection of S.W Lonmbard and S.W Denny Road in
Beaverton. Petitioner contends S.W Denny Road is a busy
street; and, as a result of the traffic congestion that wll

be caused by the at-grade light rail street intersections,

8/n support of this allegation, petitioner cites two exanples of
busi nesses which he contends were severely econonmically injured by

construction of mmjor transportation facilities and ultinately went out of

busi ness. One of the businesses was |ocated next to the existing |ight
rail line in Portland, and one was |ocated next to the freeway at Jantzen
Beach. Petitioner also cites his experience as an attorney in proving

econoni ¢ damages in support of his contentions concerning expected econom c

damages to his | aw practice.



it wll beconme even busier Dbecause traffic wll seek
shortcuts to avoid congestion. Petitioner Kane alleges his
nei ghbor hood wll be significantly inpacted by such
additional traffic and, based on his own know edge of
property values and condemmation law, his house wll be
reduced in value in excess of $10, 000. Petitioner further
all eges he could produce an expert econom st to show his
resi dence woul d be damaged in excess of $10, 000.
Respondent's brief in this appeal was filed on Apri
29, 1991, one week after the petition for review was filed
and ten days after the above described affidavit was filed
with the notice of intent to appeal. |In its brief, and in a
separate Motion to Dismss and Strike also filed on April
29, 1991, respondent argues petitioner Kane's affidavit
fails to denonstrate his |law practice will suffer injury in
excess of $10, 000. Respondent does not dispute that the
City of Beaverton currently experiences traffic congestion
the at-grade intersections may cause traffic to back up or
traffic congestion nay be exacerbated during construction.?

However, respondent contends petitioner Kane's allegation

9Respondent does dispute the magnitude of the traffic congestion inpacts
and cites to portions of the record which show, wth one possible
exception, that Level of Service D (LOS D), an acceptable |evel of service,
is expected to be nmintained at each of the at-grade intersections

identified by petitioner Kane.



that his l|law practice wll suffer injury in excess of
$10, 000 is purely speculation and w thout factual support in
the affidavit or the record of these proceedings. 10

W agree wth respondent that petitioner Kane' s
allegation that his law practice will suffer in excess of
$10,000 in damages is sonmewhat speculative and is not
clearly related to the agreed upon facts or the evidence in
t he record concerni ng expect ed traffic congestion. 11
Further, petitioner Kane's affidavit is not corroborated by
an affidavit of an econom st or other qualified expert.

However, the allegations in petitioner Kane's affidavit are

the only testinmony specifically estimating the [ikely
economic injury to his law practice.1? Al t hough the

question is close, in the absence of an opposing affidavit,

10Respondent points out the failed businesses petitioner Kane nentions
in his affidavit were adjacent to light rail and freeway facilities, unlike

petitioner Kane's |law office, which is seven bl ocks away.

11Wwe note the 1991 Act specifies no particular time frame for neasuring
damages, and the parties do not argue any particular time frame was

i nt ended.

121 t hough respondent disputes the injury in excess of $10,000 esti mated
by petitioner Kane, respondent neither identifies expert testinmony to the
contrary in the record nor attaches an affidavit refuting petitioner Kane's

al | egati ons.



we believe petitioner Kane's allegations concerning expected
econom ¢ inpacts of the Project on his own |aw practice are
adequate to denpbnstrate conpliance wth the standing
requi rement of Oregon Laws 1991, chapter 3, section 8(3).

See Searcy v. Bend Garage Conpany, 286 Or 11, 17, 592 P2d

558 (1979); Gsborn v. Hay, 284 O 133, 144, 585 P2d 674

(1978); Lewis v. Wirldwide Inports, Inc., 238 O 580, 584,

395 P2d 922 (1964).

For the reasons explained above, we believe petitioner
Kane satisfies the requirements of Oregon Laws 1991, chapter
3, section 8(3) to have standing to file a petition for

review in this matter. 13

13In view of our conclusion that petitioner Kane has standing in this
matter based on his allegations concerning expected economic injury to his
| aw practice, we do not consider the parties' simlar disputes concerning
the adequacy of the allegations concerning inpacts on petitioner Kane's
resi dence. W note, however, respondent did not challenge petitioner
Kane's allegations concerning economc injury to his residence in its
response brief or notion to dismss and strike filed April 29, 1991. On
May 2, 1991, four days before oral argunment in this appeal, respondent
filed a Supplenmental Menmorandum in Support of Mtion to Dismiss in which,
for the first tinme, respondent challenged petitioner Kane's allegations
concerning economic injury to his residence. In an ordinary appeal, this
Board would likely overlook respondent's delay in raising an issue

concerning petitioner's allegations of standing and would consider those



FI RST ASSI GNMENT OF ERROR

"SB 573 is wunconstitutional because it deprives
the cities of Portland, Beaverton and Hillsboro,
and Multnomah and Washington Counties of their
"Home Rule' rights under the Oregon Constitution

to decide matters of 'local concern' -- |and use
deci sions pertaining to the Westside Corridor
Project."”

A. Respondent's Objections Concerning the First
Assignment of Error and Motion to Strike Portions
of Petitioners' Reply Brief

Petitioners include in their argunment follow ng the
first assignment of error, but do not state in the
assignment of error itself, allegations that the 1991 Act
violates rights to equal protection of the |laws and equal
privileges and i munities guaranteed under the United States
and Oregon Constitutions. US Const, 14th Anmend; O Const,
Art |, 8§ 20.

Respondent argues petitioners' equal protection and
equal privileges and immunities allegations are unrelated to
petitioners' claimin the first assignment of error that the
1991 Act violates state constitutional honme rule provisions.

Respondent contends, because the equal protection and equal

issues if necessary. See Hilliard v. Lane County, 51 Or App 587, 595, 626

P2d 905 (1981); Kellogg Lake Friends v. City of MIwaukie, 16 Or LUBA 1093,

1095 (1988). However, as explained earlier in this opinion, this appeal is
not a typical LUBA appeal, and we are uncertain such latitude would be
warranted or justifiable under the expedited review procedures set forth in

the 1991 Act.



privileges and immunities clains were not set forth under
separate assignnments of error as required by Oregon Rul es of
Appel |l ate Procedure (ORAP) 5.45(4) and Oregon Laws 1991,
chapter 3, section 8(9), those <clainms should not be
considered by LUBA. 14 Respondent also noves to strike
portions of petitioners' reply brief in which petitioners
of fer additional argunment in support of their first
assignnment of error which, respondent argues, goes far
beyond responding to any new issues raised in the
respondent's brief.

We Dbelieve it is appropriate to consider all of
petitioners' constitutional cl ai ns. To the extent
petitioners commtted a technical error by not stating their
constitutional clainms in separate assignnments of error,
neither our review nor respondent's ability to respond to

those argunents has been prejudiced. See (Clausen .

Carstens, 83 Or App 112, 114 n 3, 730 P2d 604 (1986); SAlF
v. Webber, 66 Or App 463, 466 n 1, 674 P2d 74, rev den 296
Or 638 (1984); Golden 'B' Products v. Clark Equip., 60 O

App 39, 42 n 1, 652 P2d 832 (1982).
Petitioners' additional argunment in the reply brief in

support of their first assignnment of error generally

140regon Laws 1991, chapter 3, section 8(9) requires that the petition
for review and brief nmust "conply with the specifications for opening

briefs set forth in the rules of appellate procedure.”



el aborates upon argunents fairly presented in the petition
for review Respondent received a copy of the reply brief
four days before oral argunent and, therefore, had an
opportunity to respond to the reply brief at oral argunent.
In view of the very short period of tine allowed under the
1991 Act for petitioner to prepare and file the petition for
review, we believe it is appropriate that LUBA consider the
argunments advanced by petitioners in the reply brief in
support of the first assignnent of error.

B. Petitioners' Home Rule Argunents

The Cities of Portland, Beaverton and Hillsboro and
Washi ngton and Ml t nomah Counties have exercised their hone
rule powers under the Oregon Constitution, and each has
adopted a charter. O Const Art XI, 8 2 (cities); O Const
Art VI, 8 10 (counties). From the argunments presented in
the petition for review and the reply brief, we understand
petitioners to contend that by effectively renoving certain
| and use decision making concerning the Project from these
three cities and two counties, and giving that decision
maki ng authority to Tri-Met, the affected cities' and
counties' constitutionally protected right to honme rule is
vi ol ated and the 1991 Act is therefore unconstitutional.15

Petitioners sinply state that, by virtue of the 1991

Act, the affected cities and counties no |onger have the

15Tri-Met is a special district created pursuant to ORS chapter 267.



sane degree of planning authority over the Project that
other <cities and counties would enjoy, were simlar
transportation facilities proposed elsewhere in the state.
Citing ORS 197. 005, petitioners contend the act inproperly
preenpts "matters of | ocal concern under the Oregon
Constitution."1 Petition for Review 21. Petitioners also
suggest in their reply brief that such preenption of |ocal
pl anni ng prerogatives would be constitutionally perm ssible
under honme rule guarantees, provided it were done on a
st at ew de basi s.

Oregon's land use planning and regulatory system has
repeatedly been upheld against home rule chall enges. 1000

Friends of Oregon v. Wshington County, 80 O App 34, 36,

720 P2d 1316 (1986); City of Pendleton v. Kerns, 56 O App

812, 826, 643 P2d 658 (1982); Tillamok County v. LCDC, 56

O App 459, 461, 642 P2d 691, rev den 293 Or 373 (1982). As

160RS 197.005 is a statement of |egislative findings regarding the need

for a statew de planning program and provides in relevant part:

ko ox Kk Kk ok

"(3) Except as otherwise provided in subsection (4) of this
section, <cities and counties should remain as the
agencies to consider, pronote and nanage the loca
aspects of land conservation and devel opnment for the best
interest of the people within their jurisdictions.

"(4) The promption of coordinated statew de |and conservation
and devel opnent requires the creation of a state-w de
planning agency to prescribe planning goals and
objectives to be applied by state agencies, cities,
counties and special districts throughout the state."



respondent correctly notes, land use planning in this state
is the product of a conprehensive statutory enabling schene.
Conpr ehensi ve planning statutes both authorize and require
| ocal governnments to adopt and inplenment conprehensive plans
and | and use regul ations. Local governnent exercise of |and
use planning powers is heavily regulated by the state.1?” 1In
a nunber of instances, the legislature has specifically
limted | ocal governnent |and use regulatory authority over

certain mutters. 18

17For exanple, ORS 197.175 requires cities and counties to adopt
conprehensive plans and |and use regulations. Those plans and |and use
regul ations mnust conmply with the statewide planning goals and other
adm nistrative rules adopted by the Land Conservation and Devel opnent
Commi ssi on. ORS 197. 835. ORS 227.160 to 227.185 and 215.402 to 215.431
authorize cities and counties to adopt procedures for conduct of certain
land use proceedings, and ORS 197.763 inposes detailed statutory
requi renents concerning the conduct of quasi-judicial |and use proceedings.
ORS 215.203 to 215.337 establish a nunber of specific requirenments that

counties nust apply in their exclusive farm use zones.

185ee, e.g., ORS 527.722 (Forest Practices Act); ORS 469.400(5) (energy
facility siting); O Laws 1985, ch 679, § 5(3)(b) (solid waste disposal
facility siting); ORS ch 196 (Colunmbia River Gorge Commi ssion); O Laws

1989, ch 789; O Laws 1987, ch 321 (corrections facilities); O Laws 1987,



Prior to the Oregon Suprene Court's decision in

LaGrande/ Astoria v. PERB, 281 O 137, 576 P2d 1204 (1978),

the balancing test applied to determne whether state
| egislation inproperly inpinged upon powers reserved to
cities under constitutional honme rule provisions was
"whether the state's interest or that of the city [was]

paranpunt." State ex rel Heinig v. MIwaukie et al, 231 O

473, 481, 373 P2d 680 (1962). The Oregon Suprenme Court
recently expl ai ned:

"This balancing test remained in effect until the
nost recent reinterpretation of Oregon honme rule
in LaG ande/Astoria v. PERB, * * * where this
court hel d:

"*When a statute is addressed to a
concern of the state with the structure
and procedures of |ocal agencies, the
statute inpinges on the powers reserved
by the anmendnents to the citizens of
| ocal communities. Such a state concern
must be justified by a need to safeguard
the interests of persons or entities
affected by the procedures of |oca
governments.

"' Conversely, a general |aw addressed
primarily to substantive soci al ,
econom c, or other regulatory objectives
of the state prevails over contrary
policies preferred by sone | oca
governnments if it is clearly intended to
do so, unless the law is shown to be
irreconcil abl e with t he | ocal
community's freedom to choose its own

ch 356 (superconducting super collider); ORS 197.405 (areas of critical

concern).



political form In that case, such a
state | aw nmust yield I n t hose
particul ars necessary to preserve that
freedom of |ocal organization.'

"Id. at 156. (Footnote omtted.) Thus, the form
and structure of |ocal governnents is protected
from nost state interference, but the state nmay

with greater freedom interfere with | ocal
muni ci palities' substantive |aws." M d- County
Future Alternatives v. City of Portland, 310 O
152, 160-161 _ P2d ___ (1990) cert den US

____ (Decenber 3, 1990).

The 1991 Act was adopted to facilitate decision naking
to assure funding for a mass transportation system which
woul d be a significant addition to and part of the regional
transportation system for the Portland netropolitan area.
That regional transportation system serves a | arge nunber of
cities and counties and a significant percentage of the
state's population. Indeed, the state's general interest in
metropolitan mass transit systens is denonstrated by the
enabling legislation for mass transit districts. 19 ORS
267.010 to 267.390. We believe the 1991 Act is a "general

| aw addressed prinmarily to substantive social, economc, or

19The Project is a "mass transit system' as that termis defined at ORS
267.010(3). I ncluded anobng Tri-Met's powers under ORS chapter 267 is
authority to "[c]lontract with the United States or with any county, city,
state, or public body * * * for the construction, acquisition, purchase,
| ease, preservation, inprovenent, operation or naintenance of any nass

transit system" ORS 267.200(3).



other regulatory objectives of the state" as that concept

was used by the Oregon Suprene Court in LaG ande/ Astoria V.

PERB, although it may directly and inmmediately inpact only
three cities and two counties. 20

Petitioners have not shown t he 1991 Act IS
irreconcilable with an affected |ocal governnment's "freedom

to choose its own political form?" LaG ande/ Astoria V.

PERB, supra, 281 O at 156. Al t hough the 1991 Act denies

the affected |ocal governnents certain decision making
authority they would otherwi se be free to exercise over the
Project, we fail to see how the 1991 Act's reallocation of
that decision making authority to Tri-Met anmounts to an
infringenment of the affected cities' and counties' freedom

to choose their political form See City of Roseburg v.

Roseburg City Firefighters, 292 Or 266, 274-281, 639 P2d 90

(1981).

For a nunber of reasons we disagree with petitioners’
suggestion that ORS 197.005 establishes that the city and
county decision maki ng powers preenpted by the 1991 Act are
"matters of |ocal concern under the Oregon Constitution;" we
briefly discuss two of them First, ORS 197.005 is a

| egislative finding expressed in statute; it does not and

20petitioners do not specifically contend the 1991 Act violates the
constitutional prohibition against special or local laws. O Const Art 1V,

§ 23.



could not establish a constitutional allocation of |and use

decision making power to cities and counties. Second,
ORS 197.005 clearly does not express a statutory division of

| and use decision nmaking between the |egislature and | ocal

governnents or between different |ocal governnents. It is
sinply a legislative finding that cities and counties should
retain the ability to adopt rules, regulations and deci sions
concer ni ng | ocal aspects of | and conservati on and
devel opnent and LCDC should take certain actions to address
statew de interests.

Nothing in the home rule constitutional provisions
cited by petitioners prohibits the legislature from adopting
substantive legislation in an area where |ocal governnents

are also permtted to legislate.?1 City of Roseburg wv.

21pfter describing the futility of defining predominant state or |oca
interest by the "subject matter" of |egislation, the Oregon Suprenme Court

in LaGrande/ Astoria v. PERB, 281 Or at 154-155, explained:

"The geographic boundaries of local entities are not nuch nore
deternminative in excluding state concerns. * * * [Clity police
officers and firemen are sonetimes assigned duties beyond their
cities, but this is hardly needed to denpbnstrate a state

concern. Large conplexes of state buildings and state
personnel such as college canpuses, and indeed the state
Capitol, executive offices, and this court, depend on the

quality of police and fire protection within city lints, and
t housands of persons who frequent city streets and business
districts every day are not city residents. The state relies
on |l ocal governments for many functions deened inportant to the
state within | ocal boundaries, nost recently |and use controls.
The nmodern addition of home rule for counties would create
additional conplexities in enploying a geographic criterion for
allocating nmutually exclusive constitutional authority."



Roseburg City Firefighters, supra, 292 O at 274. We

concl ude t he | egi slature's deci sion to real | ocate
responsibility for planning and land wuse regulatory
standards and procedures for the Project in the manner
provided by the 1991 Act does not violate constitutional
home rul e provisions.

C. Equal Protection/Equal Privileges and Inmunities

Petitioners allege that the denial of |and use decision
maki ng authority to the citizens of three cities and two
counties violates the right of citizens in those cities and
counties to equal protection and equal privileges and
imunities under the Fourteenth Amendnent to the United
States Constitution and Article |, section 20, of the Oregon
Constitution.

Petitioners' equal protection and equal privileges and
imunities arguments are w thout nerit. To establish such
constitutional violations it is not sufficient to identify
sone class of persons who are accorded different treatnent
under the | aw. Laws may, and often do, affect different
groups or classes of ©persons differently. Di fferent
treatment under the |aw does not necessarily amunt to a
violation of equal ©protection or equal privileges and

imunities under the | aw. Wagner v. Marion County, 15 O

LUBA 260, 272 (1987). Petitioners have not explained why
the different treatnent accorded the <citizens of three

cities and two counties under the 1991 Act anpunts to a



violation of their constitutional rights to equal protection
and equal privileges and immunities. W fail to see how the
1991 Act violates federal and state constitutional
guarantees to equal protection of the I|aws and equal
privileges and immunities.

LUBA recommends that the first assignnment of error be
deni ed.

SECOND ASSI GNMVENT OF ERROR

"Tri-Met has exceeded its statutory authority and
therefore the final order is void because Tri-Met
through its Board of Directors did not first hold
a public hearing on the Supplenental Dr af t
Envi ronnment al | npact Statenent.”

Under this assignnment of error petitioners contend Tri-
Met failed to conply with certain federal requirenents for
public hearings on the Supplenental Draft Environnmental
| npact Statenment [SDEIS]. Petitioners rely on recitals
included in the 1991 Act to support their argunent that Tri-
Met's alleged failure to follow federal requirenents for
public hearings on the SDEIS require that the challenged

deci si on be remanded. 22

22The | anguage petitioners rely upon is as foll ows:

"Whereas aside from deternminations to be nade under federal
law, the land use related issues remaining to be resolved in
order to obtain a full funding agreenent are a choice anong
above ground and tunnel rail alignments through the Sunset
Canyon in the City of Portland and extending into
uni ncorporated Miltnomah and Washington Counties, a choice
anong rail alignnents in the City of Beaverton and extending
into unincorporated Washington County, the location of 1ight



Even if the errors petitioners identify did occur,
petitioners cite nothing in the 1991 Act which would cause
such a failure to have any bearing on the final order
challenged in this decision. The final order challenged in
this appeal is governed exclusively by state |law, as set
forth in the 1991 Act. O Laws 1991, ch 3, 8§ 3(1). The
recitals petitioners rely upon do not make conpliance with
federal SDEIS public hearing requirenents an applicable
requir ement for the final or der challenged 1in this
proceedi ng. As the 1991 Act makes clear, a clear division
is intended between the decisions required under NEPA and
the I and use decision adopted by the final order challenged
in this proceeding under state |aw. What ever effect the

failures petitioners allege may have on the validity of

rail transit stations and park-and-ride lots and the highway
i mprovenents to be included in the project. Under federal | aw,

these matters cannot be decided until after the Urban Mass
Transportation Adm nistration [UMIA] has rel eased the [SDElI S
and a public hearing on the [SDEIS] has been held. Upon

rel ease by [UMIA], the [SDEIS] nust be circulated for 45 days,
during which [Tri-Met] will hold the public hearing on the
docunent and receive witten coments. Fol I owi ng the hearing
and public comrent period, [Tri-Met] nust adopt for federal
purposes a Preferred Alternative Report, determ ning whether or
not to build the project and, if to build, determning the
light rail route, the Ilocation of associated Ilight rail
facilities and the highway inprovenments to be included in the
project * * *r.q"



deci sions required under federal |aw, they have no effect on
the validity of the final order challenged in this appeal.?23

LUBA recomends that the second assignnment of error be
deni ed.

THI RD ASSI GNMENT OF ERROR

"The final order nust be remanded because Tri-Met
did not give petitioners and others adequate
opportunity to present their views on conplex and
unresol ved | egal and factual issues.™

Under this assignnent of error, petitioners contend
Tri-Met's final order nmust be remanded because Tri-Met
inproperly limted persons wishing to present oral testinony
during the April 12, 1991 public hearing in this matter to
three mnutes of oral testinony. In addition to certain
federal law requirenents, petitioners contend Tri-Met's
refusal to allow nore than three mnutes of oral testinony
violates LCDC Criteria Nos. 1 and 2. See n 4, supra.

For the reasons already explained under the second
assignnment of error, the federal requirenents cited by
petitioners are inapplicable. Nei t her does LCDC Criterion

No. 1 have any bearing on petitioners' argunents under this

assignnent of error. LCDC Criterion No. 2 provides as
fol | ows:

23Respondent also contends that all federal requirements concerning
public hearings on the SDEIS were nmet. Because those requirenents are

i napplicable to the chall enged deci sion, we do not reach the issue.



"Hold at |east one public hearing to provide an
opportunity for the public to submt testinony on
the light rail alignments, light rail station, and
par k-and-ride | ot | ocations and the highway
i mprovenents."

Under Oregon Laws 1991, chapter 3, section 6(8), Tri-
Met is required to "allow for the subm ssion of oral and
witten testinony at the hearing, subject to such hearings
procedures as the [Tri-Met Board] may deem necessary in
order to reach an expedited decision.”™ Under this provision
of the 1991 Act, Tri-Met was clearly authorized to inpose
time limts on oral testinony. Petitioners make no claim
that the limts inmposed on oral argunent were unnecessary
"to reach an expedited decision.”

Respondent also points out that interested persons were
allowed to submt witten testinony prior to and during the
April 12, 1991 public hearing.?24 In fact, petitioners
submtted lengthy witten testinony. Record Item 30, Test.
Nos. 56, 135. In addition, oral testinony was allowed at
earlier Citizen Advisory Commttee neetings, at the SDEIS

heari ng and during open houses held in connection with the

24petitioners conplain in their reply brief that the record does not
show their witten testinony was actually read by the Tri-Mt Board. e
are not aware of any legal requirenent that the record denonstrate | ocal
government decision nmakers read all the witten testinmony subnmitted to

t hem



SDEI'S. Transcripts of those proceedings are included in the
record of this proceeding and apparently were available to
the Tri-Met Board. W fail to see how the procedure
followed by Tri-Met violated LCDC Criterion No. 2.

LUBA recommends that the third assignnment of error be
deni ed.

FOURTH ASSI GNMENT OF ERROR

"The Final Order nust be remanded because Tri - Met
did not apply Criterion No. 3 with respect to the
severe adverse econom c and other effects of not
providing grade separations for Westside |I|ight
rail in Beaverton and westerly to S.W 185th."

Petitioners contend Tri-Met failed to properly apply

LCDC Criterion No. 3, which provides as foll ows:

"ldentify adverse economc, social and traffic
i npacts on affected residential, commercial, and
i ndustrial neighborhoods, and consider mtigation
measures to reduce those inpacts which could be
i nposed as conditions of approval during the
[ NEPA] process or by affected |ocal governnments
during the permtting process.

"A. Provide for hi ghway i nprovenment s t hat
facilitate efficient traffic flow bal ancing
the need to inprove the highway system with
the need to protect affected residential,
commercial, and industrial nei ghbor hoods
and, in the City of Portland, the need to
protect the scenic qualities of the Sunset

Canyon.

"B. Provide for a light rail alignment, |ight
rail stations, and par k- and-ri de | ot,
bal ancing the need to protect af fected
residential, commer ci al , and i ndustri al
nei ghborhoods with the need for proximty and
connecti ons to pr esent or pl anned

residential, enpl oynent and recreational



areas that are capable of enhancing transit
ri dership. Par k-and-ride lots shall not be
| ocated within the central business district
of the City of Beaverton or wthin the
boundari es est abl i shed by t he Downt own
Parking and Circulation Policy of the City of
Portl and. "

Many of petitioners’ argunents under the fourth
assignment of error and the remmining assignnments of error
appear to be based on a msunderstanding of what LCDC
Criterion No. 3 requires of Tri-Met. We briefly discuss the
| egal standard inmposed on Tri-Met by LCDC Criterion No. 3
before turning to the parties' argunents.

A. Legal Standard I nposed by LCDC Criterion No. 3

Subpar agr aph A of t he criterion specifies
considerations Tri-Met is to balance in providing for
hi ghway I nprovenent s. Subpar agr aph B specifies

considerations Tri-Met is to balance in providing for "a
light rail alignment, light rail stations, and park-and-ride
lots,”™ and prohibits park-and-ride lots in two |ocations.
The first sentence of the criterion sinply requires that
Tri-Met identify specified types of adverse inpacts and
consider mtigation neasures which could be inposed later in
the NEPA or local permtting process. Therefore, although
adverse effects must be identified in Tri-Met's decision,
there is no requirement that such adverse effects be
avoi ded, elim nated or even reduced to any specific degree.

Tri-Met is only required to consider mtigation measures to



reduce i npacts. 25 Those mtigation neasures need not be
i nposed as part of the challenged final order. They need
only be mtigation measures that could be inposed "during
t he [ NEPA] process or by affected local governnments during
the permtting process.” LCDC Criterion No. 3.
B. Failure to Provide G ade-Separated Intersections
Petitioners contend the challenged final order violates

LCDC Criterion No. 3 because it fails to identify adverse

impacts that will result from Tri-Met's decision not to
provi de grade-separated intersections where Ilight rail
crosses mmjor north-south arterials in the City of
Beaverton.26 |n addition, citing Oregon Natural Resources

Council v. Marsh, 832 F2d 1489 (9th Cir 1985), petitioners

contend Tri-Met failed to provide a detailed analysis of
mtigation neasures and inproperly deferred adoption of

m tigation neasures.

25AI though LCDC provided no definition of the term we assume a
mtigation neasure is sonething that will reduce identified adverse effects

or make them | ess adverse in some way.

26petitioners cite to petitioner Kane's testinmony below, where he
identified a nunmber of streets in Beaverton that are now congested.
Petitioner Kane argued failure to provide grade-separated intersections

wi |l make the existing unacceptable situation even worse.



Taking petitioners’ | ast poi nt first, respondent

correctly points out Oregon Natural Resources Council v.

Marsh concerned federal NEPA requirenents. As noted
previously, those requirenents apply to preparation of the
Fi nal Environnmental |npact Statenent and are not applicable
to the final order challenged in this appeal. Tri-Met's
findings that mtigation nmeasures will be further eval uated
and adopted in the Final Environnental |npact Statenent and
|l ocal permtting processes are proper. Provi ded Tri-Met
consi dered such mtigation neasures as part of its decision
in this matter, LCDC Criterion No. 3 specifically provides
t hat such neasures may be i nposed at these |ater stages.

In support of its decision, Tri-Met adopted by
reference a technical nmenmorandum which addresses | ocal
traffic inpacts. Record Item 34, Exhibit A p. 21. That

t echni cal nmenorandum expl ains as foll ows:

"The quality of traffic operations on roadway
facilities is described in terns of I|evel of
service, a neasure of operational conditions and
their perception by notorists. Level - of -service
(LOS) ratings range from 'A to 'F; LOS A
represents the best operation and LOS F the

poor est oper ati on. W thin t he Portl and
metropolitan region, t he peak-hour | evel - of -
service goal is '...the maxi mum service volune at
| evel -of -service D. Deficiencies are deened to
exist at level-of-service E (exceeding the D E
boundary) . The policy does nmake all owances for

accepting a lower level of service on a facility
if policy, inmpact, or cost constraints dictate.

"Attai nnment of the regional |evel-of-service goal
would result in noderate peak-hour congestion
| evel s without significant breakdowns in flow on



any roadway facilities. For the purposes of this

docunent, facilities which do not meet the
regional goal of LOS D operation within the PM
peak hour are considered to have inpacts."
(Enphasis in original.) Record Item 4(b - #20 M
p. I11-2. (Hereafter cited as Technical Menorandum
#20 M)

Tri-Met al so adopted the follow ng findings:

"Nei ghborhood traffic inpacts that result in [LOS]
E or F are regarded as adverse inpacts. * * *
VWere LOS E or F conditions will result from LRT
i nprovenents, mtigation options are identified."
Record Item 34, Exhibit A, pp. 87, 113. (Hereafter
cited as Findings.)

We understand respondent to argue that the above
findings establish LOS A through LOS D as acceptabl e and not
causi ng adverse inpacts within the nmeaning of LCDC Criterion
No. 3. On the other hand, the findings explain LOS E or
wor se does cause adverse inpacts, requiring identification
and consideration of mtigation nmeasures under LCDC
Criterion No. 3. Petitioners do not challenge these
findings or their evidentiary support in either the petition
for review or the reply brief. Nei t her do petitioners
chal l enge the findings adopted by Tri-Met addressing the at-
grade intersections petitioner Kane alleges Tri-Met failed
to adequately consider wunder LCDC Criterion No. 3. We
di scuss those findings briefly bel ow

1. S.W Lonbard and S.W Hall Boul evard

Tri-Met's findings explain that the expected LOS from

the at-grade <crossings of S W Lonbard and S. W Hall

Boul evards is LOS A In addition, the findings explain



t hose streets would experience LOS D where they cross Canyon
Road. Respondent contends these findings explain why Tri-
Met found there will be no adverse inpacts resulting from
t hese at-grade crossings.
2. S.WCedar Hills Boul evard
Respondent cites findings which explain that the at-
grade <crossing with S W Ceder Hills Boulevard wll
experience LOS A unless a proposed East-West Arterial is
constructed, in which case the at-grade crossing with S. W
Cedar Hills Boul evard coul d experience LOS F. The findings
identify and discuss two options for mtigating traffic
congestion at S.W Cedar Hills Boul evard crossing.
3. S.W Mirray Boul evard
Al t hough petitioners contend the selected alignnment
approves an at-grade crossing with S.W Mirray, the sel ected
alignment will cross under S.W Mirray Boul evard. Techni cal
Menmor andum #20 M p. V-83. In addition, Tri-Met found the
i npacts of the S.W Murray Boulevard Station and Park-and-
Ri de station would not result in a LOS constituting adverse
i npacts. Technical Menorandum #20 M p. V- 86.
4. S.W 158th and S.W 170th Avenues
The Project alignment west of S.W Mirray Boul evard was
established by a prior decision and, therefore, is not
reviewable in this appeal. O Laws 1991, ch 3, 8 3(2). In
addition, respondent identifies findings that the LOS at

both crossings would not result in adverse inpacts.



C. Concl usi on

Tri-Met adopted findings which explain the nmethod it
used to identify adverse inpacts of the proposed at-grade
Crossi ngs. Tri-Met also adopted findings explaining why,
applying that nmethod, the at-grade crossings in Beaverton
will result in a LOS that does not cause adverse inpacts.
For the one intersection where adverse inpacts may occur
Tri-Met identifies and discusses mtigation options. I n
view of petitioners' failure to specifically chall enge any
of these findings, we believe they are adequate to
denmonstrate conpliance with LCDC Criterion No. 3. City of
Salem v. Fam lies for Responsible Govt, 64 Or App 238, 241-

242, 668 P2d 395 (1983).
LUBA recomends that the fourth assignnment of error be

deni ed.

FI FTH ASSI GNMENT OF ERROR

"The final order nmust be remanded because Tri-Met
did not adopt neasures to nmtigate the severe
adver se ef fects of i ght rail trains on
manuf acturi ng processes of Tektronix, Inc."

As explained earlier in this opinion, Tri-Met is not
obligated under LCDC Criterion No. 3 to adopt mtigation
measures as part of the final order challenged in this
appeal . To the extent the argunent under the fifth
assignnment of error goes further and alleges Tri-Mt failed
to identify adverse inpacts and consider mtigation

measures, respondent cites findings which both identify



adverse inpacts and identify possible mtigation neasures.
Respondent's Brief 38. Petitioners do not challenge either
t he adequacy of or evidentiary support for the findings
addressing possible adverse effects on Tektronix and
di scussing possible mtigation neasures.

LUBA recommends that the fifth assignment of error be
deni ed.

SI XTH ASSI GNVENT OF ERROR

"The Final Order nmust be remanded because Tri-Met
did not adopt neasures to nmtigate the severe
adver se geol ogi cal condi tions af fecting t he
proposed | ong tunnel and tunnel portals."”

LCDC Criterion No. 5 provides as foll ows:

"ldentify | andslide areas, areas of severe erosion
potential, areas subject to earthquake damage, and
| ands within the 100-year fl oodplain. Denonstrate
t hat adverse inpacts to persons or property can be
reduced or mtigated t hr ough desi gn or
construction techniques which could be inposed as
conditions of approval during the NEPA process or
by | ocal gover nnent s during the perm tting
process."

Like LCDC Criterion No. 3, LCDC Criterion No. 5 does not
require that Tri-Met adopt mtigation neasures as part of
the challenged final order. To the extent petitioners’
chal l enge can be read to allege Tri-Met failed to identify
adverse inpacts that my be associated with the types of
hazards identified in the criterion, petitioners offer no
argunment in support of that position and state, erroneously,

that no mtigation options were identified by Tri-Met.



The findings adopted by Tri-Met appear to address the
concerns that are required to be addressed under LCDC
Criterion No. 5. Findings 64-69. Potential adverse inpacts
are identified. The findings discuss possible design
solutions to mtigate those inpacts or avoid them
Petitioners' wundeveloped claim that Tri-Met's decision is
i nadequate to denonstrate conpliance with LCDC Criterion No.

5 provides no basis for renmand. See City of Salem wv.

Fam | ies for Responsible Govt, supra.

LUBA recommends that the sixth assignnment of error be
deni ed.

SEVENTH ASSI GNMENT OF ERROR

"The Final Order must be remanded because Tri-Met
did not adopt neasures to mtigate danage to the
envi ronnent caused by Westside Corridor light rail
and hi ghway construction along Hi ghway 26 (Sunset
Hi ghway) and Hi ghway 217."

As noted above, Tri-Met's failure to adopt mtigation
measures as part of its final order provides no basis for
remand. In their argunment under this assignnment of error
petitioners contend Tri-Met's decision violates LCDC
Criterion No. 3 because it fails to adequately address
environnmental and traffic inpacts that will be associated
with construction of the [ight rail and highway inprovenents
al ong Hi ghway 26 and Hi ghway 217.

Respondent cites findings which identify and discuss
adverse inpacts of the Project along H ghways 26 and 217.

Respondent's Brief 40. The findings also identify and



di scuss possible mtigation neasures. Petitioners offer no
ar gunent explaining why the findings identified by
respondent fail to identify and consider possible mtigation
measure, as LCDC Criterion No. 3 requires.

LUBA recommends that the seventh assignnment of error be
deni ed.

El GHTH ASSI GNMENT OF ERROR

"The Final Order nmust be remanded because Tri-Met
did not conply with LCDC criteria with respect to
the Westside Corridor Project as the project
adversely affects Brookdal e, the Colf Cr eek
Apartments conplex, the Pointer Property, Cornel
Farms, S.W 76th and adjacent neighborhoods al ong
the Hi ghway 26 segnment bet ween Sylvan and the
H ghway 26- Hi ghway 217 junction."

In the petition for review, follow ng the above quoted
assi gnnent of error, petitioners set forth narrative

desi gnated as "Argunent."?27 Petition for Review 35-41.

27Under Oregon Laws 1991, chapter 3, section 8(10), petitions for review
are required to conply with the specifications for opening briefs set forth
in the Oregon Rules of Appellate Procedure. ORAP 5.45 provides in
pertinent part:

"(1) Assignnments of error are required in all opening briefs
of appellants * * *,

"x % % * %

"(4) Each assignnent of error shall be clearly and concisely
stated under a separate and appropriate heading, [and]
must be specific * * *,

"x % % * %



However, pages 35 through 38 of the petition for review
sinply set forth, verbatim portions of pages one through
seven of the notice of intent to appeal.?28 The quoted
portions of the notice of intent to appeal raise many issues
and are nore accurately characterized as "assignnments of
error"” than as "argunent." As required by Oregon Laws 1991,
chapter 3, section 8(10), petitioners next cite portions of

the record which petitioners contend denonstrate these

i ssues were raised during the April 12, 1991 public hearing.
Petition for Review 39. Finally, the petition for review
provi des two pages of argunent. Petition for Review 40-41.

Respondent argues we should decline to review the
ei ghth assignnment of error because it does not conply with
ORAP 5.45 and Oregon Laws 1991, chapter 3, section 8(10).
However, respondent al so provides a detailed response to the
i ssues identified on pages 35-38 in the petition for review
W do not believe it is appropriate to refuse to review

petitioners' allegations on pages 35 through 38. We

"(6) A separate argunent shall follow each assignnment of error
except that if several assignnents of error present
essentially the sanme |legal question, the argunent in
support of them shall be conbined so far as practicable.

"x * % * % "

280regon Laws 1991, chapter 3, section 8(5)(b) requires that a notice of
intent to appeal "[s]tate with particularity the grounds upon which the

petitioner assigns error."



therefore briefly discuss the issues petitioners raise
before considering the argunments petitioners devel op under
this assignnment of error on pages 40 through 41 of the
petition for review.

The issues petitioners identify on pages 35 through 38
of the petition for review can be placed into one or nore of
five general categories. First petitioners argue that
certain inapplicable approval standards are violated.?2°
Second, petitioners reassert their argunent that Tri-Met
failed to adopt mtigation nmeasures.30 Third, petitioners
argue that certain commercial establishnents and residences
wi |l be adversely affected and Tri-Met failed to identify or
consi der adverse inpacts, engage in the balancing required
by the LCDC Criteria or discuss mtigation nmeasures.31
Fourth, petitioners cite a nunber of aspects of the Project

which they believe wll have adverse inpacts, but do not

29For exanple, petitioners contend that the "1983 Community Plan for

Cedar Hills" is violated. Petition for Revi ew 35.

30We explain under the fourth assignment of error that Tri-Met is not

required by the LCDC Criteria to adopt mitigation nmeasures.

3lln each case, in response, respondent cites findings considering
adverse effects, bal ancing various considerations and discussing mtigation
measures and notes the identified findings are not specifically chall enged

by petitioners.



expl ain why such adverse inpacts justify remand of the final
order. 32 Fifth, petitioners argue there were various
problenms with the |ocal proceedings but do not explain why
t hose problens provide a basis for remand.33 We concl ude
the issues identified by petitioners on pages 35 through 38
of the petition for review provide no basis for remand.

Petitioners present additional argunents on pages 40
t hrough 41 of the petition for review First, petitioners
contend Tri-Met staff inproperly submtted a supplenental
staff report shortly before the April 12, 1991 neeting.
Record Item 34, pp. 1-12.

32For exanple, petitioners contend construction of a transit station
near the entrance to the Golf Creek Apartnents is not consistent wth
provi di ng enmergency services to the area that will lose its present access
to Hi ghway 26. As we have explained above, the LCDC Criteria specifically
envision that there may be adverse inpacts fromthe Project. Consequently,
the existence of adverse inpacts, in and of itself, provides no basis for

remand.

33For exanple, petitioners contend maps showing the sel ected option were
not consi stent throughout the proceedi ngs, causing confusion and nm sl eadi ng
| ocal decision nmakers. Petitioners also argue there was no opportunity to
guestion certain governnent officials about notes taken at certain

nmeetings. Petition for Review 37-38.



Respondent points out Oregon Laws 1991, chapter 3,
section 6(2) specifically allows such anmendnents to the
staff report wup to the time of the public hearing.
Respondent also argues the staff report revisions were not
substantial and petitioner had an opportunity to present
witten testinony at the hearing, after the anended staff
report was made avail able. There was no error.

Petitioners next argue Record Item 34 Exhibit C was not
avail abl e before the April 12, 1991 public hearing in this
mat t er.

Respondent explains that Record Item 34 Exhibit Cis an
amendnent to the proposed findings, and was adopted as part
of the findings by Tri-Met to justify its decision. The
anmended findings were adopted to respond to evidence
submtted at the April 12, 1991 hearing and were not
required by Oregon Laws 1991, chapter 3, section 6(6) to be
prepared before the public hearing. W agree wth
respondent.

Finally, on page 40 of the petition for review,
petitioners explain their central di spute under this
assignnment of error is that termnation of the present
access to Hi ghway 26 at S.W 76th Avenue will have a variety
of adverse inpacts on nearby residential and comerci al
properties by virtue of the |oss of access to Hi ghway 26 and
the need to purchase additional property to provide

alternative access. However, the LCDC Criteria cited by



petitioners do not prohibit adverse inpacts. Nei t her do
those criteria require that Tri-Met design the Project in a
way that will avoid the adverse inpacts to which petitioners
obj ect. Al t hough the LCDC Criteria require that Tri-Met
identify adverse inpacts and consider mtigation neasures,
they do not require that Tri-Met resolve adverse inpacts in
the same way petitioners would or to petitioners'
sati sfaction. Petitioners disagreenent with the way in
which Tri-Mt suggests in its findings it wll mtigate
adverse i npacts provides no basis for remand.

LUBA recommends that the eighth assignnment of error be
deni ed.
MOT| ONS

A nunmber of notions remain pending before the Board in
this matter. Qur rulings on those notions are as foll ows.

A Respondent's May 6, 1991 Motion to Strike

Respondent noves to strike portions of page 15 of
petitioners' reply brief.

The motion is denied. 34

B. Petitioners' May 6, 1991 Official Notice Request

Petitioners request that LUBA take official notice of

certain pleadings in Intermark Golf Course v. State of

34We denied the renmminder of respondent's May 6, 1991 nption to strike

in our discussion of the first assignnment of error.



Oregon, a circuit court proceeding now pending in the
Washi ngton County Circuit Court. ORS 40.090.

Wth excepti ons not applicable to the offered
documents, LUBA's reviewis |limted to the record below W
conclude the offered docunents are not appropriate docunents
for official notice by LUBA.

The notion is denied.35

C. Petitioners' My 9, 1991 Motion to Respond to New
Aut hority

Petitioners submtted and nove for perm ssion to file a
witten response to authorities cited by respondent at oral
ar gunent .

The notion is all owed.

D. Petitioners’ May 10, 1991 Motion Requesting
O ficial Notice

Petitioners request that the Board take official notice
of "Northwest Hills Natural Areas Protection Plan."

The nmotion is all owed. 36

35Even if we were to take official notice of the docunents, they woul d

not affect our reconmendation to the Suprene Court in this matter.

36LUBA may take official notice of local |aw. However, as explained in
the body of this opinion, we conclude that the applicable law is as set
forth in the 1991 Act. Therefore, although we take official notice of the
Northwest Hills Natural Areas Protection Plan as requested, that docunent

can provide no basis for reversal or remand of the chall enged deci sion



RECOVIVENDATI ON
LUBA recomends that the Suprenme Court affirm Tri-Met's

final order.



