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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

PATRI CI A BRANDT, GERTRUDE BRANDT, )
JOHN CRAVEN, LORI CRAVEN, ESTHER )
ERI KSON, WAYNE FELLER, MARY FELLER, )
GUY SAMPSON, M NETTA SAMPSON, )
HENRY WATSON, and JEANNE WATSON,

Petitioners,
LUBA No. 91-042
VS.
FI NAL OPI NI ON

MARI ON COUNTY, AND ORDER

)

)

)

)

)

)

)

)

Respondent , )

)

and )

)

BLAZER | NDUSTRI ES, | NC., )
)
)

| nt ervenor - Respondent .

Appeal from Marion County.

M Chapin M| bank, Salem filed the petition for review
and argued on behalf of petitioners.

Jane Ell en Stoneci pher and Kenneth Sherman, Jr., Salem
filed a response brief and argued on behalf of respondent
and intervenor-respondent. Wth them on the brief was
Sher man, Bryan, Sherman & Muirch.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RVED 09/ 18/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o O A W N P O © O N O o M W N B O

Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a Mari on County Boar d of
Conm ssi oners order approving a conditional use permt for
t he manufacture of prefabricated structural wood products.
MOTI ON TO | NTERVENE

Bl azer Industries, Inc., the applicant below noves to
intervene on the side of respondent in this proceeding.
There are no objections to the notion, and it is all owed.
FACTS

The subject property is |ocated within the urban growh
boundary (UGB) of the City of Silverton, desi gnat ed
| ndustrial on the Marion County Conprehensive Plan (plan)
map, and zoned Industrial Comrercial (1C). The northern
portion of the property is bordered on the east, north and
west by land outside the UGB designated Primary Agriculture
and zoned Exclusive Farm Use (EFU). The southern portion of
the property is bordered on the east, south and west by | and
within the UGB designated Rural Residential and zoned
Acreage Residential - 5 Acre Mnimm (AR-5). The subj ect
property contains intervenor's existing structural wood
products manufacturing operation.

| ntervenor purchased the southern portion of the
subject property in 1967. In 1976, the nature of
intervenor's operations changed fromthe manufacture, rental

and service of portable toilets to the manufacture of
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prefabricated structural wood products. On January 24,
1978, in response to a request by intervenor and the then
owner of the northern portion of the subject property, the
property was rezoned from EFU and Residential Agricultural
to IC, in which the manufacture of prefabricated structural
wood products is a conditional use. Marion County Ordi nance
No. 497. Later in 1978, intervenor purchased the northern
portion of the subject property, and rented it out to
i ndustri al users. In 1982, intervenor expanded its
operation to the northern portion of the subject property.
At no time did intervenor obtain a conditional use perm:t
for its operation.

In 1986, intervenor purchased EFU-zoned land to the
north and east of the subject property, outside the UGB, for
future expansion of its operation. In Decenber 1987,
intervenor applied to the county for a conprehensive plan
amendnent and zone change to add 8.7 acres of this
additional property to the Silverton UGB. I ntervenor also
requested a change in the plan map designation for the 8.7
acres to Industrial, and a change in the zoning to IC1
During the course of reviewing the application, the county

and i ntervenor becane aware that a conditional use permt is

1The original application refers to 5.45 acres. Record 583. However,
subsequent docunents in the record refer to the proposed anendnents as
affecting 8.7 acres, and the parties do not dispute this figure. W also
note the City of Silverton adopted a resolution reconmmendi ng approval of
the proposed UGB anendnent and conprehensive plan map change in April 1988.
Record 432.
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required for the manufacture of prefabricated structural
wood products in the 1C zone. Record 599. The county
thereafter treated intervenor's application as also being
for a conditional use permt for the mnufacture of
prefabricated structural wood products on both the property
already zoned IC (the subject property) and the 8.7 acres
proposed to be rezoned IC.

On August 30, 1988, after a public hearing, the county
heari ngs officer issued a recommendati on that the requested
pl an anmendnents, zone change and conditional use permt be
deni ed. The board of conm ssioners held public hearings on
t he proposed plan anendnents, zone change and conditional
use permt on October 12, 1988 and Decenber 5, 1990. On
April 3, 1991, the board of conmm ssioners adopted the
chall enged order approving a conditional use permt for
manuf acture of prefabricated structural wood products on the
subj ect property.?2
FI RST ASSI GNMENT OF ERROR

"The board [of comm ssioners'] approval of the
conditional use [permt] was not acconpanied by
any statenment explaining any criteria or standards
considered relevant nor did the decision state
facts or justification for the decision based on
t he nonexi stent criteria or standards.”

20n July 5, 1991, the board of commissioners adopted Ordinance No. 893
approving the requested UGB anendnment, plan map anmendnent, zone change and
conditional use pernmit for the expansion of intervenor's operation onto the
additional 8.7 acres. That decision is appealed in Brandt v. Marion
County, LUBA No. 91-101.
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SECOND ASSI GNMVENT OF ERROR

"The board [of comm ssioners] erred in its finding
that [intervenor's] manufacturing process does not
pose any issues of public health, safety and
wel fare di fferent from other simlar uses
permtted in the [IC] zone."

Mari on County Zoning Ordi nance (MCZO) 119.070(b) states
that in approving a conditional use permt, the county

deci si on maker shall determ ne:

"That such conditional wuse * * * wll be in
harnmony with the purpose and intent of the zone.™

The MCZO includes a specific "purpose" section for sone
zoning districts, but not for the IC zoning district.
In these assignments of error, petitioners challenge

the follow ng county findings:

"The manufacture of prefabricated structural wood
products is a conditional use listed under MCZO
131.040(b) [sic 151.040(b)] in the IC zone. * * *
The conditional use itself is in harmony with the
pur pose and intent of the zone, which provides for
a wde range of industrial processes, such as
manuf act uri ng el ectrical product s, | eat her
products, textile products, and netal products.
[ ntervenor's] manufacturing process does not pose
any issues of public health, safety and welfare
different from other simlar wuses permtted in
this zone." Record 10.

Al t hough MCZO 119.070(b) is not specifically cited by
petitioners, it is reasonably clear fromtheir argunent that
the basis of their challenge is that the above quoted
findings msconstrue MCZO 119.070(b), are not adequate to
denonstrate conpliance with MCZO 119.070(b), and are not
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supported by substantial evidence in the record.3
Petitioners contend the above quoted findings sinply
make a conclusory statenment that the proposed conditional
use is inherently in harnmony with the purpose and intent of
the I C zone. According to petitioners, this interpretation
and application of the standard in MZO 119.070(b) is
erroneous in that it has the effect of treating the
manuf acture of prefabricated structural wood products as a
permtted use, rather than a conditional use. Petitioners
argue the manufacture of prefabricated structural wood
products is different from the uses listed as permtted in
the IC zone due to (1) greater size of product, (2) use of
outdoor storage, and (3) greater risk of fire. We
understand petitioners to contend the challenged findings
are inadequate because they fail to explain why these
distinctive characteristics of the proposed conditional use

are in harmony with the purpose and intent of the IC zone.

3To the extent the first assignment of error can be interpreted to nake
a general argunent that the county's findings fail to include a brief
st at enent i dentifying t he appl i cable criteria, as required by
ORS 215.416(9), we reject that argunent. The findings conclude with the
foll owi ng statenent:

"The Board [of Comm ssioners] concludes that based on the above
findings, the conments subnmitted at the public hearings and the
evi dence contained in the record, the proposed conditional use
is consistent with MCZO Chapter 151 and MCZO 119.070 * * * "
Record 11.

This statenent is sufficient to identify MCZO 119.070 and Chapter 151 as
the criteria applicable to the challenged decision, in accord wth
ORS 215.416(9).
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Petitioners also argue the above quoted findings are
not supported by substantial evidence because there is
evidence in the record that there are special hazards due to
intervenor's operation which are not typically caused by
permtted uses in the |1C zone. Petitioners contend the
record shows there is an 8" water line 560 feet from the
property, but the city requires a 10" line to service the
property. Petitioners further argue the record shows that
the city fire hydrant <closest to the subject property
provi des inadequate flow for fire protection. Petitioners
al so argue that sewer service is not available, and the
exi sting operation enploying 50 to 70 people relies on a
septic tank.

The county and intervenor (respondents) argue the
county did not conclude the manufacture of prefabricated
structural wood pr oduct s in gener al satisfies MCZO
119. 070(b). Respondents contend that, in the absence of a
specific purpose statenment for the IC zone in the MCZO the
county properly took the approach of determ ning that

intervenor's operation is simlar to, and produces no

significant inpacts different from those produced by,
i ndustri al uses permtted outright in the |1C zone.
Respondents further argue the products of intervenor's

operation are not greater in size than those of fabricated
structural metal products, aircraft or boat manufacturing

operations, which are outright permtted uses in the IC

Page 7



© 00 ~N oo o b~ w NP

N NN N NN R R R R R R R R R
g A W N P O © 0O N O O » W N LB O

26

zone. Respondents also contend industrial uses permtted
outright in the IC zone use outdoor storage, and that
outright permtted uses such as furniture, chem cal, paint,
plastics and textile manufacturing pose as great a danger of
fire as intervenor's operation. Finally, respondents argue
there i s extensive and uncontroverted evidence in the record
that intervenor's operation has the sane types and | evel s of
i npacts on public health, safety and welfare as other
i ndustrial uses permtted outright in the IC zone.

A Application of MCZO 119. 070(b)

In the absence of a specific purpose section for the IC
zone in the MCZO, we agree with respondents that determ ning
a proposed conditional use is simlar to, and produces no
significant inpacts different from those produced by, uses
permtted outright in the IC zone is a correct neans of
determning a proposed conditional use is in harmony with
the purpose and intent of the |IC zone, as required by
MCZO 119.070(b). We further agree with respondents that the
county's deci si on makes such a determ nation for
intervenor's specific operation, not for the manufacture of
prefabricated structural wood products generally.

Thi s subassignment of error is denied.

B. Adequacy of Fi ndi ngs

In addressing conpliance wth a generally worded
standard such as MCZO 119.070(b), a local governnent does

not have to address in its findings every conceivably
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relevant fact or circunstance. Fi ndi ngs addressing a
generally worded standard are adequate in scope if they
address facts and circunstances a reasonable person would
consider in determning whether the standard is satisfied.

Dougherty v. Tillanpok County, 12 Or LUBA 20, 31 (1984); see

Vincent v. Benton County, 5 O LUBA 266, 274 (1982).

However, a |ocal government nust address in its findings any
rel evant issue raised by evidence or argunent presented to

it in the Ilocal proceeding. City of Wod Village v.

Portland Metro Area LGBC, 48 O App 79, 87, 616 P2d 528

(1980); McConnell v. City of West Linn, 17 O App 502, 519

(1989).

In determ ning that intervenor's operation is within a
w de range of industrial processes permtted outright in the
IC zone, the findings do not specifically address the
factors of size of product, use of outdoor storage or fire
hazar d. These factors are theoretically relevant to
determ ni ng whether intervenor's operation is simlar to the
i ndustrial uses permtted outright in the IC zone. However,
we do not believe these factors are ones which a reasonable
person would have to consider in determ ning whether MCZO
119.070(b) is satisfied, in the absence of evidence or
argunment concerning these factors having been presented in
the |l ocal proceedings. W are cited to nothing in the
record indicating that the issues of differences between

intervenor's operation and uses permtted outright in the IC
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zone with regard to size of product, outdoor storage and
fire hazard, were raised in the | ocal proceedings.

Thi s subassi gnnent of error is denied.

C. Evi denti ary Support

Petitioners <contend the finding that intervenor's
operation does not "pose any issues of public health, safety
and welfare different from other simlar uses permtted in
[the I C] zone" is not supported by substantial evidence in
the record. Record 10. Substantial evidence is evidence a
reasonabl e person would rely upon in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 O 104,

119, 690 P2d 475 (1984); Douglas v. Miltnomah County, 18

O LUBA 607, 617 (1990). In determ ning whether a decision
is supported by substantial evidence, we consider all the
evidence in the record to which we are cited, including
evidence which refutes or detracts from that relied on by

the local governnent decision naker. Younger v. City of

Portland, 305 Or 346, 360, 752 P2d 262 (1988); Eckis v. Linn

Count vy, O LUBA _ (LUBA No. 90-132, Septenber 11,

1990), slip op 10.

In this case, the evidence cited by petitioners does
not support their contention that intervenor's operation
produces adverse inpacts greater than or different from what
woul d be created by uses permtted outright in the IC zone.
The evidence cited by petitioners regarding water |line size

and fire hydrant flow requirenents sinply refers to single
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requi renments for "industrial uses" generally, and does not

differentiate In any way between the I npact s and
requi renments  of intervenor's operation and those of
i ndustrial uses permtted outright in the I1C zone. Record
517, 541, 551, 562. The only other evidence cited by

petitioners is that intervenor's operation enploys 50 to 70
people and wuses a septic tank. Record 537, 603.
Petitioners cite no evidence that uses permtted outright in
the 1 C zone woul d not enploy as nmany people or would not use
a septic tank for sewage di sposal.

On the other hand, respondents cite considerable
evidence in the record that intervenor's operation, as
approved with conditions by the appeal ed decision, wll not
produce significantly greater inpacts with regard to noi se,
traffic, dust and other factors, than would uses permtted
outright in the 1C zone. Record 235-36, 239, 266-68,
271-72, 290, 299-300, 600-02. We have reviewed all evidence
cited by the parties, and conclude the challenged finding is
supported by substantial evidence.

Thi s subassi gnnent of error is denied.

The first and second assignnents of error are deni ed.

THI RD ASSI GNMENT OF ERROR

"The board [of comm ssioners] erred in approving
this conditional use permt solely for the
monetary benefit of [intervenor]."

Petitioners argue that intervenor's operation on the

subj ect property has been conducted w thout a required
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conditional use permt, and therefore illegally, since the
property was zoned |IC. Petitioners argue intervenor

conceded below that the only reason it cannot npve its

rapidly growing business 1is economc. According to
petitioners, "[c]ost alone is not a sufficient factor to
justify expansion of an Urban G owth Boundary." Petition

for Review 6.

Petitioners' argunment under this assignnment of error is
addressed primarily to lack of justification for a UGB
amendnent and pl an/ zone map change to accommodat e
intervenor's proposed expansion of its operation to an
additional 8.7 acres. The challenged decision approves only
a conditional use permt for intervenor's existing operation
on | C-zoned property already within the UGB. Further, the
deci si on approves the conditional use permt on the basis of
conpliance with MCZO 119. 070 and Chapter 151, not because of
monet ary benefit to intervenor.

The third assignnment of error is denied.

The county's decision is affirmed.
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