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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CHERYL BROETJE- McLAUGHLI N and )
DELORES D. BROETJE, )
)
Petitioners, )
)
VS. )
) LUBA No. 91-056
CLACKAMAS COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
LONNI E BAI N, )
)
| nt er venor - Respondent . )

Appeal from Cl ackanmas County.

Cheryl Broetje-MLaughlin, MIlwaukie, and Delores D
Broetje, MIlwaukie, filed the petition for review Chery
Broetj e- McLaughlin argued on her own behal f.

Goria Gardiner, Oregon City, filed a response brief
and argued on behal f of respondent.

Leslie Roberts, Portland, filed a response brief and
argued on behalf of intervenor-respondent. Wth her on the
brief was Jossel son, Potter & Roberts.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 10/ 21/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a Cl ackanmas County heari ngs
officer's decision approving a conditional use permt to add
a "garden room' and covered wal kway to the historic Broetje
House.
FACTS

The subject property is approximately 1.5 acres in size
and is owned by intervenor-respondent (intervenor) and his
w fe. It is designated nedium density residential/historic
| andmark on the Clackamas County Conprehensive Plan (plan)
map. It is zoned Medium Density Residential/Hi storic
Landmark (MR-1/HL).1 Surrounding properties are zoned MR-1
or Urban Low Density Residential (R-7). The i medi ate area
is devel oped with single famly dwellings and a few nultiple
famly dwellings. The property adjoining the subject
property to the west is owned by petitioners and is occupied
by five nobile hones.

The subject property contains the historic Broetje

House and its surrounding grounds, including a gazebo,
patio, trees and gardens. The northern third of the
property is a gravelled parking area. In 1987, intervenor

obtained a conditional use permt (1987 permt) from the

county to use the Broetje House for "a bed and breakfast,

1The HL district in an overlay zone applied to designated historic
| andmar ks.
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weddi ngs, meeti ngs, sem nars and wor kshops. " Supp
Record 113. At the tinme the 1987 permt was approved, the
property was zoned Mr-1. The county's recently adopted HL
overlay district had not yet been applied to the subject
property. Supp Record 101

On Decenber 18, 1990, intervenor and his wife filed an
application for a conditional use permt to add the disputed
garden room and covered wal kway to the Broetje House. The
garden room was proposed to be used for "weddings and
recepti ons, banquets, neetings, or any gathering [of] soci al
or business groups.” Record 900. The application also
requested that the limt on the maxi mum nunber of people
attendi ng events at the Broetje House be increased from 150
to 250,2 and that the hours of operation be extended from
the current 9:00 am - 9:00 p.m to 800 a.m - 10:00 p.m

On April 23, 1991, after a public hearing, the hearings
officer issued the <challenged decision. The deci sion
approves a conditional use permt for a 30 ft. by 60 ft.
garden room located to the east (in front) of the Broetje
House and connected to it by a covered wal kway. Record 316.
The decision continues the prior limtation of the maxinmm

nunber of people attending events at the Broetje House to

2Maxi mum occupancy of the Broetje House itself is 49. Al t hough the
maxi mum nunber of people allowed to attend an event at the Broetje House
under the 1987 permt is 150, wthout the proposed garden room
intervenor's facility can only accommbdate groups of 50 - 150 people at
out door events, during good weather. Record 880.
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150 people, but nmodifies the Ilimtation on hours of
operation (except for the bed and breakfast use) to
8:00 aam - 9:00 p.m

SECOND ASSI GNMENT OF ERROR

"The findings of the Hearings Oficer are
i nadequat e because the Hearings O ficer has failed
to substantiate his conclusion that the proposed
use is a Service Recreation[al] use * * *_"

Cl ackamas County Zoni ng and Devel opnent Ordi nance (ZDO)
Section 707 governs the HL overlay district. ZDO 707. 05A

provi des:

"Primary Uses: A Historic Landmark * * * may be
used for any wuse which is allowed in the
underlying district * * * provided such use is
not detri nment al to the ©preservation of t he

hi storic resource, subj ect to the specific
requirements for t he use, and al | ot her
requi renents of this Section.”
The list of conditional uses allowed in the MR-1 zone
includes "service recreational uses. " ZDO 302. O5A. 6.
ZDO 813.01 lists the uses allowed as service recreational

uses and establishes devel opnment standards for some of the
i sted uses. ZDO 813.01 contains the follow ng relevant
pr ovi si ons:

"USES PERM TTED

"A. Private commer ci al , noncommer ci al or
nonprofit recreational ar eas, uses and
facilities, including country clubs, | odges,

fraternal organizations, sw nm ng pools, golf
courses, riding stables, boat nporages, parks
and concessions. * * *
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"E. Any other use simlar to the above nentioned,
as determ ned by the Hearings Officer."

"k * * * %"

The chal | enged deci si on i ncl udes the follow ng
findi ngs:

"This proposal is for the construction of a garden
room and covered walkway as additions to the
existing historic Broetje House, to be used in
conjunction with the Broetje House and grounds for
weddi ngs and receptions, neetings and gatherings
for social or business groups. *okox [ ZDQO|
813.01(E) includes any other wuses simlar to
[those |isted above in ZDO 813.01A], as determ ned
by the Hearings Oficer, as pernmtted service
recreation[al] uses. While the proposed use is
not specifically listed in [ZDO 813.01(A), it is
substantially simlar to uses frequently occurring

at a country cl ub, | odge or fraterna
organi zation, and it is a comercial recreation
use. This proposed use has also been previously

determined to be included within the allowable
service recreation[al] uses by the Board of County
Conm ssioners, [in approving the 1987 permit]."
Record 3.

I ntervenor contends petitioners failed to raise below
the issue of whether the proposed use is properly classified
as a "service recreational use" and, therefore, are
precluded fromraising the issue in an appeal to this Board.
ORS 197.763(1); 197.830(10); 197.835(2). I ntervenor argues
petitioners' witten testinony does not contend the proposed
use is not a service recreational use, but rather argues
(1) the wuse allowed wunder the 1987 permt is properly
classified under the ZDO Section 832 "Bed and Breakfast

Resi dences and Inns" use category, and (2) use of the
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property should be Ilimted to what is allowable under that
cat egory. 3

Petitioners contend the issue of whether the proposed
use is a service recreational use under ZDO 302.05A.6 and
813.01A and E was raised in witten testinony petitioners
submtted to the hearings officer below The witten

testinony cited is a section with the follow ng caption:

"Applicants state Medium Density Residential [ZDO
302. 05 Condi ti onal Uses Sec. A 6 Service
Recreational Uses, Sec. 813.01 A & E apply to
their application.” Supp Record 8.

ORS 197.763(1) provides:

"An issue which may be the basis for an appeal to
[ LUBA] shall be raised not later than the close of
the record at or following the final evidentiary
heari ng on t he pr oposal before the | ocal
gover nment . Such issues shall be raised wth
sufficient specificity so as to afford the
governi ng body, planning conmm ssion, hearings body
or hearings officer, and the parties an adequate
opportunity to respond to each issue."”

ORS 197.835(2) provides:

"lIssues [in an appeal to LUBA] shall be limted to
those raised by any participant before the |oca
heari ngs body as provided by ORS 197.763. * * *"

In Hale v. City of Beaverton, O LUBA _ (LUBA No.

90- 159, June 4 1991), slip op 8, we stated:

3"Bed and Breakfast Residences or Inns, subject to the provisions of
[ZDQ] Section 832" is listed as a primry use of the M1 zone
ZDO 302.03G. Additionally, under ZDO 707.05B and 707.05C.5, a "Bed and
Breakfast establishnent” nmay be allowed as a conditional use in the HL
overlay district, even if it is not listed as allowed in the underlying
district, provided applicable criteria of ZDO Sections 800 and 1203 and
ZDO 707.05B. 1-4 are satisfied.
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"The purpose of ORS 197.763(1) and 197.835(2) is
to prevent unfair surprise. If an issue is not
raised in the |ocal proceedings, a petitioner may
not surprise the |ocal government and ot her
parties by raising that issue for the first tine
before this Board. However, ORS 197.763(1) does
not require that argunents identical to those in
the petition for review have been presented during
| ocal proceedings. What it requires is that the
argunents presented in the |ocal proceedi ngs
sufficiently raise the issue sought to be raised
in the petition for review, so that the |ocal
governnment and other parties had a chance to
respond to that issue in the |ocal proceedings

Boldt v. Clackamas County, O LUBA __ (LUBA
No. 90-147, March 12, 1991), slip op 8], aff'd 107
O App 619 (1991)]."

At npbst, the argunents presented 1in petitioners'
witten testinony, under the caption quoted above, contend

(1) the use approved by the 1987 perm t IS nor e

appropriately classified as a bed and breakfast than a
service recreational use; (2) use of the property should be
limted to what is allowable under the bed and breakfast
category; and (3) higher intensity service recreational uses
are not typical in or appropriate for the subject area. W
agree with intervenor that nowhere in this argunent do

petitioners contend that the proposed use is not a service

recreational use.?4
We concl ude petitioners’ testi nony does not

sufficiently raise the issue of whether the proposed use is

4petitioners concede the proposed use is not all owabl e under the bed and
breakfast category and, in arguing that service recreational uses are not
found in or appropriate for the subject area, appear to accept the idea
that the proposed use is a service recreational use.
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a service recreational use to have allowed the other parties
to respond to this issue 1in the proceedings below
Accordingly, petitioners may not raise this issue before
t hi s Board.

The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The findings of the Hearings Oficer are
i nadequat e because the Hearings O ficer has failed
to substantiate his conclusion that the proposed
use would be an allowed use, subject to [ZDQ
707.05(C) . "

ZDO 707.05B provides that under the HL overlay

district, wuses |listed in ZDO 707.05C, "which are not
otherwise allowed in the underlying district, my be
al l owed, subject to the specified review procedure.” One
use listed is "Comunity Center for «civic or cultural

events." ZDO 707.05C. 13. In addition, ZDO 707.05C. 14 lists
"[o]ther uses determned by the Hearings O ficer to be
simlar to those listed [in ZDO 707.05C. 1 through 13]." The
chal | enged deci sion concludes the proposed use is allowable
as a conditional wuse under ZDO 707.05C. 14 because it 1is
"substantially simlar to a conmmunity center used for [civic
and cultural] events." Record 3. Petitioners' third
assi gnnment of error challenges this determ nation.

| ntervenor argues that this assignnent of error, even
if sustained, provides no basis for reversal or remand,
because the county properly determ ned the proposed use is

allowable as a conditional use in the MR-1/HL zone as a
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service recreational use under ZDO 302.05A. 6. Ther ef or e,
according to intervenor, the county's alternative finding
that the proposed use also qualifies as a conditional use
under ZDO 707.05C. 14 is unnecessary to uphold the deci sion.

| ntervenor is correct that in order to be potentially
all owable as a conditional use in the MR-1/HL zone, a
proposed use need only be either a use listed as a
conditional use in the MR-1 zone in ZDO 302.05A or a use
listed as a conditional wuse in the HL overlay zone in
ZDO 707. 05C. The county determ ned the proposed use is a
service recreational wuse, allowable as a conditional use
under ZDO 302. 05A.6. Petitioners cannot challenge that
determ nation in this appeal, for the reasons stated under
the second assignnent of error. Therefore, even |if
petitioners' argunments under this assignnent of error were
valid, they would not provide a basis for reversing or
remandi ng the chal |l enged deci si on.

The third assignnment of error is denied.

FI RST ASSI GNMENT OF ERROR

"The Hearings O ficer's Decision violates the
applicable provisions of [ ZDQ Section 707

Historic Landmark (HL) * * *, The Hearings
O ficer approved inconpatible developnent on a
documented Historic Landmark site. The Hearings

Oficer failed to substantiate his concl usion that
the comercial use and new structure nust be
allowed in order to allow preservation of the
resource.”

SEVENTH ASSI GNMENT OF ERROR

"The Hearings Officer has exceeded his authority

Page 9
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by approving a new structure, to be used for a
conditional wuse, on a Historic Landmark site.
This is in violation of [zZDO 707.05(B)(4)."

Under these assignnents of error, petitioners challenge
the county's determ nations of conpliance with two approva
criteria for conditional uses in the HL overlay district.>

These criteria require that the proposed use:

"x % *x * %

"1. WIIl preserve or inprove a resource which
woul d probably not be preserved or inproved
ot herw se;

"x % *x * %

"4, WIIl wutilize existing structures rather than
new structures. Alterations and additions to
exi sting structures shal | satisfy t he

provi sions of [zZDQl 707.07." ZDO 707.05B.
| ntervenor contends petitioners failed to raise below
any issue concerning conpliance of the proposed use with ZDO
Section 707 and, therefore, are precluded from raising any
such issue in an appeal to this Board. ORS 197.763(1);
197.830(10); 197.835(2).

5t is not entirely clear to us whether the approval criteria in
ZDO 707.05B.1-4 apply to the approval of all conditional uses allowable
where the HL overlay district is applied, or whether they apply only to the
approval of conditional uses listed in ZDO 707.05C that are in addition to
those allowed by the underlying zoning district. It is also unclear which
interpretation the county applied in naking the challenged decision
However, as neither respondent nor intervenor argues that ZDO 707.05B.1-4
are not approval criteria for a conditional use pernmt for a service
recreational use in the MR 1/HL zone, for the purposes of this opinion, we
assune they are.
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26

A ZDO 707.05B. 1

Petitioners contend the record does not contain
substantial evidence to support the county's determ nation
t hat approval of the subject application "is necessary for
t he preservation of the historic Broetje House." Record 4.
However, petitioners do not identify in the record where
this issue was raised. Nei t her do petitioners contend the
county failed to follow the procedural requirenments of
ORS 197. 763.

Where a party alleges petitioners failed to raise an
issue during the local proceedings, and petitioners neither
contend they raised the issue below nor claim the |ocal
governnment failed to follow the procedures required by ORS
197.763, petitioner may not raise the issue for the first

time at LUBA. ORS 197.763(1); 197.835(2). Wethers v. Gity

of Portl and, O LUBA _ (LUBA No. 90-121, June 5,

1991), slip op 19; Boldt v. Clackanmas County, supra.

Thi s subassi gnnent of error is denied.
B. ZDO 707.05B. 4
1. Use of Existing Structures

The first sentence of ZDO 707.05B.4 requires that
conditional wuses in the HL district "utilize existing
structures rather than new structures.” Petitioners contend
the proposed "garden room is a new structure for a
conditional use on a designated historic |andmark site and,

therefore, is prohibited by ZDO 707.05B.4. Petitioners
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argue this issue was raised by petitioner Delores Broetje in
a letter submtted to the hearings officer below as

foll ows:

"[ The proposed] 30" x 60" building is not anything

as dignified as a 'garden room.;' It is an
oversized, wod and glass comercial building.
Not a 'room' an entire building. This large
buil ding would destroy the view of the [Broetje
House] . The house would not be seen except for
the roof. It would destroy trees, vyard and
shrubs. The house, yard, trees and shrubs are to
be preserved. ok ok That Garden Room is a

commercial building, a thing to cover the whole
east side of the beautiful old home. * * * This
hi storic home and grounds were put on the Historic
Landmark List because of [its] |ong and unchanged
past, yet a comrercial building is being allowed
to beconme nore inportant. * * *" Record 444,

The letter from which the above quote is excerpted does
not cite any provision of ZDO Section 707. The letter
protests the inpacts of intervenor's existing and proposed
operations on the historic resource and on the livability of
t he nei ghborhood. The letter does not use the operative
terms of ZDO 707.05B.4 ("existing structure" and "new
structure"), but rather argues the proposal should be
characterized as a "commercial building" rather than a
"garden room" In this context, the thrust of the above
quoted statenents appears to be that m scharacterization of
the proposed structure as a "garden room" rather than a
commer ci al bui | di ng, leads to underestimtion of Its
i npacts. We do not believe the above quoted statenments are

sufficient to have afforded the other parties a chance to
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respond to a contention that intervenor's proposal
constitutes a "new structure" prohibited by ZDO 707.05B. 4.
Therefore, petitioners cannot raise this issue before this
Board. ORS 197.835(2).
Thi s subassi gnnent of error is denied.
2. Conpl i ance with ZDO 707. 07

The second sentence of ZDO 707.05B.4 requires that
proposed alterations and additions to existing structures in
the HL district satisfy the provisions of ZDO 707.07.
ZDO 707.07 establishes procedures and criteria for review of
proposed alteration and developnent in a HL district by the
county Historic Review Board (HRB). ZDO 707.07B and C.
There are separate approval criteria for "alterations" and
for "new construction." ZDO 707.07C. 4 and .5. These
criteria address design and siting issues concerning inpacts
on and conpatibility with a designated historic resource
Decisions of the HRB may be appealed to the hearings
officer. ZzZDO 707.07C. 7.

Petitioners cont end ZDO 707.05B. 4 requires t hat
conpliance with ZDO 707.07 be determined at the tine a
conditional wuse permt in the HL district is approved.
Petitioners argue the proposal does not conply with approval
criteria in ZDO 707.07, and that the hearings officer erred
in failing to adopt findings denmonstrating conpliance with
ZDO 707.07 when approving the subject conditional use.

Further, petitioners cite testinony bel ow concerning review
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by the HRB and adverse inpacts of the proposed use on the
hi storic resource, establishing that petitioners adequately
rai sed this issue bel ow

The challenged decision does not include findings
addressing criteria established by ZDO 707.07. It states
t he subject application "satisfies [the] standards [of ZDO
Section 707], as the [HRB] has approved the proposed
devel opnent pur suant to t he requi rements of [ ZDO]
Section 707." Record 7. However, the chall enged decision

al so i nposes the follow ng condition:

"Approval of the final design by the [HRB]
pursuant to the provisions of Section 707 of the
ZDO, and conpliance with all conditions inposed by
such approval ." 1d.

As descri bed above, ZDO 707.07 establishes a conplete
process for review of proposed alterations and devel opnent
in a HL district by the HRB. This process results in final
decisions by the HRB which are subject to a |ocal appeal
ZDO 707.07C. 7. In this context, the requirenent of the
second sentence of ZDO 707.05B.4, that "[a]lterations and
additions to existing structures shal | satisfy the
provisions of [ZDQ 707.07," sinply neans that proposed
conditional uses in a HL district which involve alterations
and additions to existing historic structures are also
required to be reviewed and approved by the HRB pursuant to
ZDO 707. 07. We therefore conclude the hearings officer

conplied with this provision of ZDO 707.07B.4 by inposing a

Page 14



o 0o B~ W N P

10
11
12
13
14
15
16
17

condition of approval requiring that the final design for
t he proposed conditional use be approved by the HRB pursuant
to ZDO 707.07.6

Thi s subassi gnnent of error is denied.

The first and seventh assignnents of error are deni ed.

FOURTH ASSI GNMENT OF ERROR

"The Hearings Officer has failed to interpret
Section 1203 of the [ZDQ, Conditional Uses, in
the manner required by law to insure that the use
is a conpatible use in the underlying district.
The Hearings Oficer has not placed adequate
condi tions upon the conditional use to insure that
it does not alter the character of the surrounding

area in a manner which substantially Ilimts,
inpairs or precludes the wuse of surrounding
properties for primary uses listed in the

underlying zoning district."

6The hearings officer's finding that the proposed use had already been
approved by the HRB pursuant to ZDO 707.07 is incorrect. The hearings
officer refers to a prelimnary decision of the HRB, reflected only in the
m nutes of its January 8, 1991 neeting. Record 243-46. No final decision
regardi ng conpliance of the proposal with zZDO 707.07 had been nmade by the
HRB at the tine the chall enged decision was nade. However, as we explain
in the text, such a decision by the HRB is not required for conpliance with
ZDO 707. 07B. 4.

Intervenor also attaches to his brief ninutes of a HRB August 9, 1991
nmeeti ng, which intervenor contends constitute the final decision by the HRB
on conpliance of intervenor's proposal with ZDO 707.07. The other parties
do not object to our considering this docunent. However, as this HRB
deci sion was nmade after the decision challenged in this appeal, it can have
no direct bearing on the validity of the challenged decision. W also note
that the proposal apparently approved by the HRB is sonewhat different from
that approved by the challenged conditional use permt, at least in that
the HRB approved proposal includes rotating the proposed garden room 90°
and nmoving it northward on the site an unspecified distance. W express no
position on whether developnent under the plan approved by the HRB can
proceed without nodification of the approved conditional use permt. Qur
reviewin this appeal is limted to the proposal approved by the chall enged
deci si on.
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A. ZDO 1203. 01A

ZDO 1203.01A requires that a proposed conditional use
be "listed as a conditional use in the underlying district."
Petitioners cite their argunents under the second and third
assi gnnents of error.

Thi s subassi gnnent of error is denied for the reasons
stated supra, under the second assignnment of error.

B. ZDO 1203. 01B

ZDO 1203.01B establishes the following approval
criterion for conditional uses:

"The characteristics of the site are suitable for
t he pr oposed use consi deri ng si ze, shape,
| ocati on, topography, existence of inprovenents
and natural features."

The county findings addressing this standard incl ude:

"The existence of the historic Broetje House and
its associated |andscaping and grounds are
rel evant features. It is inportant that the
proposed additions not adversely affect t he
hi storic and cultural significance of the Broetje

House and grounds. Substantial and conflicting
evi dence has been presented on this issue. The
Hearings Officer believes the better evidence is
that the proposal will not adversely affect this
resource. That is also the determ nation of the
[HRB], the body created by the County to exercise
expertise in this area.” Record 4.

Essentially, the above quoted findings state the
requi rement inposed by ZDO 1203.01B is net, if the proposa

wi || not adversely affect the historic and «cultura
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significance of the Broetje House and grounds.’ Thi s
interpretation of ZDO 1203.01B is not challenged by the
parties. What petitioners dispute is whether there is
substantial evidence in the record to support the county's
determ nation that intervenor's proposal will not adversely
affect the historic resource.?8

We have reviewed the evidence in the record cited by
the parties concerning the effects of intervenor's proposal
on the historic significance of the Broetje House and
grounds. The evidence is conflicting with regard to such
i npacts. There is testinony that the proposal wll not
adversely affect the historic significance of the Broetje
House and grounds from an architectural consultant and
Oregon Preservation Coordinator for the Anmerican Institute
of Architects, a cultural resource specialist and a citizens
group fornmed to preserve historic hones. Record 44-48,
70-71, 296, 297. There is also the prelimnary approval of
the proposal by the HRB.?® Record 243-46. On the other

W& al so note that ZDO 707.05A allows property subject to the HL overlay
district to be wused for any use allowed in the wunderlying district
"provided such use is not detrinental to the preservation of the historic
resource. "

8Petitioners' additional contention that the decision fails to address a
condition inmposed on the subject property by a 1983 plan and zone nap
amendment i s addressed under the sixth assignment of error, infra.

9The HRB minutes do not explicitly discuss inpacts of the proposal on
the historic significance of the Broetje House and grounds or the rel evant
approval standards in ZDO 707.07C. However, as the purpose of the HRB is
to assist the ~county in preserving designated historic resources
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hand, l etters by an Acting Deputy State Hi storic
Preservation O ficer indicate that while the concept of
placing an addition on the east side of the Broetje House
was acceptable to the State Historic Preservation O fice, he
has concerns that certain aspects of the proposed design
"are not conpatible with the historic resource.” Record
514-17. There is also testinony by petitioners that the
proposal wll destroy the historic significance of the
Broetj e House and grounds. Record 444-46; Supp Record 8-9.
Substantial evidence is evidence a reasonable person
would rely upon in reaching a decision. Where the | oca
record contains conflicting believable evidence, the choice
of which evidence to believe belongs wth the |1ocal

governnent decision maker. City of Portland v. Bureau of

Labor and Ind., 298 Or 104, 119, 690 P2d 475 (1984); Eckis

V. Li nn County, O LuBA _ (LUBA No. 90- 132,

Sept enber 11, 1991), slip op 10, 23; Douglas v. Miltnonmah

County, 18 O LUBA 607, 617 (1990). We conclude the
evidence in the record is such that a reasonable person
could conclude, as the county did, that the proposed use
will not adversely affect the historic significance of the
Broetj e House and grounds.

Thi s subassi gnnent of error is denied.

(ZDO 707.06C), and approval standards applicable to its decisions require
that the historic character of property be retained (ZDO 707.07C. 4 and.5),
we believe the county could give sonme weight to the HRB's prelinminary
approval of the proposal.
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C. ZDO 1203.01C
ZDO 1203.01C establishes the following approval
criterion for conditional uses:

"The * * * proposed devel opnment iIs tinmely,
consi deri ng t he adequacy of transportation
systenms, public facilities and services existing
or planned for the area affected by the use."”

S.E. Holly Avenue (Holly) is a substandard | ocal street

whi ch adj oins the subject property to the north and provides

access to the gravelled parking area. According to
petitioners, Hol |y has nunmer ous pot hol es and | acks
si dewal ks, cur bs and gutters. Petitioners cont end

testi nmony, photographs and a videotape submtted below
focussed on the disrepair of and current traffic and parking
problems on Holly. Record 103-05, 154-55, 447, 452 (10-13).
Petitioners argue the county's findings fail to address the

adequacy of Holly to accomwmdate increased usage due to

approval of intervenor's proposal . Accordi ng to
petitioners, wusage of Holly wll increase because the
approved proposal will allow the facility to operate at a
maxi rum | evel all year round. Petitioners contend the

county should have i nposed a condition of approval requiring
intervenor to construct half-street inprovenents on Holly.

The county's findings addressing ZDO 1203. 01C i ncl ude:

tRox X A review of this proposal by the County
Traffic Managenent Section determned that there
is adequat e capacity in t he af fected
transportation system to accommodate the expected
traffic. The proposed additions [to the Broetje
House operation] wll not increase the traffic
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i npacts so |long as maxi mum usage of the property
remains at 150 persons, previously inposed as a

condition in [the 1987 permt]. A condition of
approval herein wll retain this Ilimtation."
Record 4-5.

The issue required to be addressed under ZDO 1203.01C
with regard to Holly is whether this street has adequate
capacity to acconmpdate the proposed use.10 Petitioners'
testinmony and exhibits concerning the disrepair of and
traffic problenms on Holly are relevant to this issue. The
county may not sinply rely on the fact it found Holly to be
adequate in its 1987 decision, particularly in view of the
new evi dence submtted by petitioners and the issues raised
by petitioners below with regard to the adequacy of Holly.

See Nelson v. Clackamas County, O LUBA _ (April 30,

1990), slip op 13-14. The county nust address in its
findings whether Holly has adequate capacity to accommodate
t he proposed use in view of its present condition, evidence
of any existing traffic problenms and the fact that the
proposed garden room will allow |arger events to occur on
t he subject property year round, rather than just during

good weat her. 11

10The issue of the inpacts of traffic due to the proposed use on the
surroundi ng nei ghborhood is relevant to conpliance with zZDO 1203. 01D, and
is addressed in the follow ng section.

11we note that another section of the county's findings states the
"effect of this proposal wll be to increase the frequency of |larger
events." Record 5. W also note that in a letter to the county
transportation department, intervenor's wife and the nmanager of the Broetje
House explained that wi thout the proposed garden room use of the property
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Thi s subassi gnnent of error is sustained.
D. ZDO 1203. 01D
ZDO 1203.01D establishes the following approval

criterion for conditional uses:

"The proposed use will not alter the character of
the surrounding area in [ a] manner whi ch
substantially limts, inpairs, or precludes the

use of surrounding properties for the primary uses
listed in the underlying district."

Some of petitioners' argunments under this assignnment of

error are essentially conplaints that the hearings officer

should have inposed certain conditions proposed by
petitioners and others. Di sagreenment with the hearings
officer's choice of conditions does not, in itself, provide
a basis for reversing or remanding the decision. Qur

di scussion belowis |limted to those aspects of petitioners’
argument which sufficiently express a possible basis for
reversal or remand of the chall enged deci sion.
1. Character and Livability of Surrounding Area

Petitioners <contend the <county's findings do not
adequately describe the character of the surrounding area or
identify the qualities which conprise the livability and
appropriate developnent of the abutting properties and
surroundi ng nei ghbor hood. Petitioners argue that according

to our decision in Benjanin v. City of Ashl and, O LUBA

by 150 persons is limted to outdoor events held approximately three nonths
out of the year, and at other tines is limted to the 49 people which can
be accomopdated in the house itself. Record 286.
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(LUBA No. 90-065, November 13, 1990) (Benjam n), such
findings are necessary for a |ocal governnent to determ ne
whet her inpacts on such qualities will be m nimal.

Benj am n involved the application of a conditional use
permt approval standard which was worded differently from
ZDO 1203. 01D. The standard at issue in Benjam n required
that a proposed use "have mnimal inpact on the livability
and appropriate devel opnent of abutting properties and the

surroundi ng nei ghbor hood. " Benjam n, supra, slip op at 4.

ZDO 1203. 01D nmkes no reference to "livability" or
"appropriate devel opnent” and, therefore, does not require
findings on these qualities of the surroundi ng area.

ZDO 1203. 01D does, however, require that a proposed use
will not alter the character of the surrounding area (in a
manner which substantially Jlimts wuse of surrounding
properties for the primary uses of their zoning districts).
Therefore, ZDO 1203.01D requires the adoption of findings
descri bing the character of the surrounding area, as well as
findings concerning the inpacts of the proposed conditiona

use on that character.

The chal | enged deci si on i ncl udes t he foll ow ng
findi ngs:

"Vicinity Information: This area is residential

in character. Generally, the imediate area is

devel oped with single fam |y homes, although there
are a few nmultiple famly units located in the
area. The property adjacent on the west has been
granted approval for devel opnent as a nobile hone
park." Record 2.
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Petitioners offer no explanation of why these findings,
whi ch appear sufficient to describe the character of the
surroundi ng area, are inadequate. Petitioners therefore
provide no basis for reversing or remanding the chall enged

deci si on. Wllians v. Wasco County, 18 O LUBA 61, 70

(1989); Vizina v. Douglas County, 16 O LUBA 936, 944

(1988).
Thi s subassi gnnent of error is denied.
2. Traffic and ParKking
The decision includes the following findings on traffic
and parking inpacts:

Rk The traffic inpacts have been found
acceptable in the [1987 pernmt] approval, and wll
not be increased significantly because the maxi num
nunber of people will remain at 150. * * *

"Parking on local streets by patrons of the
Broetje House has resulted in adverse inpacts on

surroundi ng residential wuses. The off-street
parking area has capacity for 55 vehicles. A
condition of approval will require that there be
no off-site parking, except in |ots approved by
[the county]. This condition should renove any
parking inpact." Record 5-6.

The decision also inposes the follow ng condition:

"Off-site parking is prohibited, except for any
shared parking arrangenment approved by [the
county]." Record 7.

Petitioners argue the county inproperly relied on its
1987 permt approval decision, because there is evidence in
the record of traffic inpacts which were not anticipated in

1987, and because the proposed use would increase the total
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volune of traffic associated with operation of the Broetje
House, by allowing larger events to be held year round.
Petitioners also argue the findings are inadequate because
they fail to address relevant issues raised bel ow concerning
the inpacts of wusing the existing gravel parking lot to
handle increased wnter traffic, considering alleged
i nadequacies in its construction. Record 101-03, 478-82.

Finally, petitioners contend the findings on off-street
parking inpacts are inadequate. According to petitioners,
the only effective way to prohibit off-street parking in
association with use of the Broetje House, which the above
quoted condition purports to do, is to post "No Parking"
signs on all affected streets. Petitioners argue the county
failed to consider the inpacts this would have on the use of
surrounding property for residential purposes. Record
282- 83.

As expl ai ned above, we agree with petitioners that the
county cannot sinply rely on the 1987 permt approval
decision in determning the inpacts of the proposed use
conply with ZDO 1203. 01. Further, where issues relevant to
conpliance with applicable approval criteria are raised in
t he proceedi ngs below, the county nust address these issues

in its findings. Norvell v. Portland Metro Area LGBC, 43

O App 849, 853, 604 P2d 896 (1979); Benjamn, supra,

slip op at 7; H ghway 213 Coalition v. C ackamas County, 17

Or LUBA 258, 259 (1988). W agree with petitioners that the
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county should have considered issues raised below wth
regard to the adequacy of the existing parking |lot and the
i npacts of prohibiting off-street parking in the surrounding
ar ea.
Thi s subassi gnnent of error is sustained.
3. Surface Runoff
The findings state:

"Testi nony was received that surface water
drai nage from the [Broetje House] parking area is
harnful to surrounding properties. Thi s proposed
addition will not result in any enlargenent of the
of f-street parking area. However, these concerns
should be resolved by a condition of approval
which requires that the County approve a drainage
and erosion control plan for the entire property
as part of this developnment.” Record 5-6.

The condition referred to in the above quoted finding

st at es:

"[ County] approval of a conprehensive drainage and
erosion control plan for the entire property,
i ncluding the parking area." Record 8.

Petitioners argue that inproper construction of the
gravel parking |lot severely adds to the runoff problem and
that this condition should be alleviated by requiring the
parking area to be paved.

The decision appears to concede there is currently a
runoff problem which inpacts surrounding properties. The
county purports to alleviate this problem by requiring
approval of a conprehensive drainage and erosion control

pl an. Petitioners do not contend requiring such a plan is
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1 insufficient to insure that runoff inpacts fromthe proposed
2 use wll not substantially |imt use of surrounding
3 properties.

4 Thi s subassi gnnent of error is denied.

5 4, Noi se

6 The findings provide, in relevant part:

7 "Noi se from activities at the Broetje House has
8 been identified as an inmpact on surrounding
9 residential uses. Devel opnment of the garden room
10 and wal kway will allow |larger events to be held
11 during inclenment weather. *oxo* At the same
12 time, construction of the garden room w || provide
13 an enclosed area for gatherings in both good and
14 bad weat her. The noise inpact from events are
15 [sic] both from crowd noise and vehicul ar noise
16 *okox It is difficult to judge whether the
17 i ncreased nunber of larger events will result in
18 increased crowd noise inpacts, given the indoor
19 facility availability. However, a condition of
20 approval will require that activities conply with
21 County and DEQ noise standards. The Hearings
22 O ficer Dbelieves that these noise degradation
23 standards are sufficient to protect surrounding
24 residential wuses from unreasonable noise inpact.
25 Additionally, [intervenor] will be required by a
26 condition of approval to submt an acoustical
27 engi neering study for review and approval by
28 County and DEQ prior to the use of any outside
29 anplified nusic. Wth these conditions, the noise
30 i npact should not be such as to substantially
31 l[imt or inpair the use of surrounding properties
32 for the permtted residential uses."”™ Record 5.

33 The conditions referred to provide:

34
35
36
37

38
39

Page 26

"[Intervenor] shall submt for review and approva
by County and DEQ an acoustical engineering report
for any proposed outside anplified nusic prior to
t he use of any such outdoor anplified nusic.

"Conpliance with DEQ and County noise degradation
standards."” Record 7-8.
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Petitioners argue the record shows they nonitored
events at the Broetje House during Septenber 1990, and
determ ned that noise inpacts were "alnobst continually" in
excess of the 60 dbA Iimt established by the Cl ackamas
County Noise Control Ordinance (noise ordinance).12 Supp
Record 190-211. Petitioners contend the county's findings
are contradictory because although they state that noise
from activities at the Broetje House inpacts surrounding

residences, they also state it cannot be determ ned whet her

t he subject proposal, which will increase the nunber of
| arger events, will result in increased noise inpacts. I n
view of this, petitioners argue the findings fail to

adequately explain the rationale for the county's concl usion
t hat noi se inpacts from the proposed use wll not
substantially Ilimt or inpair the wuse of surrounding
properties for the permtted residential uses.

The chal l enged findings explain that it is difficult to
judge whether the increased nunber of |larger events
resulting from the proposed use wll result in increased
noi se i npacts on surroundi ng properties because an uncertain
proportion of the l|arger events will take place inside the

proposed garden room which will be |ocated on the opposite

12gection 5 of the noise ordinance states that it is a violation of the
ordi nance to produce or permt to be produced sound which, when neasured at
or within the boundary of the property on which a noise sensitive unit is
| ocated, exceeds 60 dbA at any tinme between 7a.m and 10 p.m" Supp
Record 154. The definition of "noise sensitive unit" includes "individua
residential units." Noise Odinance § 3. A. Supp Record 152.
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side of the Broetje House from the closest noise sensitive
property. The findings also explain the county is relying
on the conditions inposed requiring (1) approval of an
acoustical engineering report prior to use of outdoor
anplified nmusic, and (2) conpliance with DEQ and county
noi se standards to insure noise inpacts wll conply with
ZDO 1203. 01D. Petitioners fail to explain why these
conditions are inadequate to insure such conpliance.

Thi s subassi gnnent of error is denied.

The fourth assignment of error is sustained, in part.

SI XTH ASSI GNVENT OF ERROR

"The Hearings Oficer has failed to require
[intervenor] to address several conditions of a
1983 Conprehensive Plan/Zone Change which are
applicable to this property. The * * * findings
were made w thout any consideration or reference
to Conditions #1, #3, or #4 * * * therefore the
Hearings Officer's Decision is not consistent with
county regul ations."

In 1983, the plan map designation for the subject
property was changed from Low Density Residential to Medium
Density Residential, and the property was rezoned from Low
Density Residential (R-10) to MR-1.13 Cl ackamas County
Order No. 83-19309. Supp Record 83. Those anendnments were

adopted subject to the foll ow ng conditions of approval:

"1l. The existing single famly residence, barn,

13At the time of the 1983 plan anendment and zone change, the county had
not yet adopted its pr esent Hi storic Landnar ks, Districts and
Transportation Corridors plan elenent or the HL overlay district.
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Redwood trees, and associated trees and
shrubs in the yard area shall be preserved as
an historic site.

"2. Any devel opnent of the subject property shall
require approval of a Commttee consisting of
the Design Review Conmttee and two technica
experts in architectural hi story. Thi s
Committee shall insure that devel opnment of
t he subject property is not inconpatible in
terms of site and building character * * *.

"3. Access for any medium density devel opnent of
the subject property shall be restricted to
Hol |y and/or Courtney Avenues.

"4. Dedication of a small triangular strip at the
intersection of Oatfield Road and Courtney
Avenue prior to any medi um density
devel opnent of the subject property should be
addressed in the review of the site by the
Design Review Commttee. * * *" Supp Record
86-87.

Petitioners argue the above quoted conditions apply to
devel opnent of the subject property. Petitioners contend
the county erred by failing to address conditions 1, 3 and 4
in the chall enged decision.1 Petitioners argue condition 1
was originally placed on the subject property to protect the
house and yard from future developnent and to guarantee
protection of the site. Petitioners further argue
condition 1 "prohibits new devel opnent on the historic site

and guarantees future protection of the historic site."

l4Condition 2 is addressed in a condition of approval requiring that
final design for the proposed developnent "be subject to review and
approval by a Committee consisting of the Design Review committee and two
techni cal experts in architectural history." Record 7.
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(Enphasis in original.) Petition for Review 40.

We agree with petitioners that the conditions inposed
on the subject property by the 1983 plan anendnment/zone
change are potentially applicable to decisions approving
devel opnment of the property. However, conditions 3 and 4
are applicable only to "medium density devel opnent" of the
subject site. Petitioners do not contend the subject

proposal constitutes "nedium density devel opnent,"” and we do
not understand that it does. Therefore, the county did not
err by failing to address conditions 3 and 4.

Wth regard to condition 1, we di sagree W th
petitioners' contention that it prohibits devel opnment on the
subj ect property. Interpreting conditions 1 and 2 together,
it is clear that sonme devel opnent of the subject property
was anticipated, so long as the residence, barn, redwood
trees, and associated trees and shrubs are preserved
(condition 1) and the developnent is conpatible with the
hi storic character of the site (condition 2). Thus,
al though condition 1 does not prohibit devel opment on the
subject property, it is applicable to the approval of
devel opnent on the subject property, and the county should
have adopted findings denonstrating conpliance with this

st andar d.

The sixth assignnent of error is sustained, in part.

Page 30



1 The county's decision is remanded. 15

15petitioners' argunent under the fifth assignment of error nerely
repeats argunents nmade under the second and fourth assignments of error,
and does not require additional discussion.
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