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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DONALD S. STILL,
Petitioner,
VS.

MARI ON COUNTY, LUBA No. 91-092

N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
BEATRI CE DRURY,
| nt ervenor - Respondent . )
Appeal from Marion County.
Donald A. Still, Salem filed the petition for review

and argued on his own behal f.

Jane Ellen Stonecipher, Salem filed a response brief
and argued on behal f of respondent.

Bruce W WIIians, Sal em represented intervenor-
respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 11/ 15/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision approving a m nor
partition and a farm dwel | i ng.
MOTI ON TO | NTERVENE

Beatrice C.  Drury, the applicant below, noves to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is all owed.
FACTS

| ntervenor owns a 95.21 acre parcel |ocated in the
county's Special Agriculture (SA) zone.!l The county
planning director approved a partition «creating three
parcels of 50.7, 31.8 and 12.7 acres and also granted
approval for a farmdwelling on the 31.8 acre parcel and a
nonfarm dwel ling on the 12.7 acre parcel.

On appeal, the county hearings officer nodified the

planning director's decision and granted approval for a

partition dividing the 95.21 acre parcel into a 50.7 acre
parcel and a 44.5 acre parcel. The |arger parcel was
descri bed as a wood | ot. The smaller parcel was described

as a vineyard parcel, and approval for a farm dwelling on

IMarion County Zoning Ordinance (MCZO) 137.010 provides that "[t]he SA
zone is applied in areas characterized by small farm operations or areas
with a mxture of good and poor farm soils where the existing land use
pattern is a nmxture of large and small farm units and some acreage
homesites." However, MCZO 137.010 specifically provides that the SA zone
is intended to be an exclusive farmuse (EFU) zone. Therefore, the SA zone
must conply with the requirements of ORS chapter 215 applicable to EFU
zones.
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t he vineyard parcel was granted with conditions.

Petitioner appealed the hearings officer's decision to
the board of county conm ssioners. The board of county
conm ssi oners consi dered the appeal during a regular neeting
on June 5, 1991 and voted to deny the appeal and affirmthe
hearings officer's decision. This appeal followed.

FI RST ASSI GNMENT OF ERROR

"The county msconstrued the applicable |aw,
failed to make adequate findings, and mnade a
deci sion not supported by substantial evidence in
the record as a whole, in concluding the proposed
land division was consistent with Oregon's
agricultural land use policy, ORS 215.243, which
declares it necessary to preserve agricultural
land in | arge bl ocks."

Petitioner contends that any division of an existing
farm parcel violates the legislative land use policy of
ORS 215.243(2) to preserve agricultural land in |arge
bl ocks. 2 W rejected argunents that such an extrene

limtation is contained in Goal 3 in Stephens v. Josephine

County, 11 O LUBA 154, 160 (1984). W simlarly reject
petitioner's contention that such a limtation is inposed by

ORS 215. 243(2).

20RS 215.243(2) provides as foll ows:

"The preservation of a nmaxi num anmount of the limted supply of
agricultural land is necessary to the conservation of the
state's econonic resources and the preservation of such land in
large blocks is necessary in maintaining the agricultura
econony of the state and for the assurance of adequate,
heal thful and nutritious food for the people of this state and
nation."
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The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The county msconstrued the applicable |aw,
failed to make adequate findings, and nade a
deci sion not supported by substantial evidence in
the record as a whole, in concluding the proposed

| and di vi si ons wer e "appropriate for t he
conti nuation of t he exi sting comrer ci al
agricul tural enterprise wthin the area as

required by ORS 215.243(2), Statew de Planning
Goal 3 and OAR 660-05-015 and 660- 05-020."

A I nt roducti on

Marion County's conprehensive plan and Iland use
regul ati ons have been acknow edged by the Land Conservati on
and Devel opment Commission (LCDC) under ORS 197.251
Therefore, the statewide planning goals do not apply

directly to the challenged decision. Byrd v. Stringer, 295

O 311, 666 P2d 1332 (1983). However, it is appropriate to
first exam ne the goal and statutory requirenents w th which
the county's plan and | and use regulations were required to
conply during acknow edgnent, to assist us in interpreting
and applying the county's plan and | and use regul ati ons.

Goal 3 (Agricultural Lands) and Oregon's EFU zoning
statute require preservation of comercial agriculture.3
Both Goal 3 and ORS 215.243(2) incorporate the prem se that

preservation of comercial agriculture requires preservation

3Goal 3 requires in part that "[s]uch minimumlot sizes as are utilized
in any farm use zones shall be appropriate for the continuation of the
existing agricultural enterprise in the area." See n 2, supra.
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of existing agricultural lands in |large parcels. Therefore,
in considering whether dividing a farm parcel into two or
more smal |l er parcels is appropriate, a negative answer would
always follow if the principle of retaining existing
agricultural lands in large blocks is applied as a broad and
literal requirenent. As we have already explained, such a
broad and literal construction has been rejected. St ephens

v. Josephine County, supra. However, dividing farm parcels

into two or nore smaller farm parcels nmay only be permtted
where such divisions are shown to be consistent with the
goal of preserving existing commercial agriculture. Usi ng
t he | anguage of Goal 3, division of existing farm parcels
into two or nore smaller parcels is only appropriate where
the resulting parcels are "appropriate for the continuation
of the existing comercial agricultural enterprise within
the area."

LCDC has adopted an adm nistrative rule which provides
sone assistance in determ ning how EFU zoned farm parcels
may properly be divided. | nstead of establishing generally
applicable mninum |ot sizes, Marion County considers
requests to divide farmland within its SA zone on a case-
by-case basis. As relevant to counties adopting this case-
by-case approach, section 6 of OAR 660-05-015, which
addresses mninmum |l ot sizes in EFU zones generally, provides

as foll ows:

"(a) The mnimm |ot size(s) needed to nmmintain
t he exi sting commer ci al agricultura
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1 enterprise shall be determ ned by identifying
2 the types and sizes of comercial farns in
3 the area. \When identifying comrercial farns,
4 entire comercial farms shall be included,
5 not portions devoted to a particular type of
6 agriculture. The identification of
7 commer ci al farms may be conducted on a
8 countywi de or subcounty basis.

9 "(b) Comerci al agricul tural operations to be
10 identified should be determ ned based on type
11 of products produced, value of products sold,
12 yi el ds, farm ng practices, and marketing
13 practices.

14 "(c) Local governnments which apply Coal 3's
15 m ninmum | ot size standard on a case-by-case
16 basis may satisfy the commercial agricultura

17 identification requirenent in subsection [(a)
18 above] by identifying the sizes and other
19 characteristics of existing comercial farns
20 in an area which is |arge enough to represent
21 accurately t he exi sting conmmer ci al
22 agricul tural enterprise wthin the area
23 containing the applicant's parcel.”

24 OAR 660-05-020 applies specifically to creation of new |l ots

25 in EFU zones and provides, in pertinent part, as foll ows:

26 "(1) The Goal 3 standard on mninmum | ot sizes is
27 applied to the <creation of new lots to
28 prevent agricultural land from being divided
29 into parcel s or lots which wll not
30 contri bute to t he | ocal comrerci a
31 agricultural enterprise.

32 "% * * * *

33 "(3) The size of new farm parcels nust be
34 appropriate for the continuation of the
35 existing comercial agricultural enterprise
36 in the area. * * *

37 "X * * * *

38 "(5) For section [(3) above], it is not sufficient
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to find a small commer ci al agricultura
enterprise as defined in OAR 660-05-005(2)[4]
within an area of both Jlarge and snal
commercial enterprises, and use the size of
that enterprise as justification for allow ng
a mjor portion of a large holding to be
divided into many small parcels. The goa
requires mai nt enance of t he exi sting
comer ci al agricul tural enterprise.
Activities on the larger holding nust be
considered as part of that enterprise. It is
the activity on the |arger hol ding which nust
be maintained under Goal 3, together wth
those on the smaller parcels. The fact that
other activities exists [sic] on smaller
parcels does not mnmean that the comrerci al
agricul tural enterprise in the area is
mai nt ai ned by reducing all the parcels in the
area to the size of the smallest comon
commer ci al agricul tural denom nati on where
ot her commercial agricultural enterprises are
conducted on |arger parcel s. However,
i ndi vidual small parcels may be created under
Goal 3, when consistent with [section (3)]
above.

"(6) As used in this rul e, "mai ntain' or

40AR 660-05-005(2) defines "commercial agricultural enterprise"

foll ows:
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"' Commer ci al agricul tural enterprise' consi sts of farm
operations which wll:

"(a)

" (b)

"(c)

Contribute in a substantial way to the area's existing
agricultural econony; and

Help maintain agricultural processors and established
farm markets;

When determ ning whether a farmis part of the comerci al
agricultural enterprise, not only what is produced, but
how nmuch and how it is narketed shall be considered.
These are inmportant factors because of the intent of
Goal 3 to mintain the agricultural econony of the
state."

as



1 ‘continue' do not nean that the new and
2 remai ning parcel sizes nust have no adverse
3 effects whatsoever on an area's commerci al
4 agricul tural enterprise. Such an
5 interpretation would probably halt nost [|and
6 divisions. '"Mintain' and 'continue' inply a
7 bal ance. Land divisions often have both
8 positive and negative effects on an area's
9 commerci al enterprise. Goal 3 requires that
10 the new and remaining parcels sizes on
11 bal ance, considering positive and negative
12 effects, wll keep the area's commercial
13 agricultural enterprises successful, and not
14 contribute to their decline.™
15 Essentially there are three steps required by the above

16 rules, which my be summarized as foll ows:

17 1. The rel evant "area" for analyzing the
18 propriety of a proposed farm parcel partition
19 must be identified. That "area" nust be
20 | arge enough to accurately represent the
21 exi sting commercial agricultural enterprise.
22 OAR 660- 05-015(6)(c) .

23 2. The exi sting commer ci al agricultura

24 operations in the area nmust be identified. A
25 county mnust distinguish between commercial

26 and nonconmmerci al agricultural operations.
27 OAR 660-05-015(6). Determ ning whet her
28 exi sting agricul tural oper ati ons are
29 commercial requires an analysis of "products
30 produced, value of products sold, vyields,

31 farm ng practices, and marketing practices."?>
32 OAR 660- 05-015(6) (b) .

33 3. Once a county has identified the relevant
34 area and the existing comercial agricultura

35 operations, the county nust determ ne whet her
36 the proposed partition will result in parcels

SCommercial farms may include diversified agricultural operations
produci ng nmore than crop. Therefore, the correct focus is on entire
comercial agricultural enterprises rather than individual parcels or
crops. OAR 660-05-015(6)(a).
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1 of sufficient Si ze to “mai ntain" or

2 "continue" the existing comercial enterprise

3 in the area. In making this determ nation

4 the county may not assume the partition is

5 appropriate, sinmply because the resulting

6 parcels are of the same size as the smaller

7 exi sting comercial agricultural operations

8 in the area. OAR 660-05-020(6).

9 Al t hough steps 1 and 2 generally will require that

10 extensive evidentiary record be developed and detailed
11 findings be adopted, they are relatively straightforward.
12 Step 3 is far nore subjective. The relevant rules
13 underlying step 3 nmke it clear that divisions may not

14 automatically allowed because they result in parcels
15 appropriate for a particular type of existing comrercial
16 agriculture in the identified area. However, those rules
17 provide no explicit guidance on how the | ocal decision naker
18 should make a decision in a circunstance where there is
19 variety of di ff erent types of exi sting conmer ci al
20 agriculture operations in the area and those different types
21 of operations have differing land area requirenents.
22 rules that wunderlie step 3 reject the extrenes. Lar ger
23 parcels need not in all cases be preserved intact, but
24 not automatically be divided to the size of the small est
25 commercial agricultural operation in the area. Asi de from
26 rejecting those extrenes, the rules leave it to the |ocal
27 governnment to adopt findings adequately explaining why,
28 the particular circunmstances presented, the parcels to be
29 created are of sufficient size to "maintain" and "continue”
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1 the existing agricultural enterprises in the area.®t

2 B. MCZO Requirements for Division of Farm Parcels
3 Under MCZO 137.070(a), divisions of farm parcels to
4 create two or nore new farm parcels nust satisfy the
5 follow ng standards:
6 "(1) Any proposed parcel intended for farm use
7 must be appropriate to the continuation of
8 t he exi sting commer ci al agricultura
9 enterprise of the particular area based on
10 t he eval uati on prescri bed in [ MCZO
11 137.040(g).[7] The evaluation shall include
12 t he subj ect property and conmmer ci al
13 agricultural enterprises located in the sane
14 zone within one-half mle of the subject
15 property.
16 "(2) The parcel shall neet the requirements of ORS
17 215. 243.
18 "x % *x * *."
19 Wth one possible exception, the above requirenents of
20 MCZO 137.040(g) and 137.070(a)(1) require essentially the
21 sane three step substantive review of proposals for farm
6For exanple, if a parcel to be partitioned were unsuitable for the
types of existing conmercial agricultural enterprises in the area that

require |large acreages, but were suitable for the types of existing
commercial agricultural enterprises in the area using smaller parcel sizes,

a division creating such smaller

the requirements of OAR 660- 05- 020.

"MCZO 137.040(g) requires consideration of the follow ng factors:

Page 10

"Soil productivity, drainage, terrain, special soil or |[|and
conditions, availability of water, type and acreage of crops
grown, crop yields, nunber and type of |ivestock, processing
and marketing practices, and the anount of |and needed to
constitute a comercial farmunit. Specific findings shall be
made in each case for each of these factors." (Enphasi s
added.)

parcel s woul d appear to be consistent with
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| and di visions inposed by OAR 660 Division 5. Additionally,
MCZO 137.070(a) (2) I ncorporates as a requirenent the
| egislative policy of preserving agricultural land in |arge
bl ocks. See n 2, supra.

The possi bl e exception S t he pr ovi si on of
MCZO 137.070(a)(1l) that the required "evaluation shal
include the subject property and commercial agricultural

enterprises |located in the sane zone within one-half mle of

the subject property.” (Enphasi s added.) The quoted
| anguage can be construed to express a n ninmum requirenent
(i.e. that those comercial agricultural enterprises within
one-half mle of the subject property nust be eval uated) or
a maximum requirenment (i.e. that only those comercia
agricultural enterprises within one-half mle of the subject
property nmust be evaluated). We interpret the quoted
| anguage consistently with OAR 660-05-015(6)(c) to express a
m ni mum st andard. 8

It is possible that an area |limted to properties
within one-half mle of the subject property will contain a
sufficient nunber of comrercial agricultural enterprises to
permt the county to performthe evaluation required by MCZO
137.040(g) and 137.070(a). However, there may be instances,

and this case may be one of them where the evaluation

8As noted supra, OAR 660-05-015(6)(c) requires that in identifying the
exi sting conmercial agricultural enterprises in the area, "an area which is
| arge enough to represent accurately the existing comrercial agricultura
enterprise within the area" nust be sel ected.
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required by MCZO 137.040(g) and 137.070(a) may not properly
be limted to parcels within one-half mle of the subject
property, because that area includes too few commerci al

agricultural operations. See Krahnmer v. Washi ngton County,

7 O LUBA 36, 39-40 (1982); Kenagy v. Benton County, 6 O

LUBA 93, 103-04 (1983); Thede v. Polk Cy., 3 O LUBA 335

339-40 (1981).

C. County Findings Addressing MCZO 137.070(a)(1) and
(2) and 137.040(9)

The gist of petitioner's argunents under the second
assignment of error is that the county's findings are
i nadequate to satisfy steps 1 and 2 described above.
Petitioner contends the county has failed to identify and
justify the relevant area for evaluation under MCZO
137.040(9). More inportantly, petitioner argues the
eval uation performed by the county makes no attenpt to
di stingui sh bet ween conmmer ci al and noncommer ci al
agricultural enterprises in the area. Nei t her, argues
petitioner, does the county establish that vineyards on
parcels of the size proposed are part of the existing
commercial agricultural enterprise of the area.

It is not clear whether the "area"™ wupon which the
county based its evaluation is limted to properties within

one-half mle of the subject property or whether its
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eval uati on went beyond that area.® This problem aside, we
are cited to no findings which approach the kind of detail ed
findings required by MCZO 137.040(g) and 137.070(a)(1). The
eval uation required under those MCZO sections is to be
perfornmed for both the subject parcel and other commerci al
farms in the area. The purposes of the required eval uation
are to permt the county to distinguish comercial and
noncommercial farms in the rel evant area, determ ne the size
of existing comercial agricultural enterprises in the area,
and then determ ne whether, based on the characteristics of
t he subject property, the proposed division will result in
parcels appropriate for the continuation of existing
commercial agricultural enterprise in the area.

Al t hough the findings on Record 25 generally describe
sone of the agricultural wuses in the area, they do not
explain why, applying the -evaluation required by MCZO

137.040(9), t hose uses are conmer ci al agricul tural

enterprises.10 Wiite v. Marion County, 16 O LUBA 353, 365

(1987); Stephens v. Josephine County, 14 Or LUBA 133, 137

9Finding number 3 at Record 25 appears to be limited to properties
within one-half mle of the subject property. The findings on Record 30
and 31 concerning vineyards do not appear to be limted to the one-half
ml e radius.

10The pages in the record cited by respondent as providing evidentiary
support for the findings sinmply provide a summary description of some of
the properties within one-half mile of the subject property and nake no
attenpt to explain whether or why those properties constitute comerci al
agricultural enterprises.
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(1988). Simlarly, the findings do not explain the nature
of existing commercial vineyards in the area. Although the
findi ngs suggest that two vineyards exist in the area, there
is no evaluation of those vineyards nor is it established
that they are commercial agricultural enterprises. 1!

There is evidence in the record that the subject 95

acre property has been unsuccessfully utilized for a variety
of agricultural crops in the past. Record 17-19. There is
al so evidence in the record that the 44.5 acre parcel is

suitable for a vineyard and that a vineyard on a 44.5 acre
par cel mght be of sufficient size to constitute a
commercial agricultural operation. This is all evidence
that mght well provide a basis for findings that the
requi renments of MCZO 137.070(a)(1) and 137.040(g) are net,
particularly in view of the m xed farm use nature of the SA
zone. See n 1, supra. However, before the county wll be
in a position to adopt such findings, it nust (1) identify
an area sufficiently Jlarge to provide an accurate

representation of exi sting commer ci al agricul tural

11The evidence concerning vineyards cited by respondent includes an
extension service report concerning the cost of establishing a vineyard in
the Wllanette Valley. That study sinply assunes a vineyard of 40 acres
for purposes of the analysis contained in the report. The only other
evi dence concerning the size of existing comercial vineyards is an
ext ension service docunment entitled "Extension Service Estimate of Acres
Necessary by Crop Type of Support One Farm Dwelling." Record 127-30. That
docunment sinply states that "Commercial Vineyards often range between 20
and 40 acres in size." Neither docunent establishes the characteristics of
comercial vineyards in the area of the subject property.
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enterprises in the area of the subject property,12 (2)
di stinguish between existing comercial and nonconmerci al
agricultural enterprises in that area, and (3) explain why,
in view of the particular characteristics of the subject
property, the proposed parcels are appropriate to continue
the identified existing comrercial agricultural enterprise
in the area.

THI RD ASSI GNMENT OF ERROR

"The county msconstrued the applicable |aw,
failed to make adequate findings, and mnade a
deci sion not supported by substantial evidence in
the record as a whole, in failing to determ ne
whet her the 50.7 acre parcel created by the |and
division conmplied with the «criteria for farm
divisions in ORS 215.263(2) and MCZO 137.070(a) or
nonfarm divisions in ORS 215.263(4) and MCZO
137.070(b)."

The same shortcom ngs explained wunder the second
assignment of error concerning the 44.5 acre parcel are
present regarding the 50.7 acre woodl ot parcel. For the
sanme reasons, we sustain the third assignnent of error

The county's decision is remnded. 13

12Unl ess the county designates an area of sufficient size to include
some commercial vineyards for evaluation, it will be unable to determ ne
that the proposed division is appropriate for the continuation of existing
conmercial vineyards in the area. See Meyer v. Washington County, 3 O
LUBA 61 (1981).

13In view of our disposition of the second and third assignnents of
error, the county's decision nust be remanded. We therefore do not
consider petitioner's contentions that the county inproperly approved a
farm dwelling for the 44.5 acre parcel or that the board of county
commi ssioners committed prejudicial procedural error in the manner in which
it considered petitioner's appeal of the hearings officer's decision
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