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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
JOHN A. Gl LSON,
Petitioner,
VS.
LUBA No. 91-093
CI TY OF PORTLAND

FI NAL OPI NI ON
Respondent , AND ORDER
and

GAPO, | NC.

N N N N N N N N N N N N N N

| nt ervenor - Respondent . )

Appeal from City of Portl and.

Edward J. Sullivan, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Preston, Thorgrinmson, Shidler, Gates & Ellis.

Adri anne Brockman, Portland, filed a response brief and
argued on behalf of respondent.

Stephen T. Janik, Portland, filed a response brief and
argued on behalf of intervenor. Wth himon the brief was
Bal |, Jani k & Novack.

SHERTON, Referee; KELLINGTON, Referee, participated in
t he deci si on.

REMANDED 11/15/91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a city council order approving a
prelimnary devel opnent plan, tentative subdivision plan and
maj or variance for a residential planned unit devel opnent
(PUD) . 1
MOTI ON TO | NTERVENE

Gapo, Inc. noves to intervene in this proceeding on the
side of respondent. There is no objection to the notion,
and it is allowed.
FACTS

The subject property is a 5.02 acre strip of Iland
| ocated downhill from and to the east of, Interstate-5 in
the Corbett-Terwilliger-Lair Hi |l nei ghbor hood. The
property slopes steeply fromwest to east, with grades of 25
to 100 percent, and is in an area designated by the city as
having severe |andslide potential. The property is
uni nproved and is heavily vegetated with deci duous trees and
t hi ck understory cover.

Besides Interstate-5 on the west, the subject property
is bounded on the north by a condom nium devel opnent and a
medi cal | aboratory, on the east by existing residences

fronting on S.W Corbett Avenue (Corbett), on the southeast

1The order also approves an exenption from the city's solar access
requi renents for the PUD. However, that approval is not at issue in this
appeal .
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by a nei ghborhood grocery store and on the south by existing

resi dences and undevel oped | and. The subject property is
zoned Single-Famly, High-Density Residential (R5). PUDs
are a conditional use in the R5 zone. The surroundi ng

property is zoned primarily R5 and Multi-Fam|ly Residentia
(R2).2

On August 24, 1990, intervenor-respondent (intervenor)
submtted an application for prelimnary devel opnent plan,
tentative subdivision plan and maj or variance approval for a
proposed PUD consisting of 43 dwelling units on |lots ranging
from2,560 to 4,029 square feet. The proposed dwellings are
19 two-unit or three-unit townhouse structures. The S. W
Vi ewpoi nt Terrace (Vi ewpoi nt) ri ght-of - way runni ng
north-south through the mddle of +the site wuld be
i nproved, and the proposed dwellings would face onto
Viewpoint. The rear yards of the dwellings on the east side
of Viewpoint would abut the rear yards of the existing
resi dences fronting on Corbett.

The proposal also includes creation of a two acre
common open space tract conprised of the southern end of the
property and a strip along its western edge. Finally, the
application also requested building height variances (from
35 feet to 40, 50 and 55 feet) for 18 of the proposed lots

on the east side of Viewpoint, and building story variances

2The nedical |aboratory and neighborhood store properties are zoned
General Comrercial (C2) and Nei ghborhood Conmercial (C4), respectively.

Page 3



© 00 ~N oo o b~ w NP

N N NN R R R R R R R R R R
W N P O © 0O N o O M W N L O

(from2 1/2 to 3 stories) for eight of the proposed |ots on
t he west side of Viewpoint.

On Decenber 28, 1990, after a public hearing, the city
hearings officer approved intervenor's application, with a
nunber of conditions. Petitioner and others appealed the
hearings officer's decision to the city council. The city
counci|l conducted public hearings on the appeal on March 6,
13 and 20, 1991. At the March 6, 1991 hearing, intervenor
w thdrew its request for the height variances. Record 14.
On March 20, 1991, the city council nade a tentative oral
decision to deny the appeal, and to inpose a condition
requiring design review of the proposed PUD by the Design
Comm ssion. Record 10.

On April 18, 1991, the Design Comm ssion held a public
hearing to "review the proposed final design of the [PUD]
and advise the [City] Counci | regarding the design
conpatibility of t he pr oj ect wi th t he surroundi ng
nei ghborhood." Record 150. Al t hough the Design Comm ssion
did not issue a formal decision concerning the proposed PUD
its recomendation was transmtted to the city council via a
menorandum by a design conm ssion staff nenber.s3 That
menor andum states that the Design Comm ssion "unani nously

concluded that the project, as delineated on the draw ngs

3We note the parties dispute whether the staff nemorandum accurately
conveyed the Design Conmi ssion's opinion of the project.
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dated April 9, 1991 * * * [4 did not neet the test of
conpatibility wth surrounding residential developnent."”
Record 148. However, the nmenorandum al so states the Design
Comm ssion concluded that certain nodifications would make
the project acceptable and advised the city council to
affirm the hearings officer's decision, with certain |isted
additional conditions. 1d.

The city council conducted additional hearings on the

appeal , which included consideration of the Design
Comm ssion's recommendati on. On June 25, 1991, the city
council issued an order denying the appeal and approving the

prelimnary devel opnment plan, tentative subdivision plan and
maj or vari ance.
Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The respondent i nproperly construed t he
applicable law and made a decision inconsistent
with the applicable provisions of its zoning code
when it granted PUD and subdivi sion approval after
t he wi t hdr awal of t he hei ght vari ance
applications.”

Petitioner argues that at the tine the subject
application was filed the height limtation on structures in

the R5 zone was 35 feet. According to petitioner, under the

4The "drawings" dated April 9, 1991 include a site plan, elevation
drawi ng and east-west site sections for the proposed PUD, subnmitted to the
Desi gn Conmi ssion by intervenor. Record 156-58. These docunents are not
part of the original application submtted to the city. The draw ngs,
pl ans and di agrans submitted with the application are dated August 9, 1990.
Record 637-47.
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proposed prelimnary devel opnent plan for the PUD, nost of
t he townhouse structures on the east (downhill) side of
Vi ewpoi nt woul d exceed the 35 foot |limt, with sone proposed
to have a height of as nuch as 55 feet, as buil ding height
is measured under the Portland City Code (PCC).> Petitioner
contends this was why intervenor originally applied for
hei ght variances for 18 of the 21 Ilots proposed to be
created on the east side of Viewpoint. Although intervenor
| ater w t hdrew that variance application, petitioner
contends the design of the proposed townhouse structures was
never altered. Petitioner further contends that because the
hei ght of the structures proposed for 18 of the |ots exceeds
the limtation of the R5 zone, and no variance was approved,
the city erred in approving the PUD prelimnary devel opment
pl an and tentative subdivision plan.

Petitioner notes the city adopted a revised zoning code
on January 1, 1991,¢ after the hearings officer's decision
in this matter was issued. The revised zoning code i nposes
a different height limtation on buildings in the R5 zone

and changes the way Dbuilding height Is calculated.”

SUnder the PCC, height of a structure on a sloping lot is generally

measured from the average grade under the structure. PCC 33.12.150 and
33.12.160. Petitioner also contends the height of some of the proposed
structures, as neasured fromtheir downhill edge, will be up to 75 feet.

6ln this opinion, the revised zoning code is cited as "PCC (1991) __ ."

"The limtation on height of structures in the R5 zone was decreased to
30 feet. PCC (1991) 33.110.215.B. However, under PCC (1991) 33.110.215.D,
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However, petitioner argues that the standards of the revised
code are not applicable to the subject application.
According to petitioner, under ORS 227.178(3), approval or
denial of the subject application nust be based on the
standards applicable when the application was submtted.

See Territorial Neighbors v. Lane County, 16 O LUBA 641,

645-47 (1988). Fi nal ly, petitioner argues in the
alternative that, even if the height Iimt of the revised
code is applicable, the city's findings are inadequate
because they fail to explain how the proposed PUD satisfies
that height limt.

Respondent and intervenor (respondents) contend the

bui l ding height limtation of the R5 zone is not a standard
applicable to approval of the proposed prelimnary
devel opnent pl an and tentative subdi vi si on pl an.

Respondents state PCC 33.79.070(g)(9) requires submttal of
a proposed site plan including "conceptual site plans and
buil ding elevations of proposed nulti-unit structures,”
showing itenms such as "building height, size, shape, roof
shape and proposed exterior materials,"” only for proposed
PUDs of four acres or |ess. Respondents argue that no such
factual information is required for |arger PUDs. Therefore,

according to respondents, the PUD "height [imt" devel opnent

for lots sloping downhill froma street and having an average sl ope of 20%
or nore, the height linmtation is 23 feet above the average grade of the
street. Petitioner concedes it is possible that the proposed structures
conply with the height limtation of the revised code.
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standard established by PCC 33.79.070(c) is not applicable
to approval of prelimnary devel opnent plans for PUDs other
than those on four acres or less involving nmulti-unit
structures.s8

Respondents further contend the height limtation of
the wunderlying zone wll be an applicable standard when
applications for building permts for the structures within
the PUD are submtted, and that the applicable height
limtation will be that in effect when such building permt
applications are filed. According to respondents,
ORS 227.178(3) only gives an applicant a right to have an

application reviewed under the standards applicable to that

application when it was submtted. It does not give an
applicant the right to have all subsequent applications for
separate approvals (e.g., design review or building permts)
reviewed under the standards in effect when the initial
application was submtted.?®

| ntervenor also argues, in the alternative, that if the

height limtation of the underlying zone is applicable to

8According to respondents, with the exception of PUDs of four acres or
less involving multi-unit buildings, "the PUD process deals wth two
di mensions, e.g., lot sizes, building setbacks, street |ocations, wdths
and utilities, [not] with building design or  building heights.”
Respondent's Brief 5.

9 ntervenor also argues that both the Court of Appeals and this Board
have held that subdivision approval does not create a right to have the
standards applicable to the subdivision process apply to subsequent |and
use reviews. See Colunbia Hills v. LCDC, 50 O App 483, 624 P2d 157,

rev den 291 O 9 (1981); Schoonover v. Klamth County, 16 O LUBA 846,

848-51 (1988).
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approval of a PUD, it is the height limtation which is in
effect at the tinme of final developnent plan and buil ding
permt approvals which nust be satisfied. According to
intervenor, there is evidence in the record which clearly
supports a determ nation that the building height limtation
of PCC (1991) 33.110.215.D can be net by the proposed PUD.
ORS 197.835(9) (b).

W nust first determ ne whether the building height
limtation of the underlying zone is an approval standard
for a PUD prelimnary developnent plan and tentative
subdi vi si on pl an. If so, we nust also determ ne what
building height limtation applies; that in effect at the
time the prelimnary devel opnent plan and tentative
subdi vi si on plan application was first submtted, or that in
effect when the decision to approve the prelimnary
devel opnent plan and tentative subdivision plan application
i's made.

A. Applicability of Building Height Limtation

PCC 33.79.010 (Purpose and Intent) provides in relevant
part:

"The purpose of this Chapter is to allow nore site
design flexibility than the conventional zoning
and subdivision regul ati ons provide. The intent
is to:

"(a) Provide flexibility in architectural design,
pl acenment and clustering of buildings; use of

open space and out door [iving ar eas;
provi sion  of circulation facilities and
par ki ng; and rel at ed site and desi gn

consi der ati ons.
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" * * * *

"(e) Prombte an attractive and safe living
envi r onnent whi ch i's conpati bl e Wi th
surroundi ng resi denti al devel opnents. "

(Enphasi s added.)

The above enphasized purposes include nore than sinmply
provi di ng two-di nensional flexibility in |ot sizes, setbacks
and clustering of structures, as respondents contend. A PUD
prelimnary developnent plan can only be approved if it
fulfills the purpose and intent of both PCC 33.79.010 and
33.106.010.10 PCC 33.79.110(9g)(1). These sections require
consi deration of I ssues such as conpatibility,
attractiveness and architectural design. The hei ght of
proposed buildings may be relevant to all of these issues.

More inportantly, PCC 33.79.070 (Devel opnent Standards)
establ i shes standards, i ncluding ones for lot sizes,
set backs, open space, parking, etc., which all PUDs nust

meet. PCC 33.79.070(c) establishes the follow ng standard:

" Hei ght Limts. The hei ght limt of t he
underlying zone shall apply. * * *"

Mor eover, PCC 33.79.110(g)(3) provides that approval of a
PUD prelimnary developnment plan requires a finding that

"there is reasonable <certainty that the devel opnent

10Under PCC 33.106.010, in approving a conditional use, the city is
required to deternine that:

"* * * the use at the particular location is desirable to the
public convenience and welfare and not detrinental to the
public health, peace or safety, or to the character and val ue
of the surroundi ng properties. * * *" (Enphasis added.)
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standards of [PCC] 33.79.070 * * * will be nmet." These
provisions mke conpliance wth the R5 zone height
limtation an approval standard for the subject PUD
prelimnary devel opnent pl an.

The only basis respondents offer for concluding that
the height limtation of the R5 zone is not an approval
standard for the subject prelimnary developnent plan
approval is that the subject site exceeds four acres and PCC
33.79.100(g)(9) does not require the submttal of conceptua
site plans showi ng building elevations and heights for such
a PUD. However, PCC 33.79.100 sinply establishes m ninmum
requi rements for what nust be included in a PUD prelimnary
devel opnent plan application. It does not purport to

establish or nmodify the approval standards for prelimnary

devel opnent pl ans. 11
We conclude that conpliance with the building height
limtation of the underlying zone is an approval standard

for a PUD prelimnary devel opnment pl an. 12

11we also note that PCC 33.79.100(c) requires the prelimnary
devel opnent application to include a "statenent of how the purpose and
intent of [PCC] 33.79.010 will be achieved by the proposed PUD, including
sketches or illustrations of the proposed character of the devel opnent

* *x % v

12petitioners offer no explanation of why the building height linitation
of the underlying zone is an approval standard for tentative subdivision
pl an approval, and we agree with respondents that it is not. However,
there is no dispute that in this case the city's tentative subdivision plan
approval is dependent upon its PUD prelininary devel opnent plan approval.
Therefore, if reversal or remand of the PUD prelimnary devel opnent plan
approval is warranted, the tentative subdivision approval must be reversed
or remanded as wel .
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B. VWi ch Building Height Limtation is Applicable
ORS 227.178(3) provides, as rel evant here:

"[ Al pproval or denial of the [permt] application
shall be based upon the standards and criteria
that were applicable at the tine the application
was first submtted.”

We determ ne above the height limtation of the R5 zone
was a standard applicable to the approval of a PUD
prelimnary devel opnent plan when the subject application
was first submtted to the <city on August 24, 1990.
Further, there is no dispute that the subject application is
a permt application subject to the provisions of ORS
227.178(3). Therefore, under ORS 227.178(3), approval of
the PUD prelimnary developnent plan nust be based on
conpliance with the building height limtation for the R5
zone in effect on August 24, 1990, as set out in

PCC 33.26.080(a), 33.12.150 and 33.12.160. See Sunburst ||

Homeowners v. City of West Linn, 18 O LUBA 695, 700-01,

aff'd 101 Or App 458, rev den 310 Or 243 (1990).

Respondent s argue t hat this I nterpretation and
application of ORS 227.178(3) <creates an incongruity,
because the applications for final devel opnent plan approval
and building permts for the proposed PUD will be subject to
conpliance with the building height limtations of the R5
zone which exist when those applications are filed. We do
not agree. The city has established a "two-step process”

for approving PUDs:
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"* * * Prelimnary [devel opment plan] approval is
only granted where there is reasonable certainty
that the PUD will fulfill all requirenments of this
Chapter and other relevant parts of the [PCC."
(Enphasi s added.) PCC 33.79. 040.

Approval of the final developnent plan, the second step of
the process, requires only a finding that the final
devel opnent plan "is in substantial conformance with the
approved prelimnary developnent plan and any conditions
[i nposed] therein.” PCC 33.79.140(c). Thus, the building
height I|imtation of the wunderlying zone is not an
i ndependent standard for approval of the final devel opnent
pl an. The city has in effect created a PUD master plan
approval process which governs all further aspects of the

PUD devel opnent process. Conpare Tuality Lands Coalition v.

Washi ngt on County, O LUBA _ (LUBA Nos. 91-035 and

91- 036, Novenber 12, 1991), slip op 6.

C. Concl usi on

The chal | enged deci si on does not determ ne that the PUD
prelimnary devel opment plan conplies with the R5 zone
building height |imtation in effect when the application
was first submtted. Respondents do not contend there is
evi dence I n t he record whi ch clearly supports a
determ nation that the prelimnary devel opnment plan conplies
with the R5 zone building height limtation in effect when
the subject application was submtted. Therefore, the first

assi gnment of error is sustained.
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FI FTH ASSI GNMENT OF ERROR

"The respondent m sconstrued and msapplied its
variance standards and approved eight story
variances with inadequate findings that are not
supported by substantial evidence in the record.”

The R5 zone hei ght limtations est abl i shed by
PCC 33.26.080(a) also limt buildings to 2 1/2 stories. The
chall enged decision includes the approval of a mgjor
variance for building story variances (from 2 1/2 to 3

stories) for eight of the proposed lots on the west side of

Vi ewpoi nt . Petitioner challenges this variance on several
grounds.
During the pendency of this appeal pr oceedi ng,

intervenor withdrew its application for the building story
vari ance. I nt ervenor - Respondent's Brief 46. | nt ervenor
argues that the withdrawal of its application and the fact
that the revised code adopted effective January 1, 1991,
does not include story limtations in the R5 zone nmake this
assi gnnent of error noot.

For the reasons explained under the first assignnment of
error, the building story Ilimtation established by
PCC 33.26.080(a) continues to be applicable to approval of
t he subject PUD prelimnary devel opnent plan. Furt her nor e,
where it is not clear from the |l|ocal <code that the
applicant's withdrawal of a permt application after the
| ocal governnment nmakes a decision approving it has any

effect on that decision, the wthdrawal does not necessarily
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make an appeal of such decision noot. McKay Creek Valley

Assoc. v. Washington County, 16 Or LUBA 1028 (1987).

However, here the city's approval of the nmmjor variance
is dependent wupon its approval of the PUD prelimnary
devel opnent plan. Qur resolution of the first assignnment of
error requires that the chall enged decision be remanded in
any case. Since the decision nust be remanded, and
intervenor has withdrawn the application for the building
story variance, no purpose would be served by review ng the
adequacy of the city's decision to approve the building
story vari ance.

SECOND ASSI GNMVENT OF ERROR

"The respondent msinterpreted and failed to
conply with applicable provisions of its zoning
code and conprehensive plan relating to its review
of the stability and suitability of the steeply
sloping land for developnent and failed to adopt
findi ngs supported by substanti al evi dence
adequat el y addressing these standards.”

THI RD ASSI GNMENT OF ERROR

"The respondent did not conply with the state

statutes governing the procedure for | ocal
governnment |and use hearings because it deferred
signi ficant fact ual and | egal det erm nati ons

concerning land stability and suitability to a
|ater stage in the project approval process
w thout affording affected property owners and
residents an opportunity for notice and a public
hearing at that stage to protect their interests.”

Under these assignnents of error, petitioner contends
the city did not adequately determ ne that the proposed PUD

pr oj ect iIs feasible, considering the stability and
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suitability of the steeply sloping site for the proposed
devel opnent. Petitioner also <contends there is not
subst anti al evi dence in t he record to support a
determ nation that the proposed devel opnent is feasible,
considering these factors. Finally, petitioner contends the
city inmpermssibly deferred significant factual and | egal
determ nati ons necessary to determne feasibility of the
devel opnent to the final devel opnment plan approval stage

when no notice or opportunity for public input will be
provi ded.

Under the first assignnment of error, we determ ne the
city's decision nust be remanded because the city failed to
determ ne that the proposed PUD conplies with the applicable
(i.e. in effect on August 24, 1990) R5 zone buil ding height
limtation. Furt her, as explained wunder the fifth
assignnent of error, since intervenor has wthdrawn its
application for a building story variance, after remand the

proposed PUD will be required to conply with the applicable

R5 zone building story limtation as well. No party
contends the PUD, as proposed, conplies wth these
limtations. Ther ef or e, the subject PUD prelimnary

devel opnent plan application cannot be approved by the city
after remand by this Board w thout nodifications of the plan
to conmply with the applicable building height and story
[imtations.

Accordingly, after remand, the required geologic and
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engi neering anal yses concerni ng site stability and
suitability wll necessarily have to address a different
proposed devel opnent. Therefore, while we generally agree
with petitioner that the city nust determ ne the feasibility
of a proposed PUD at the prelimnary developnment plan
approval stage, and cannot defer determ nations essential to
establishing feasibility to the final developnment plan
approval stage, no purpose would be served by review ng the
adequacy of the city's findings and the evidence in the
record to support a determ nation that the subject PUD is
f easi bl e.

FOURTH ASSI GNMENT OF ERROR

"The respondent msinterpreted and failed to
conply with the provisions of its conprehensive
plan and zoning code relating to the proposed
devel opnent's conpatibility with the nei ghborhood.
And, the city failed to adopt findings supported
by substanti al evidence adequately addressing
t hese standards."

Under this assignnent of error, petitioner challenges
the adequacy of the <city's findings to denpbnstrate
conpliance with several Portland Conprehensive Plan (plan)
and PCC provisions which petitioner contends are applicable
approval standards requiring that the proposed PUD be
conpati ble with, and not detrinental to, the character and
value of the surrounding neighborhood. Petitioner also
chal | enges the evidentiary support for the findings the city
did adopt on this issue. However, the primary basis for

petitioner's conplaints is the height of the proposed
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buil di ngs. Petition for Review 32.

Under the first assignment of error, we determ ne the
chal | enged deci sion nust be remanded because the city failed
to denonstrate that the proposed PUD conplies with the
applicable R5 zone building height limtation. There is no

contention by the parties that the proposed PUD does conply

with the applicable building height limtation, and
intervenor's application for a variance fromthat limtation
was w t hdrawn. Thus, in any case, the subject PUD

prelimnary devel opnent plan application cannot be approved
after remand by this Board w thout nodifications of the plan
to conmply wth the applicable height Iimtation, and
addi ti onal hearings on such a nodified plan. Therefore, no
pur pose woul d be served by revi ew ng petitioner's
contentions under this assignnent of error.

The city's decision is remanded.
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