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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

Cl TI ZENS CONCERNED W TH MEDI CAL )

WASTE BURNI NG | N SHERWOOD, an )

uni ncor porated associ ati on, LISA )
BRENNER, and DENI SE HAGG,

Petitioners,

)
)
)
)
and )
)
MARY YOUNG and HARRY W LLI AM )

)

)

GAZELY,
FI NAL OPI NI ON
I nt ervenors-Petitioner ) AND
ORDER
)
Vs. )
)
CI TY OF SHERWOOD, )
)
Respondent , )
)
and )
)
THERM TEC, | NC., )
)
| nt er venor - Respondent . )

Appeal from City of Sherwood.

Daniel H Kearns and Mark J. Geenfield, Portland,
filed the petition for review on behalf of petitioners and
intervenors-petitioner. Wth them on the brief was Preston
Thorgrinmson Shidler Gates & Ellis. Mark J. Geenfield
argued on behalf of petitioners and intervenors-petitioner.

Derryck H. Dittman, Tigard, filed a response brief and
argued on behal f of respondent.

Loren D. Podw Il and Laura A. Schroeder, Portl and,
filed a response brief. Wth them on the brief was
Bul i vant, Houser, Bailey, Pendergrass & Hoffman. Loren D
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Podwi | | argued on behalf of intervenor-respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 12/ 05/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners chal | enge t wo deci si ons in this
consolidated review proceeding. The first deci sion
determ nes that intervenor-respondent Therm Tec's (hereafter
Therm Tec's) proposed incineration operation is a use
simlar to certain uses allowed in the General Industrial
(G) zoning district. The second deci sion approves a site
plan for construction of a 40 foot by 100 foot building to
house the incinerator.
FACTS

Petitioners allege that since 1985, Therm Tec has

operated within the city a facility which nmanufactures waste

i nci nerators. Petitioners also allege that at sone point,
Therm Tec began operating a waste incinerator for comrerci al
burning purposes at the facility wthout first obtaining
city approval for that aspect of the facility.

On October 21, 1988, Therm Tec applied for a "simlar

use determnation to allow expansion of its on-site
i ncineration operations.!? On that date, Therm Tec also
applied for site plan approval to allow construction of a 40

foot by 100 foot building to house the incinerator. The

lUnder Sherwood Zoning and Conmunity Devel opment Code (ZCDC) §§ 4.600
through 4.603, "Interpretation of Sinmilar Uses," the planning comr ssion
may approve a "proposed land use which is not specifically listed or
otherwise clearly indicated as allowed, conditionally allowed or prohibited

* *x * "
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city planning conmm ssion considered Therm Tec's requests at
its Novenber 21, 1988 neeting, and on Novenber 22, 1988, the
pl anni ng commi ssi on granted both requests.?

Petitioners allege they first becane aware of the

"simlar use" determnation and the site plan approval on
June 27, 1990 and July 4, 1990, respectively. Petitioners
notices of intent to appeal the Novenber 22, 1988 "sim|lar

use" determ nation and site plan approval were filed on July
2, 1990 and July 5, 1990, respectively.

In an order entered earlier in this appeal, we
determ ned that both the simlar use determ nation and the
site plan approval decision were "permts" as that termis

defined by ORS 227.160(2). Citizens Concerned v. City of

Sher wood, O LUBA ___ (LUBA Nos. 90-091 and 90-093,

Order on Mtions for Evidentiary Hearing and Depositions,
April 2, 1991). We also determned that the city failed to
provide a public hearing or notice of the challenged
decision and opportunity for appeal, as required by ORS
227.175(3) and (10). 1d. In viewof the city's failures to

provide the required public hearing or notice of decision

and opportunity for appeal , we also concluded (1)
petitioners had no | ocal admnistrative renedies to
exhaust , 3 and (2) t he statutory "appear ance" and

2The bui | di ng has been construct ed.

30ORS 197.825(2)(a) requires that a petitioner first exhaust any renedies
available at the local l|evel before appealing a | and use decision to LUBA

Page 4



© 00 N o g A~ wWw N Pk

e R S N
o A W N L O

"aggrievenment" requi renents  of ORS 197.830(3)(c)4 for
standing to appeal to this Board are satisfied.> 1d.

Because t he petitioners wer e not provi ded an
opportunity for a public hearing and were not provided
notice of the challenged decisions, we concluded in our
earlier order that the present appeal is tinely filed if the
notices of intent to appeal were filed within 21 days after
petitioners received actual notice of the permt decisions.

See Flowers v. Klamath County, 17 Or LUBA 1078, 1103 (1989);

Kunkel v. Washington County, 16 Or LUBA 407, 415 (1988).

However, we also concluded in our prior order that
Therm Tec sufficiently disputed petitioners' allegations
concerning when petitioners received actual notice of the
chal | enged decisions to warrant an evidentiary hearing. Qur

order allowed depositions and an evidentiary hearing to

Under the ZCDC, appeals are limted to "aggrieved" parties. Because the
ZCDC does not require notice and a local hearing for simlar use
determ nations or site plan review, petitioners were not given an
opportunity to becone "aggrieved" parties and therefore had no |oca
remedi es to exhaust. See Flowers v. Klamath County, 98 O App 384, 391,
780 P2d 227, rev den 308 Or 592 (1989).

4Qur review in this appeal is governed by land use statutes as they
existed prior to 1989 |egislative revisions. The statutory citations in
this order are to the statutes as they existed prior to the 1989
| egi sl ative revisions.

5\n Flowers v. K amath County, supra, the Court of Appeals explained
that where a county fails to provide the statutorily required public
hearing or notice and opportunity for appeal, the statutory "appearance"
and "aggrievenent" requirenents for standing to appeal to LUBA are

obvi at ed. Al though Flowers v. Klamath County concerned the statutes
requiring that counties provide a public hearing or notice of the decision
and an opportunity for an appeal in issuing permts, the statutory

requi renents applicable to cities are substantially identical
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determ ne whether the notices of intent to appeal were not
filed within 21 days after petitioners received actual
notice of the disputed decisions. If so, these appeals are

untinmely and nmust be dism ssed.® Oak Lodge Water Dist. v.

Cl ackamas County, 18 Or LUBA 643 (1990); Karlin v. City of

Portland, 13 Or LUBA 21 (1985); McCoy v. Marion County, 9 O

LUBA 214 (1983); Berg v. Coos County, 7 O LUBA 428 (1983).

On the other hand, if the notices of intent to appeal were
timely filed, the challenged decisions nust be remanded so
that the city may provide the public hearing or the notice
and opportunity for |ocal appeal required by ORS 227.175(3)
and (10).
EVI DENTI ARY HEARI NG

The parties have agreed that LUBA shall nmake its
findings of fact concerning when petitioners received actual
notice of the challenged decision based on the depositions
of petitioners Brenner and Hagg and the parties' post

deposition nenoranda. Qur findings are set forth bel ow

6Because the notice of intent to appeal the similar use deternination
(LUBA No. 90-090) was filed on July 2, 1991, the critical date for
appeal ing that decision was June 11, 1991. |If petitioners received actua
notice of the sinmlar use determination before that date, the notice of
intent to appeal is untinely.

The notice of intent to appeal the site plan approval decision (LUBA No.
90-093) was filed on July 5, 1991. Therefore, the critical date in that
appeal is June 13, 1991. |If petitioners received actual notice of the site
pl an approval decision prior to that date, the notice of intent to appea
is untinely.
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A Petitioner Brenner

Petitioner Brenner is one of the founding nenbers of
petitioner Citizens Concerned with Medical Waste Burning in
Sherwood.” Petitioner Brenner |earned of the subject city
permt decisions following ThermTec's applications for
approval of air contam nant discharge and solid waste
di sposal permts fromthe Oregon Departnent of Environnmenta
Quality (DEQ). Petitioner Brenner was advised during the
course of a May 20, 1990 tel ephone conversation that permts
were pending before DEQ for a waste incinerator in or near
Sher wood. Petitioner Brenner may also have | earned during
t he course of that phone conversation that Therm Tec was the
applicant.

Several days after the May 20, 1990 phone conservati on
(before the end of May 1990), petitioner Brenner phoned DEQ
and learned that Therm Tec was the applicant and that the
facility was located in the Sherwood area. Petitioner
Brenner had subsequent conmmunications with DEQ concerning
the pending permt applications before DEQ Petitioner
Brenner requested that she be provided a copy of the 200
page DEQ Therm Tec application. She received a copy of that
application on June 14, 1990. One day earlier, on June 13,

1990, petitioner Brenner reviewed a copy of the Therm Tec

’Petitioner Citizens Concerned with Medical Waste Burning in Sherwood is
an unincorporated association formed in June 1990, after the challenged
city permts were approved by the planning conm ssion.
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DEQ application at the Tualatin Library and copied the
summary included in the DEQ application.

In reviewing the Therm Tec DEQ application on June 13
and 14, 1991, petitioner Brenner becane aware that the City
of Sherwood may have granted sone type of |and use
approval .8 Petitioner Brenner's husband was informed at a
June 13, 1990 <city <council neeting that the planning
conm ssion may have granted perm ssion for an incinerator
Thereafter, petitioner Brenner contacted the city planning

of fice.

"* * * | called up the City to try to go in and
see what records they had. Carol Connell [the
city planner] was not in until the next week. I
had to wait until [June 19, 1990] when she was in
her office to go in. | copied the materials they
had, took them honme, read them over. That was
about the sanme tinme the chance to coment arrived
in the mail, and it was at that point that we saw,
yes in fact, that the City had issued a permt to
Therm Tec." Brenner Transcript 37.

Based on the above, we find that petitioner Brenner
| earned, as early as June 13, 1990, of the existence of the

Therm Tec incinerator and that the city may have issued the

8Al t hough there are suggestions in petitioner Brenner's deposition and
one of the exhibits attached to that deposition that copies of the actua
decisions disputed in this appeal were included in the the DEQ permt
materials, it is reasonably clear that such was not the case. We assune
the "permit signed by JimRapp [the city nanager]," referenced in Brenner's
Deposition Exhibit 1, refers to sonme docunment other than copies of the
actual <city pernmits challenged in this appeal, because both of the
challenged city pernmits are signed by Carol Conner, the Sherwood Pl anning
Director, not Jim Rapp. As explained infra, petitioner Brenner first
obtai ned copies of the challenged city permits on June 19, 1990, when she
visited the Sherwood Pl anni ng Department.
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di sputed permts. She promptly pursued the matter with the
city planning departnent and, thereafter, obtained copies of
the disputed permt decisions on June 19, 1990. Based on
t hese facts, we conclude petitioner Brenner received actual
notice of the challenged decisions, such that the deadline
for petitioner Brenner to file a notice of intent to appeal
with this Board began to run, on June 19, 1990. Bot h
notices of intent to appeal were filed within 21 days of
June 19, 1990 and were, therefore, tinely filed on behalf of
petitioner Brenner.

B. Petitioner Hagg

Al t hough the question is much closer with regard to
petitioner Hagg, we conclude she also received actual notice
of the disputed decisions, either frompetitioner Brenner or
at a nmeeting of Citizens Concerned with Waste Burning in
Sherwood hel d sometine after June 19, 1990, as she testified
in her deposition. Petitioner Hagg stated in an affidavit
submtted earlier in this appeal that while she had observed
the construction of the building which houses the
incinerator, she had no reason to believe it was being
constructed to house an operational incinerator.® However
in her deposition, petitioner Hagg testified that she had

not observed construction of the building and | earned about

9The affidavit suggests there was nothing about the outward appearance
of the building to distinguish it fromthe larger building where Therm Tec
manuf actures incinerators.
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the building only during the neeting held after June 19,
1990.

Despite this contradiction in petitioner Hagg' s
testinmony, we conclude the record in this matter and her
deposition provide substantial evidence that she did not

learn of the planning conmm ssion permt decisions until

sonetinme after June 19, 1990. Al t hough she may have been
aware of the building constructed to house the incinerator,
we do not believe that is a sufficient basis upon which to
i mpute actual notice or knowl edge of the city's earlier
permt decisions concerning the use and construction of that
bui l ding. W reach this conclusion because there is nothing
about the outward appearance of the building which would
reasonably alert a person of the use for which the building
was being constructed. It is the permssibility of the use
of the building that is the central issue presented in this
appeal . Both notices of intent to appeal were tinely filed
on behal f of petitioner Hagg.

C. Petitioner Citizens Concerned with Medical Wste
Burning in Sherwood

Because Citizens Concerned with Medical Wste Burning
in Sherwood is an unincorporated association, fornmed after
the challenged city permts were issued, it may only assert

representational standing to represent the interests of its
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menbers. 10 See 1000 Friends of Oregon v. Ml tnonmah County,

39 Or App 917, 923-24, 593 P2d 1171 (1979): Tuality Lands

Coalition v. Washi ngton County, O LUBA _ (LUBA Nos.

91-035 and 91-036, Order on Mdtion for Evidentiary Hearing
and Depositions, August 29, 1991), slip op 9-12. Bot h
petitioners Brenner and Hagg are nenbers of Citizens
Concerned with Medical Wste Burning in Sherwood. We
concl ude above that petitioners Brenner and Hagg both have
standing to bring this appeal. Therefore petitioner
Citizens Concerned with Medical Waste Burning in Sherwood
al so has standing to bring this appeal.
DECI SI ON

Petitioners' first assi gnnment of error al | eges
respondent erred by not providing a public hearing prior to
reaching the challenged decisions, or, in the alternative
notice of the decisions and an opportunity to appeal.

Petitioners are correct, and the city's decisions are
remanded so that the city may provide the statutorily
required hearing or notice of decision and opportunity to
appeal required by ORS 227.175(3) and (10).

Petitioners al so al | ege t he city erroneously

interpreted the ZCDC and that the city's findings concerning

10Because Citizens Concerned with Medical Waste Burning in Sherwood did
not exist until after the challenged permts were issued, it could not
itself satisfy the statutory requirenents that it appear during the |ocal
proceedi ngs and be aggrieved by the decisions granting those pernits, even
if the city had provided the opportunity to do so.
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the simlar use determnation and the site plan approval are
i nadequat e and not supported by substantial evidence. Since
remand is required in any event, so that the statutory
requi renments of ORS 227.175(3) and (10) can be satisfied, we
believe it is appropriate for the city to address these

contentions in the first instance on renmand.

~N~ oo o~ WO N

The city's decisions are renmanded.
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