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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,
Petitioner, LUBA No. 91-113

FI NAL OPI NI ON
AND ORDER

VS.

YAVHI LL COUNTY,

N N N N N N N N N

Respondent .

Appeal from Yamhill County.

Jane Ard, Salem filed the petition for review and
argued on behalf of petitioner. Wth her on the brief was
Dave Frohnmayer, Attorney Ceneral; Jack L. Landau, Deputy
Attorney General; and Virginia L. Linder, Solicitor General.

John C. Pinkstaff, MMnnville, filed the response
brief and argued on behal f of respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 12/18/91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the county board of
conm ssioners approving a forest dwelling on land zoned
Agricul tural/Forestry (AF-20).

FACTS

The subject parcel consists of 26.8 acres, and was
heavily forested before it was l|logged in 1990. The
applicant acquired the subject parcel in 1990. In 1991,
approxi mately 20 acres of the subject property was replanted
with Douglas fir seedlings pursuant to a forest nmanagenent
pl an. Record 5. The remaining six acres is used for
grazing cattle. The dwelling is proposed to be located on
the six acre portion of the parcel on which the cattle
currently graze.

The subject parcel is bordered to the north, south and
east by properties also zoned AF-20. These properties are
forested. Menbers of the applicant's famly own various of
t he nei ghboring AF-20 zoned properties and actively manage
t hose parcels for forest uses. Properties to the west of
t he subject parcel are zoned Excl usive Farm Use.

The planning departnent approved the application and
petitioner appealed to the county board of comm ssioners
The board of conmm ssi oners af firmed t he pl anni ng

departnent's decision, and this appeal foll owed.
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ASSI GNMENT OF ERROR

2 "The county failed to conply with the requirenents
3 for approving a dwelling in conjunction with a
4 forest use on a parcel in the AF-20 Agriculture
5 Forestry zone because the county's final order
6 | acks necessary findings and is not supported by
7 substanti al evidence."
8 Yamhi | | County Zoning Ordinance (YCZO)  403.06(B)
9 requires that forest dwellings satisfy the standards set
10 forth in YCZO 401.06.1 YCZO 401.06 provides the follow ng
11 relevant standards for approval of forest dwellings:
12 "(a) The dwelling is necessary in order to nmnage
13 the land for forest use, considering that:
14 "(1) The land cannot reasonably be put to
15 forest use without a dwelling on the
16 site; and
17 "(2) The day-to-day activities of an owner or
18 manager on the property are required to
19 manage the land for specific forest uses
20 and the activities are principally
21 directed to forest use of the |and.
22 "(b) The dwelling is secondary or subordinate to
23 the main forest use of the | and.
24 "(c) The property is large enough to be managed
25 profitably for forestry uses.
26 "(d) Whenever possible, the dwelling is to be
27 | ocated on |and generally unsuitable for the
28 propagati on and har vesti ng of f or est
29 products.
30 "(e) The dwelling will not significantly inpact
31 forest uses on adjacent and nearby forest
lyamhill County's conprehensive plan and land use regulations

acknow edged under ORS 197. 251.
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The county determ ned the proposed dwelling would be
occupi ed by a person who would manage the "reforested | ands
and livestock” on the subject parcel and engage in the
"practices normally wused in forest managenent such as
conpetition release, spraying and keeping [the] area clear
of under br ush, ani mal damage control, pre-conmer ci al
thinning, fertilization, pruning, harvesting, nonitoring,
and mai ntenance." Record 4.

The county further found the occupant of the proposed
dwel ling would provide 24 hour security services for the
subj ect and surrounding famly owned parcels necessitated by
"specific, docunmented cases of trespassing, theft, vandalism
and fires on the subject parcel and surrounding * * * famly

hol dings. * * *" Record 4a. The county al so determ ned:

"* * * the applicant is a nenber of a famly * * *
who own over 300 acres of forest |and adjacent to
the 26.8 acre parcel site, and that the 26.8 acre
site was originally acquired for the purpose of
providing |egal access to other * * * famly
ti mber parcels. The Board finds that substanti al
evi dence was adduced t hat t he day-t o-day
activities of the occupant of the dwelling wll
i ncl ude construction, reconstruction, and
mai nt enance of the | ogging access road through the
parcel ." 1d.

The county el aborated on the duties of the occupant of
t he proposed dwelling as foll ows:

"* * * the 20 acres of newmy reforested |land w |
need nore |abor intensive forest managenent
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activities over this rotation * * * and * * * the
entire sequence of | abor I ntensive  forest
managenent activities will be repeated in future
rotations[.] * * *

"In light of forest practices anticipated for the
property over the long term there is substantial
evidence that the property cannot be reasonably
put to such Ilabor intensive forest managenment
activities wthout the need of a dwelling.”
Record 7.

"None of the other dwellings on adjacent parcels
are available to serve the purpose of nanaging the
forest uses on this parcel. The parcel does,
however, provide an inportant access road to the
other * * * famly forest holdings. The 20 * * *
acre parcel can be profitably nanaged as a
separate unit in cooperation with the other forest
| ands under this arrangenment."” Record 9.

Petitioner argues the findings are inadequate to
establish conmpliance with YCZO 401.06, in that they do not
show that it is "necessary" to have someone live on the
subj ect parcel to performthe enunerated duties. Petitioner
further contends the findings fail to identify the amount of
time required to manage the parcel for tinber production and
cattle grazing, as well as that required for the
construction, reconstruction and maintenance of the | ogging
access road. Wth regard to the county's findings
concerning the need for 24-hour security to service the
subj ect and surrounding famly forest holdings, petitioner
argues the county has not denonstrated why the subject
parcel necessarily cannot be managed for forest uses w thout
24-hour security provided by the resident of the proposed

dwel I'i ng. Petitioner also contends the alleged need for a
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dwel l'ing for 24-hour security on the parcel is an inadequate
justification for a forest dwelling, citing the Court of

Appeal s’ initial decision in 1000 Friends of Oregon v. LCDC

(Lane County), 83 O App 278, 283, 731 P2d 457 (1987), on

reconsi deration, 85 O App 619, rev'd in part, aff'd in

part, 305 Or 384 (1988) (LCDC/ Lane County). 2

The county agues the use of the term "necessary" in
YCZO 401.06 does not have as absolute a neaning as
petitioner contends. The county argues the term "necessary"
is defined by the considerations stated in YCZO 401.06(a) (1)
and (2), and requires only that the land cannot reasonably
be put to forest use w thout the proposed dwelling, and that
the dwelling be secondary to forest uses of the property.
The county maintains that to the extent the Court of Appeals

or Supreme Court in LCDC/Lane County, supra, gave a

di fferent Interpretation to the term "necessary," in

determ ni ng whet her unacknow edged provisions of the Lane

2The Court of Appeals determined a Lane County code provision at issue
in that case, incorrectly interpreted the term "necessary" as it had been
used by LCDC in interpreting Statewi de Planning Goal 4 (Forest Lands).
Among ot her things, the Court of Appeals stated:

“"Many things can enhance [forest] production without being
necessary to it. It may be nore convenient for the owner of
forest land to do required cultivation work from a nearby
resi dence rather than comruting froma home sone distance away,
but that does not mmke it necessary to do so. Living on the
and may hel p deter arsonists, and thereby enhance production,
but that fact alone does not render a forest dwelling

necessary." (Enphasis in original.) 1d. at 283.
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County code were adequate to conply with Statew de Pl anning
Goal 4, such an interpretation is irrelevant here, because
Yamhi ||  County has acknowl edged code provisions givVving
meaning to the term "necessary."

W first interpret the term "necessary" as used in
YCZO 401.06(a), and then determ ne whether the findings are
adequate to establish conpliance with YCZO 401. 06(a).

A.  YCZO 401.06(a)

YCZO 401.06(a) requires that an applicant for a forest
related dwelling establish such dwelling is "necessary" for
the forest wuses of forest property, considering several
factors. It does not follow that the term "necessary" is
defined by these factors. Rat her, YCZO 401.06(a) requires
that the factors set out in (1) and (2) be considered by the
county in determ ning whether a proposed forest dwelling is
"necessary" to forest uses of the property.

In LCDC/ Lane County, supra, the issue was whet her LCDC

properly acknow edged a | ocal code provision which "deened"
proposed dwellings to be "necessary" for forest uses if
certain mniml elements were established. In LCDC/ Lane
County, the Court of Appeals' stated the term "necessary"
meant "that [which] cannot be done w thout: that [which]
must be done or had: absolutely required.” LCDC/ Lane
County, 83 Or App 282-83. Further, the Court of Appeals
made it clear in its opinion that the "necessary" standard

was not satisfied where a proposed dwelling was nerely
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"convenient" for the continuation of the forest managenent

of forested property. LCDC/ Lane County, 83 Or App at 283.

After the Court of Appeals' initial decision, and decision

on reconsideration in LCDC/ Lane County, this Board was

called upon to interpret those decisions and st ated:

"We agree * * * that if we sinply rely on the
[dictionary definition of necessary] and require a
denonstration of 'physical inpossibility' before a
forest dwelling could be approved, we nake LCDC s
policy to allow some forest dwellings a nullity.
We do not believe LCDC or the Court of Appeals
intended that result. * * *

"While it is possible to read the Court of
Appeal s’ decision in its entirety to reject a
literal "inmpossibility' standard for for est
dwel lings, it is also unm stakable that the Court
of Appeals believes substantially nore than
conveni ence, enhancenent, and cost efficiencies
are required to show a dwelling is necessary for
forest uses.” Chanpi on International v. Douglas
County, 16 Or LUBA 132, 138-39, (1987).

Subsequent to the Board's decision in Chanpion

| nternational v. Douglas County, supra, the Suprenme Court

decided LCDC/ Lane County, 305 Or 384. \Vhile it is not clear

whet her the Suprenme Court fully enbraced the Court of
Appeal s' formul ati on of what the term "necessary" neans, the
Suprene Court did state that it was not enough for a
proposed dwelling to nerely enhance forest uses on forest

property.3

3gpecifically, the Suprenme Court stated:

"* * * This court is not prepared to suggest that no dwelling
could be considered necessary and accessory to a forest use,
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Notwi t hstanding that the dispute in LCDC/ Lane County,

supra, centered on whether unacknowl edged code provisions
conplied with Goal 4, the relevant interpretive issue
decided in those cases (the neaning of the term "necessary")
S al so present ed in det er m ni ng t he meani ng of
YCZO 401. 06(a). We conclude YCZO 401.06(a) requires the
county to establish that a proposed forest dwelling is not
merely for t he enhancenent, conveni ence or cost
effectiveness of the forest operations on a forest parcel.?

LCDC/ Lane County, 83 Or App at 282-83.

B. Adequacy of the Findings

VWile the county's findings adequately identify the
forest managenment and security duties to be perfornmed by the
occupant of the proposed dwelling, they do not establish the
critical link between those activities and the need for an
on-site dwelling. Specifically, the findings concerning the
epi sodes of vandalism and trespass are vague about the
nunber of such occurrences, and how recently any such
epi sodes occurred, and do not explain why such occurrences
necessitate the provision of 24-hour security. Further, the
findings fail to explain why other dwellings in the area on

property owned by nmenbers of the applicant's famly are

but we cannot agree that allowing a dwelling on some part of a
ot sinply because it may enhance forest uses on the remai nder
of the ot protects existing forest uses to the extent required
by Goal 4." 305 O at 396.

4Nei t her party argues that OAR Chapter 660, Division 6, has any bearing
on this case, and we do not understand that it does. See OAR 660-06-003.

Page 9



© 00 ~N oo o b~ w NP

e e N
w N B O

"unavail able" to provide housing for people to perform
security services for the subject property and other famly
hol di ngs.

The findings fail to explain why soneone living on-site
is required to perform any of the duties to be acconplished
by the occupant of the proposed dwelling. Consequently, the

findings are inadequate to establish that the proposed

dwel I'i ng IS "necessary" wi thin t he meani ng of
YCZO 401. 06(a). Because we determne the findings are
i nadequat e, no purpose is served in reviewng their

evidentiary support.
The assignnent of error is sustained.

The county's decision is remanded.
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