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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROBERT GOODRI CH,

Petitioner,
LUBA No. 91-119
VS.
FI NAL OPI NI ON

JACKSON COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Jackson County.

Robert Goodrich, Central Point, filed the petition for
revi ew. John W Whitty, Coos Bay, argued on behalf of
petitioner.

Arm nda J. Brown, Medford, filed the response brief and
argued on behal f of respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 12/ 11/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeal s a county deci sion granting
condi tional use approval for a third dwelling on a 3.72 acre
parcel .

FACTS

The subject property is Jlocated in the Suburban
Residential (SR-1) zoning district. The property presently
is developed with two residences and a storage shed. The
proposed third dwelling is a nobile honme, which will utilize
an existing well serving the two dwellings already |ocated
on the property.

Petitioner's property adjoins the subject property.
Petitioner's property is inproved with a house, garage,
storage building and barn. Al t hough petitioner's barn
visually screens the existing structures on the subject
property from petitioner's house, the proposed dwelling
would be visible from petitioner's kitchen w ndow. The
proposed dwelling would be | ocated 10 feet fromthe property
line dividing petitioner's and the applicant's property.?

The county hearings officer approved the applicant's

request with the foll ow ng condition:

"Prior to occupying the dwelling, the applicant
shall obtain necessary permts and construct a 6

11t appears from the record that the kitchen wi ndow is the only w ndow
in petitioner's home fromwhich the proposed nobile home woul d be visible.
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1 foot high sight obscuring fence al ong the boundary

2 common to the subject parcel and the Goodrich

3 property, adjacent to the |ocation of the proposed

4 dwel ling such that the dwelling cannot be seen

5 from the ki tchen wi ndow  of t he Goodri ch

6 residence." Record 6-7.

7 DECI SI ON

8 A Rel evant Approval Standards

9 Under Jackson County Land Devel opment Ordi nance (JCLDO)
10 224.030(1), with conditional use approval, nore than one

11 single famly dwelling nmay be placed on parcels in the SR-1

12 zone,

provided the density standard of the SR 1 zone

is

13 nmaintained.?2 JCLDO 260.040 inposes the follow ng relevant

14 condi

15
16

17
18
19
20
21
22

23
24
25
26
27
28

29
30

tional use permt approval standards:

"In order to grant a conditional use permt, the
County nust make the foll ow ng findings:

"1l) That the permit would be in conformance wth
t he Jackson County Conprehensive Plan for the
area, the standards of the district of the
Zoning Ordinance in which the proposed
devel opnent woul d occur, and t he
Conprehensive Plan for the county as a whol e.

"2) That t he | ocati on, Si ze, desi gn, and
operating characteristics of the proposed use
wll have mnimal adverse inpact on the

livability, value, or appropriate devel opment
of abutting properties and the surrounding
ar ea.

Petitioner first cont ends t he heari ngs of ficer

2JCLDO 224.040 inposes a density limt of one dwelling per acre in the
SR-1 zone. The decision challenged in this appeal conplies with the SR-1

densi t
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erroneously concluded there were no conprehensive plan
provi si ons applicable to the chall enged deci si on under JCLDO
260. 040(1).3 Second, petitioner <contends the hearings
officer failed to adopt adequate findings supported by
subst anti al evidence denpnstrating conpliance wth the
requir enment of JCLDO 260.040(2) t hat t he proposed
devel opnent have "m ni mal adverse inpact on the * * * val ue"
of his property. Finally, petitioner contends the hearings
officer failed to adopt adequate findings supported by
subst anti al evidence denopnstrating conpliance wth the
requir ement of JCLDO 260.040(2) t hat t he pr oposed
devel opnent have "m ni mal adverse inpact on the livability"
of his property. Petitioner identifies inpacts on
groundwat er and the view fromhis honme as adverse inpacts on
l'ivability.

B. Pl an Goals, Policies and Strategies

As we have expl ained on nunerous occasions, particular
conprehensive plan provisions my or may not be standards
intended to govern |and use decision making, depending on
the wording and context of the particular plan provisions.

Bennett v. City of Dallas, 17 O LUBA 450, aff'd 96 O App

645 (1989); Pardee v. City of Astoria, 17 O LUBA 226, 246-

47 (1988); MCoy v. Tillanmook County, 14 Or LUBA 108, 110-11

3Jackson County's plan and |and use regul ati ons have been acknow edged
as provided in ORS 197.251. The requirenent that individual Iland use
decisions conmply with the conprehensive plan is also inmposed by statute.
ORS 197.175(2)(d); 197.835(6).
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(1985); Hummel v. City of Brookings, 13 O LUBA 25, 35

(1984). Even where plan provisions are intended to operate
as approval criteria for sone types of |and use decisions,
they may not be intended as approval standards for all types
of |and use deci sions. For exanple, plan goals or policies
may i npose standards governi ng adoption or anendment of |and
use regulations or zoning maps, but not apply as standards

governing individual permt decisions. See Stotter v. City

of Eugene, 18 Or LUBA 135, 165-67 (1989); Mller v. City of

Ashl and, 17 Or LUBA 147, 167-69; Urquhart v. LCOG and City

of Eugene, 14 Or LUBA 335, 347, rev'd on other grounds, 80

O App 176 (1986).
The Jackson County Conprehensive Plan includes "Goals,"

"Findings," "Policies," and "Inplenentation Stategies." The
i ntroductory portion of the plan nakes it clear that these
provi si ons, particul arly policies and i npl enment ati on
strategies, may or may not be criteria for individual permt
deci sions. Plan 2-3.

As noted above, the hearings officer concluded that no
plan provisions apply to the disputed permt decision.
Petitioner cites a nunber of plan provisions which he
contends the hearings officer erred in not addressing in the
deci si on. We consider below each of the plan provisions
cited by petitioner.

1. Rural and Suburban Lands Goal

The Rural and Suburban Lands elenent of +the plan
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i ncludes a goal and 12 fi ndings. Each finding is followed
by one or nore policies and inplenentation strategies. The
Rural and Suburban Lands Goal is clearly intended to govern
more specific areawide plans and is not intended to govern
i ndi vidual permt decisions such as the one challenged in
this appeal .4
2. Rural and Suburban Lands Density Policy

The following policy is set out under finding 1 of the

Rural and Suburban Lands secti on:

“I'T IS THE POLICY OF JACKSON COUNTY TO REDUCE AND
REALLOCATE THE OVERALL ALLOWABLE DENSITY AND
| NTENSITY OF RURAL AND SUBURBAN LANDS TO THE
EXTENT NECESSARY TO M NIMZE FURTHER DEGRADATI ON
OF AIR QUALITY, REDUCE ENERGY CONSUMPTION AND
REDUCE THE LONG RANGE COST OF PROVIDI NG PUBLIC
FACI LI TIES AND SERVICES." Plan 512.

We conclude the above policy is directed at the
county's planning efforts and |and use regulations, not
i ndi vi dual permt deci sions.

3. Rural and Suburban Lands Narrative

Petitioner next contends the hearings officer erred by

failing to address water supply and water quality issues

addressed "in the narrative for the Goal of the Rural &

4The goal provides in part:

" GOAL: TO ALTER THE COURSE OF RURAL AND SUBURBAN LAND
DEVELOPMENT THROUGH A PHASED AND ON- GO NG PROCESS OF SPECIFIC
GEOGRAPHI C  AREAW DE PLANS WHICH W LL CREATE AN ORDERLY AND
EFFI CI ENT RURAL AND SUBURBAN LAND USE PATTERN ON LANDS NOT
DESI GNATED FOR URBAN NOR FOR AGRICULTURAL OR FOREST USE
* x *"  Plan 5009.
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Subur ban Lands Elenent." Record 20.

We cannot determne to what portion of the Rural and
Subur ban Lands El enent petitioner is referring. Petitioner
may be referring to the Introduction/Background section of
t he el enent. Pl an 509-11. If so, there is nothing in that
section of the plan establishing water supply or water
quality criteria.

4. Pl an and Zoning Map Criteria

The plan includes a chapter establishing criteria for
adopting and anendi ng the conprehensive plan map and zoni ng
map.> Petitioner contends the challenged decision violates
plan and zoning map criteria for the Suburban Residenti al
map desi gnati on. Petitioner specifically alleges the
chal | enged decision violates a criterion requiring that
| ands desi gnated Suburban Residential be adequately served
by public facilities. The plan and zoning map criteria
govern adoption and anendnent of the county's plan and
zoni ng map, not individual permt decisions.

5. Public Facilities and Services El enent

Petitioner finally argues the county erred by not
addressing and finding conpliance wth the policy and
i mpl emrentation strategy following finding 7 in the Public
Facilities and Services Elenent set forth bel ow

"POLICY: THE ABSENCE OR PRESENCE OF PUBLIC

5The county has a unified plan and zoni ng nap.
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FACI LI TI ES SHOULD BE WEI GHED AND EVALUATED AGAI NST
OTHER DEVELOPMENT CONCERNS SO |IT DOES NOT RECEI VE
DI SPROPORTI ONATE EMPHASI S.

"1 MPLEMENTATI ON STRATEGY: Revi ew | egi sl ative
and quasi-judicial land use actions in |ight of
the intent of the above policy." Plan 484.

Petitioner's argunent concerning the above quoted
policy and inplenentation strategy is based on a m sreadi ng
of those plan provisions. Petitioner argues the above
provisions are violated because the hearings officer
i nadequately addressed his concerns about possible inpacts
on groundwater. We  address petitioner's argunents
concerning groundwater | npact s under t he livability
criterion of JCLDO 260.040(2), infra. The point of the
above public facility policy is that the presence or |ack of
such facilities not be overenphasized. Petitioner does not
argue t he heari ngs of ficer over enphasi zed such
consi der ations. Rat her, petitioner argues to the contrary
that the presumably related consideration of inpacts on
groundwat er was under enphasi zed. Thus, even if the cited
pl an provisions apply, petitioner's argunents do not support
a conclusion that the provisions are viol ated.

6. Concl usi on

As expl ained above, the first four plan provisions
cited by petitioner are inapplicable to the challenged
conditional wuse permt decision. Assum ng the public
facilities plan provisions cited by petitioner mght apply

to the chall enged decision, petitioner fails to explain how
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the plan provision was violated by the chall enged deci sion.
For these reasons, petitioner's allegations that plan goals,
policies and inplenentation strategies are violated by the
chal | enged deci sion provide no basis for reversal or remand.

C. Adverse | npact on Property Val ue

JCLDO 260.040(2) requires that the "location, size,
design, and operating characteristics" of the proposed
dwelling "will have mniml adverse inpact on the * * *
val ue" of petitioner's property. Petitioner contends the
hearings officer's findings are inadequate to denonstrate
this requirenent of JCLDO 260.040(2) is net and that there
is not substantial evidence in the record to support such a
findi ng.

The hearings officer found the area is characterized by
m xed types of land use and that there was no evidence the
proposed residence would have nore than a mnimal inpact on
the value of petitioner's property. The hearings officer's
findings also cite the inposed condition requiring a sight
obscuring fence and evidence submtted by the county
assessor's office, in concluding there would be no nore than
a mniml adverse inpact on the value of adjoining
properties.® The record also includes testinony that other
nmobil e hones sited in the area have not adversely affected

the val ue of adjoining properties.

6Petitioner questions whether a six foot high fence will be high enough
to visually screen petitioner's view of the proposed dwel |ling.
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There are several problens with the hearings officer's
findings and the evidence supporting those findings. First,
contrary to the hearings officer's finding, there was
testinmony by a real estate broker, submtted at petitioner's
request, that the proposed dwelling would adversely affect
t he value of petitioner's property.’

Second, the county assessor's office sinply stated that
it has just conpleted its six year periodic appraisal of the
area and that while the value of petitioner's property m ght
be affected by sales of nearby properties, it would not be
affected by the proposed developnent. Al t hough the
apprai sed market value assigned to petitioner's property by
the county assessor's office for tax purposes nmay not be
i medi ately affected by the proposed devel opnent, that does
not mean there will be only a m niml adverse inpact on the
"val ue" of petitioner's property, in the sense that termis
used in JCLDO 260.040(2). Even though the county assessor
may only revise its estimate of the appraised value of

petitioner's property based on conparable sales, the value

W note the real estate broker did not explicitly testify that the
adverse inpact on the value of petitioner's property would be npbre than
mniml. |In view of that onmission, and the lack of any obvi ous connection
between the broker's ultimte conclusion that the proposed dwelling would
have an adverse inpact on the value of petitioner's property and the
reasoning that led the broker to that conclusion, we agree wth
respondent's argunent that the letter does not constitute substantial
evidence that the mniml adverse inpact on property value standard of
JCLDO 260.040(2) is violated. However, it is the respondent's and the
applicant's burden to assure that the evidentiary record is sufficient to
denonstrate that JCLDO 260.040(2) is satisfied.
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of petitioner's property (as neasured by the price a willing
purchaser would pay for the property) clearly may be
i nfluenced by devel opment on adjoining properties. To the
extent the hearings officer suggests otherw se, we reject
t he suggesti on.

Finally, although there is testinony in the record that
mobi | e honmes have been sited in the area w thout significant
adverse effects on adjoining property values, there is no
way to determ ne whether the circunstances presented in
t hose cases are sufficiently simlar to the present case to
constitute substantial evidence of the likely inpact of the
proposed dwelling on the value of petitioner's property.38

Based on the above, we agree with petitioner that the
hearings officer's findings are inadequate to denobnstrate
t he proposed dwelling will have a mninmal adverse inpact on
the value of petitioner's property. As noted above, the
findings are erroneous in one regard and do not logically
support the wultimate legal conclusion of mniml adverse
impact on the value of abutting properties. We also
conclude the evidentiary record is insufficient to support a
finding, one way or the other, concerning whether the

proposed devel opnent will have nore than a m niml adverse

8|t is the relatively close proxinmity of the proposed dwelling to
petitioner's existing residence that petitioner contends results in a nore
than mninal adverse inpact on the value of his property. Petitioner
contends this adverse inpact could be avoided by siting the proposed
dwelling at a different l|ocation on the subject property.
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i npact on the value of petitioner's property, such that
JCLDO 260.040(2) is violated. Because respondent and the
applicant have the evidentiary burden and that burden was
not carried, the decision nust be remanded.

D. Adverse I npact on Livability

Petitioner contends the inpacts of the proposed
devel opment on the view from his property and groundwater
are such that the requirenment of JCLDO 260.040(2) that the
proposed devel opnent have no nmore than a mninmal adverse
i mpact on the livability of abutting properties is violated.
We have construed simlar code requirements to require that
the county first determ ne the qualities or characteristics
constituting the livability of abutting properties. See

Murphey v. City of Ashl and, O LUBA _ (LUBA No. 89-

123, May 16, 1990), slip op 28; MCoy v. Linn County, 16 O

LUBA 295, 301-02 (1987), aff'd 90 Or App 271 (1988). After
these determ nations are mde, the |ocal governnment nust
establish that the proposed use will not have the proscri bed
adverse effects on those qualities or characteristics.?®

1. Vi ews

Al t hough the hearings officer's findings do not address

9The code requirement at issue in MCoy v. Linn County required that
there be "no adverse inpacts" on abutting properties. The code requirenent
at issue in Mirphey v. City of Ashland, I|ike JCLDO 260.040(2), sinply
requi red that such adverse inpacts be "nmininal." Wile the ultinmate |egal
standard in McCoy v. Linn County is nore stringent than in Mirphey v. City
of Ashland or this case, the analysis required is simlar.
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the qualities or characteristics constituting the livability
of abutting properties in the detail our decisions in

Mur phey v. City of Ashland and MCoy v. Linn County suggest

is desirable, it is clear the hearings officer recognized
t hat adverse inpacts on the views frompetitioner's property
must be addressed under JCLDO 260.040(2). The hearings
officer found that the view of the proposed devel opnent from
petitioner's kitchen resulted in a mnimal adverse inpact on
the livability of petitioner's property. I n adopting that
finding, the hearings officer relied on the condition set
out earlier in this opinion requiring a "6 foot high sight
obscuring fence" along the boundary between the applicant's
property and petitioner's property "adjacent to the proposed
dwelling such that the dwelling cannot be seen from the
ki tchen of the Goodrich residence.”" Record 6-7.

The record shows the petitioner's kitchen window is the
only window from which the proposed dwelling would be
visible.10 As noted earlier, we have sonme question whether
a six foot fence wll be high enough so that the proposed
dwel l'ing cannot be seen from petitioner's Kkitchen w ndow,
but we understand the condition to i npose both requirenents.
Therefore, if a fence taller than six feet high is needed so

that the dwelling cannot be seen from petitioner's Kkitchen

10A picture of the view from petitioner's kitchen window is included in
the record. Record 23. That view includes petitioner's barn, a gravel
roadway, a utility pole, scattered trees, brush, a structure sone distance
away and hills in the distance.
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18
19
20
21
22
23
24
25
26

wi ndow, the taller fence is required by the condition.

Al t hough the hearings officer's findings could be nore
detailed, we conclude they are adequate. The hearings
officer found that with the required sight obscuring fence,
petitioner will not be able to see the proposed dwelling
from his kitchen w ndow. The hearings officer conditioned
t he approval on provision of such a sight obscuring fence
and found that petitioner's livability interest in the view
from his kitchen wndow would therefore be mnimlly
adversely affected by the proposed dwelling. We recogni ze
t hat reasonable persons nmay have different opi ni ons
concerning what is accurately characterized as a m ninal
adverse affect on the livability of petitioner's property.
However, we <conclude the hearings officer's finding is
within the discretion permtted under JCLDO 260.040(2) and
is adequately supported by the evidentiary record.

2. G oundwat er

W determined in another appeal that inpacts on
groundwater are a relevant consideration in determ ning
whet her a proposal wll have nore than a mninml adverse
i npact on livability and appropriate devel opnent of abutting

properties under JCLDO 260.040(2). Kirkpatrick v. Jackson

Count vy, O LUBA _ (LUBA No. 91-046, Septenber 4,

1991). Here the hearings officer recognized that inpacts on
groundwater are a relevant consideration wunder JCLDO

260. 040( 2) . The hearings officer's findings are sonmewhat
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concl usory, but they do address the adequacy of wells on the

subject property and adjoining properties. Al t hough the
findings lack the kind of detail and specificity we have
required in the past when addressing livability standards

such as JCLDO 260.040(2), we mmy overl ook such inadequacies
where, as here, the evidentiary record clearly shows the

standard is net. ORS 197.835(9)(b); Kirkpatrick v. Jackson

County, supra.

Al t hough groundwater is apparently a concern in the
area, all of the testinony concerning the performnce of

wells in the area was to the effect that the flow of water

from wells has not been affected by devel opnent. I n
addition, the proposed developnent will not result in an
additional well, but rather will utilize the existing wel

on the subject property which includes a 1,500 gallon
hol di ng tank and has perfornmed adequately in the past.

In view of the above, we conclude the record is
adequate to clearly denonstrate that any adverse inpacts on

the livability of abutting properties and surroundi ng area

attributable to groundwater inpacts will be no nore than
m ni mal . Petitioner's argunents to the <contrary are
rejected.

E. Shifting of the Burden of Proof
Citing several places in the decision where the
hearings officer noted a |ack of evidence that particular

standards were violated, petitioner contends the hearings
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officer inproperly shifted the burden of proof from the
applicant to petitioner.

The hearings officer may have nade incorrect statenents
about the absence of evidence supporting a determ nation of
nonconpl i ance with approval standards, and adopted findings
not supported by substantial evidence in the record.
However, this does not mean the heari ngs of ficer
i nperm ssibly shifted the burden of proof. When the cited
statenments are viewed in context, they are sinply
observati ons about the state of the evidentiary record.

F. Sunmary and Concl usi on

For the reasons explained in our discussion under
section C above, we sustain petitioner's allegations
concerning the inadequacy of the findings and evidentiary
support concerning the requirenment of JCLDO 260.040(2) that
the proposed devel opnent have a mniml adverse inpact on
the value of abutting properties. Petitioner's remaining
all egations are rejected.

The county's decision is remnded.
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