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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
CONSTANTI N SAMOI LOV,
Petitioner, LUBA No. 91-131

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Wal l ace W Lien, Salem filed the petition for review
and argued on behal f of petitioner.

M chael E. Judd, Oregon City, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 12/12/91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order denying his application for
a nonforest dwelling on | and zoned General Tinber (GT-40).
FACTS

The  subj ect par cel IS uni npr oved and consi sts
of 3.73 acres. The soils on the subject parcel are Aspaugh

clay loamwith 2 to 8% slope. This soil type is "suited to

t he production of Douglas-fir." Record 45. Cedar Creek
runs through the parcel. Surrounding parcels are also zoned
GT- 40.

The county planning departnment admnistratively denied
the subject application for a nonforest dwelling, and
petitioner appealed to the hearings officer. The county
hearings officer denied the application, and this appeal
fol | owed.

SECOND ASSI GNVENT OF ERROR

"Respondent inproperly interpreted the applicable
law by requiring the subject property be
aggregated [with] adjacent properties.”

Cl ackanmas County Zoning and Devel opment Ordinance
(ZDO) 405.05(A)(4) provides that to approve a proposed
nonforest use in the GI-40 zone, the county nust deterni ne

t he use:

"[i]s situated upon generally unsuitable land for
the production of farm and forest products,
considering the terrain, adverse soil or land
conditions, drainage and flooding, vegetation,
| ocati on and size of the tract[.]"
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The hearings officer adopted the follow ng findings
that the proposed nonforest dwelling does not satisfy this

st andar d:

"* * * The subject property is located i nmediately
adj acent to properties which could utilize the
subj ect property in their farm or f or est
production activities.

"The size of the property is a limting
characteristic. 3.73 acres is not |arge enough to
be managed separately for forest production, or
for nost farm uses which require | arger anounts of
farm | and. However, the property can be conbined
wi th adjacent property, also suitable for farm or
forest production, and incorporated into the
managenent plan of the |arger parcel. Properties
to the east, south and west have a uniformty of
soils and slopes with the subject property, making
aggregation particularly appropriate.” Record 3-
4.

Petitioner argues it is inproper to determ ne that the
subject property is not unsuitable for the production of
farm or forest products solely because it can be conbined
with other properties to reasonably be nmanaged for farm or
forest use. Petitioner contends there is no requirement in
the county's code that the subject parcel be conmbined wth
other land which is suitable for farmor forest uses so that
t he subject parcel may be made suitable for such uses.

In Rutherford v. Arnstrong, 31 O App 1319, 572 P2d

1331 (1977), rev den 281 Or 431 (1978), the Court of Appeals
construed a generally unsuitable standard simlar to
ZDO 405.05(A)(4), governing approval of nonfarm dwellings.

In Rutherford, the Court of Appeals determ ned that snall
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1 parcel size alone was an inadequate justification for
2 determning a parcel to be generally wunsuitable for the
3 production of farm <crops and |ivestock. Under the
4 Rutherford principle, if a small parcel could be put to farm
5 wuse if conbined with other resource parcels, then the small
6 parcel is not generally unsuitable for farmuse. Simlarly,
7 here the county determ ned under ZDO 405.05(A)(4), that the
8 subject parcel is not generally unsuitable for forest use
9 because it can be conbined with other resource parcels in
10 the area and be managed for forest use. We believe the
11 Rutherford interpretation of the "generally unsuitable"
12 standard relating to farmuses is equally applicable to the
13 ZDO 405.05(A)(4) "generally unsuitable" standard relating to
14 forest uses. Sabin v. Clackamas County, O LUBA
15 (LUBA No. 90-077, September 19, 1990), slip op 20-23.
16 Accordingly, the county did not inproperly apply the
17 generally wunsuitable standard of ZDO 405.05(A)(4) to the
18 subject application for a nonforest dwelling.

19 According to petitioner, even if the Rutherford
20 anal ysis S properly consi der ed in appl yi ng ZDO
21 405.05(A)(4), the subject parcel is nevertheless generally
22 unsuitable for forest use regardless of parcel size. See
23 Stefan v. Yamhill County, 18 Or LUBA 820 (1990).
24 The findings state the subject parcel is suitable for
25 farm or forest uses, and if conmbined wth other resource
26 parcels in the area, can reasonably be nmanaged for the
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production of farm or forest products. Consequently, the
findings are adequate to establish the subject parcel is not
generally unsuitable for farm or forest uses. We address
the evidentiary support for the county's findings concerning
the parcel's suitability for farmor forest uses bel ow.

The second assi gnnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"Respondent's decision is not supported by
substantial evidence in the record.”

Petitioner argues the county's finding that "* * * the
subj ect property is located adjacent to properties which
could utilize the subject property in their farm or forest
production activities," is not supported by substantial
evidence in the whole record.?

In order to overturn on evidentiary grounds a | ocal
governnment's determ nation that an applicable approva
criterion is not met, it is not sufficient for petitioner to
show there is substantial evidence in the record to support
his position. Rat her, the "evidence nust be such that a
reasonable trier of fact could only say petitioner['s]

evidence should be believed.” Mrley v. Mrion County, 16

Or LUBA 385, 393 (1988); MCoy v. Marion County, 16 Or LUBA

284, 286 (1987); Weyerhauser v. Lane County, 7 Or LUBA 42

IWwe interpret the challenged finding to determine the subject parce
could reasonably be nanaged for farm or forest uses in conjunction with
adj acent parcels suitable for farmor forest uses.
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46 (1982). In other words, petitioner must denonstrate that
he sustained his burden of proof of conpliance wth

applicable criteria as a matter of law. Jurgenson v. Union

County Court, 42 O App 505, 600 P2d 1241 (1979);

Consolidated Rock Products v. Clackamas County, 17 O LUBA

609, 619 (1989).

Petitioner first argues the evidence in the record
establishes that the adjacent properties are not currently
managed for the production of farm or forest products. We
assunme for purposes of resolving this assignnment of error
that the adjacent parcels are not currently managed for the
production of farm or forest products. However, whet her
adj acent parcels are currently in farm or forest production
is only indirectly relevant in determ ning whether such
properties are suitable for farm or forest use. Reed v.

Lane County, O LUBA _ (LUBA No. 90-006, June 21,

1990) (whether a particular farnmer can make a profit during
a particular period of time, on a particular piece of farm
land, is at best indirect evidence of whether the | and
itself is suitable for the production of farm crops and
i vest ock). The relevant question is whether the adjacent
properties are suitable for farm or forest uses. Her e,
respondent cites undisputed evidence in the record which
establishes that the adjacent properties are suitable for
farm or forest uses. Record 16.

Petitioner next argues there is no evidence in the
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record to support a finding that the subject parcel my be
conbined with these adjacent resource parcels and managed
for farmor forest uses.

Petitioner has the burden of establishing that his
application for a nonforest dwelling neets each applicable
approval st andard, including the generally unsuitable
standard of ZDO 405.05(A) (4). Once the county determ nes
t he evidence supports a determ nation that adjacent parcels
are suited for farm or forest uses, it is reasonable and
appropriate (in the absence of evidence to the contrary) for
the county to infer the subject parcel could be conbined
with such adjacent parcels and managed for farm or forest
uses.

Petitioner argues there is evidence in the record which
establishes that the subject parcel cannot be conbined with
adj acent parcels. Specifically, petitioner argues the

record shows he attenpted to sell the subject parcel for a

nunber of years and no one, including the adjacent
| andowners, has offered to purchase it. However, petitioner
cites no evidence that the subject parcel was listed at a

price typical for farm or forest parcels, or whether it was
listed at its value as a hone site. Wthout such evidence,
petitioner's attenpts to sell the parcel for a nunber of
years is not sufficient evidence to establish as a matter of

law that the parcel ~cannot be conbined wth adjacent

Page 7



w

~N oo h

O ©

11
12
13
14
15
16
17
18
19
20
21
22
23
24

properties suitable for farmor forest uses.?
The fourth assignnment of error is denied.

FI RST ASSI GNMENT OF ERROR

"The notice of public hearing is deficient by
failing to state the approval criteria applied by
t he hearings officer to this application.™

THI RD ASSI GNMENT OF ERROR

"The county's decision erroneously construes Goal
4 and Forest Policy No. 4.0 as mandatory approva
criteria."

In these assignnents of error, petitioner presents
arguments concerning the adequacy of the county's notice of
hearing and the applicability of Statew de Planning Goal 4
and the county conprehensive plan, which the county applied
in denying the subject application.

We nust sustain a denial decision if we determ ne that
one applicable approval criterion is not net. Garre .

Cl ackanas County, 18 O LUBA 877, aff'd 102 O App 123

(1990). W uphold, supra, the county's determ nation that
the proposed nonforest dwelling does not conply with ZDO
405. 05(A) (4) .3 We therefore do not consider whether the
county erred in applying Goal 4 and provisions of its
conpr ehensi ve pl an.

The first and third assignnents of error are denied.

2Further, there is no evidence that the subject parcel cannot be |eased
for use with adjacent properties.

3petitioner does not contend the notice of public hearing failed to
i dentify ZDO 405.05(A)(4) as an approval criterion
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1 The county's decision is affirmed.
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