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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DORI S MARSON,
Petitioner,
VS.

CLACKAMAS COUNTY,
LUBA No. 91-134

N N N N N N N N N N N

Respondent ,
FI NAL OPI NI ON
and AND ORDER
WAYNE CARTER, RUBY CARTER, DAVE )
| MVHOLT, LINDA | VHOLT, ROY SAWER, )
DEANNA HAM LTON, DON MUSTOE, )
TERRY KENNEDY, SHEI LA KENNEDY, )
ROBERT MATZKA, SUSAN MATZKA, )
and AL MORELLI, )
)
| nt ervenor s- Respondent. )

Appeal from Cl ackanmas County.

A. Gregory MKenzie, Oregon City, filed the petition
for review and argued on behalf of petitioner. Wth him on
the brief was Hi bbard, Caldwell, Bowerman & Shultz, P.C

M chael E. Judd, Oregon City, filed a response brief
and argued on behal f of respondent.

John H. Hamond, Jr., West Linn, filed a response brief
and argued on behalf of intervenors-respondent. Wth himon
the brief was Hutchison, Hanmmond, Wal sh, Herndon & Darli ng,
P. C.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON
Referee, participated in the decision.

AFFI RMED 12/ 23/ 91

You are entitled to judicial review of this Order.



1 Judicial review is governed by the provisions of ORS
2 197.850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the county hearings
officer revoking a tenmporary permt allowng log trucks to
be parked on an Exclusive Farm Use (EFU-20) zoned parcel.
MOTI ON TO | NTERVENE

Wayne Carter, Ruby Carter, Dave Inmholt, Linda I|nmholt,
Roy Sawyer, Deanna Ham lton, Don Mistoe, Terry Kennedy,
Sheil a Kennedy, Robert Matzka, Susan Matzka and Al Morell
move to intervene on the side of respondent. There is no
opposition to the notion, and it is allowed.
FACTS

The subject property is owned by petitioner and
consists of 65.59 acres zoned EFU-20. In 1990, the county
approved a tenporary permt allowing nine log trucks to park
on the subject parcel. After several letters were exchanged
between the county planning departnment and petitioner's
attorney, the planning departnment scheduled a permt
revocati on hearing before the county hearings officer. The
hearings officer issued an order revoking the tenporary
permt, and this appeal followed.1

FI RST ASSI GNMENT OF ERROR

"The hearings officer's decision was based upon
petitioner's failure to produce evidence on an

lln the absence of the challenged decision revoking the tenporary
permt, the pernmit would, by its terns, expire on Decenber 31, 1991
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i ssue that was not a part of the subject matter of
the revocation hearing.”

The tenmporary permt was approved subject to several
conditions of approval. Condition 4 states:

"Al'l truck novenment shall depart from the subject
property as near to 4:00 a.m as is possible. No
trucks may return to the subject property after
10: 00 p.m" Record 399.

In addition, condition 6 states:

"Anot her tenporary permt renewal or request wll
not recei ve favorabl e consi derati on unl ess
acconpanied by convincing witten docunentation
substanti ating t he applicant's search for
alternative sites, and a witten explanation as to
why no suitable sites have been found." 1d.

Petitioner alleges the hearings officer erroneously
determned the tenporary permt should be revoked on the
basis of perceived violations of condition 6.

The hearings officer first determ ned that condition 4
had been vi ol at ed. The hearings officer then considered
whet her the violations of condition 4 required revocati on of
the tenporary permt. His consideration of the latter issue
includes the following findings, which are the basis for

petitioner's argunent under this assignnent of error:

"The Hearings O ficer also nust take into account
the fact that [petitioner's] use is tenporary, and
is not permtted in the EFU-20 zoning district

except pursuant to a tenporary permt. The
existing permt would expire on Decenber 31, 1991,
unl ess again renewed. But Condition No. 6

provi des that another renewal request would not
recei ve favorable consideration unless acconpani ed
by convincing evidence of unsuccessful efforts to
| ocate an alternative site. This record includes
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no substantial evidence of efforts by [petitioner]
to locate any alternative site for the storage of
the [|ogging trucks. Rat her, the testinmony on
behal f of [ petitioner] denonstrat ed a
determnation to continue the storage on the
subj ect property."” Record 3-4.

However, the hearings officer concluded as follows:

"In this case, the Hearings Officer believes that
because Condition No. 4 was an integral part of
the conditions justifying the renewal of the
tenporary permt, that the continued violation of
Condition No. 4 appears clear, and that such
vi ol ati ons are detri ment al to surroundi ng
properties due to the adverse noise inpacts on
residents along Bluff and Fish Roads, revocation
of the tenporary permt is appropriate and
required." Record 4.

We agree with the county that the hearings officer
revoked the permt on the basis of violations of condition
4, not condition 6. Condition 6 sinply advises petitioner
t hat subsequent tenporary pernmt applications nust contain
certain information to receive favorable treatnent. The
above quoted findings referring to condition 6 sinply
di scuss under what circunmstances petitioner's tenporary
permt could be renewed. The chall enged findi ngs concerning
condition 6 are not essential to the decision and,
therefore, could not provide a basis for reversal or remand
of the chall enged decision, even if they are erroneous in
sSome way.

The first assignment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The hearings officer made a decision not
supported by substantial evidence in the whole
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record that a violation of condition 4 had
occurred. "

Petitioner argues the hearings officer's determ nation
that condition 4 had been violated is not supported by
substantial evidence in the whole record. The hearings

of ficer determ ned:

"* * * |t is absolutely clear that all trucks did
not depart the subject property as near to 4:00
a.m as possible. Condition No. 4 was not
directed to the convenience of the applicant, but
was designed to group all truck departures in an
effort to mnimze, to the extent possible,
adverse noi se inpacts on the residents along Bl uff
and Fish Roads." Record 3.

VWile petitioner frames her argunment under this
assignment of error as concerning the evidentiary support
for the above findings, there is no dispute that on several
occasions log trucks departed from the subject property at
6:30 a.m The focus of petitioner's argunent is really on
the hearings officer's interpretation of condition 4.
Petitioner asserts the fact that |og trucks occasionally
departed at 6:30 a.m is insufficient to constitute a
violation of condition 4. Petitioner also asserts that when
trucks left the subject property at 6:30 a.m, it was due to
the schedules of Ilocal mlls and an earlier time for
departure was, therefore, not "possible.”

We believe that condition 4 is correctly interpreted to
require petitioner to ensure that the log trucks |eave the
subj ect property at 4:00 a.m, unless it was not "possible"

to do so. The fact that a later departure tinme mght be
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nmore convenient to petitioner's |logging operation is not the
equi val ent of showing that it is not "possible" to | eave the
subject property at 4:00 a.m, as required by condition 4.
Petitioner has at best established that it was at tines nore
convenient for log trucks to depart from the property at
approximately 6:30 a.m However, she has not established
t hat it was not "possible" for the trucks to |eave the
subj ect property at 4:00 a. m
The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The county allowed evidence and testinony into
the record after it was closed regarding the tine
of departure after the renewal hearing decision
was rendered on Decenber 31, 1990, and did not
provi de petitioner an opportunity to respond and
rebut t hat evi dence, t her eby vi ol ati ng
Petitioner's right to due process.”

Petitioner argues the planning departnent received nany
conplaints from petitioner's neighbors concerning alleged
violations of condition 4. Petitioner argues that these
conplaints made to the planning departnment are ex parte

contacts which the hearings officer should have disclosed

pursuant to ORS 215.422(3).2

20RS 215.422(3) provides:

"No decision or action of a planning conm ssion or governing
body shall be invalid due to ex parte contact or bias resulting
from ex parte contact with a nenber of the decision-nmeking
body, if the menmber of the decision-making body receiving the
cont act:
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ORS 215.422(3) requires disclosure of ex parte contacts
with a decision naker. Here, the alleged ex parte contacts

were between the planning departnent and nei ghbors.

However, the planning departnent was not a decision nmaker in

this matter. The hearings officer had no obligation to

di scl ose any of the contacts between the neighbors and the
pl anni ng departnent.

Petitioner also contends there were contacts between
t he planning department and the hearings officer concerning
the planning departnent's interpretation of condition 4.
Petitioner argues that these contacts were ex parte contacts
which she had a right to rebut. The hearings officer may
have commtted an error of procedure in failing to disclose
his contacts with the planning departnent.3 However, we
cannot reverse or remand the challenged decision on the
basis of procedural error unless petitioner's substanti al

rights were prejudiced. Parnenter v. Wallowa County, O

"(a) Places on the record the substance of any witten or ora
ex parte comunications concerning the decision or
action; or

"(b) Has a public announcenent of the content of the
conmuni cation and of the parties' right to rebut the
substance of the communication made at the first hearing
following the conmmunication where action wll be
considered or taken on the subject to which the
conmuni cation is related.”

3ORS 215.422(4) provides that communications between county staff and
t he governing body or planning conmm ssion are not ex parte contacts subject
to ORS 215.422(3). However, the exenption provided by ORS 215.422(4) does
not explicitly include comunications between county staff and a hearings
of ficer.
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LUBA  (LUBA No. 91-064, August 23, 1991), slip op 5;
Burghardt v. City of Molalla, 18 Or LUBA 361, 365 (1989).

Here, we do not believe that petitioner's substantia
rights were prejudiced. The planning departnent discl osed
to petitioner its interpretation of condition 4 prior to
initiating the revocation proceedings in April 1991. Record
354-57. Further, petitioner responded to the planning
departnment's interpretation of condition 4 prior to the tine
t he revocation proceedi ngs before the hearings officer were
initiated. Record 386-88. Finally, petitioner responded to
the planning departnent's interpretation of condition 4
during the revocation proceedings before the hearings
officer. Record 12-23. In sum petitioner was aware of the
pl anni ng departnent's prior communications with the hearings
officer and the substance of the planning departnent's
interpretation of condition 4 early in the process and had
an opportunity, of which she availed herself, to respond to
that interpretation both before the planning departnment and
t he hearings officer.

The third assignnment of error is denied.

The county's decision is affirmed.
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