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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

BETH GERL, BARRY KLUSMAN and )
ELI ZA CROCKETT, )
)
Petitioners, )
)
VS. )
) LUBA No. 91-135
CITY OF LI NCOLN CITY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
M CHAEL R. G VENS, )
)
| nt er venor - Respondent . )
Appeal from City of Lincoln City.
Richard W Scholl, Newport, filed the petition for

review and argued on behalf of petitioners. Wth himon the
brief was Pridgeon, Stinmac & Associ ates.

Joan M Chanbers, Lincoln City, filed the response
brief and argued on behal f of respondent.

M chael R Gvens, Tacomn, Washington, represented
hi msel f.

HOLSTUN, Chief Referee; SHERTON, Referee, participated
in the decision.

REMANDED 01/ 03/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 ~N oo o b~ w N P

N NN N NN R R R R R R R R R R
o A W N B O © 0 N O OO N~ W N kB O

Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a decision granting prelimnary
mast er plan approval for an 80 unit residential planned unit
devel opnent ( PUD)
MOTI ON TO | NTERVENE

M chael R Gvens nobves to intervene on the side of
respondent in this appeal. There is no opposition to the
notion, and it is allowed.
FACTS

The subject property includes approximately 16.5 acres
and is zoned Medium Density Residential (R-7.5). Adjoining
properties are also zoned R-7.5. Under the Lincoln City
Zoning Ordinance (LCZO, PUDs are permtted in all
residential and commercial zones, subject to review and
approval by the city planning comm ssion pursuant to LCZO
4.210.

The proposed developnent includes eight residential

bui |l di ngs consisting of ten residential wunits each. The
proposed buildings will include one, two and three bedroom
units and will be three stories tall. A comunity building
is also proposed. The properties adjoining the subject

property include a single-famly residential developnent to
t he west, undevel oped property to the north and east and a

hi gh school and playing field to the south.
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FI RST ASSI GNMENT OF ERROR

"Respondent Lincoln City inproperly construed the
applicabl e law in failing to require an
envi ronnental assessment as nmandated under [LCZO
3.120 for devel opnents greater than five acres.”

The question presented under this assignnment of error
is whether the city erred by failing to require that the
applicant file an environnental assessnent for the proposed

project, prior to granting the challenged PUD prelimnary

mast er plan approval. The city does not dispute that an
environnental assessnent will be required for the proposed
PUD. 1 However, the <city argues the filing of an
envi ronnent al assessnent need not precede, nor be

cont enporaneous with, a request for PUD prelimnary master
pl an approval .

Nei t her LCZO 4.210, which governs approval of PUDs, nor
LCZO 3.120, which establishes the requirenents for
environnental assessnents, explicitly refers to the other

However, LCZO 3.120(3)(e) provides as foll ows:

"When review IS necessary to det erm ne
envi ronnment al consequences, a witten
Environnmental Assessnent will be filed prior to
the issuance of any developnent permt. The
assessnent will require information necessary to
eval uat e t he envi ronnent al , scientific, or

aesthetic resources of the site and the inpact the

1L.cZO 3.120(3)(d) requires an environnental assessnment for all
devel opnent in excess of 5 acres.
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devel opment nmay have to surrounding properties."?2
(Enphasi s added.)

The term "devel opment permt" is not defined in the

LCZO. Petitioners rely on the definitions of "devel opnent™

aa A W NP

and "permt" in ORS 227.160(2)3 and 227.215,4 which govern

2After an environmental assessment is filed, the planning director nust

"determine if significant adverse inpacts will result from the proposed
project." LCZO 3.120(4)(a). Wthin 10 days after the environnental
assessnent is filed, the planning director nmust i ssue "findings
authorizing, denying, or conditionally approving the project." I d.

Witten notice of the planning director's decision nust be given to, anopng
others, "affected property owners within 100 feet of the exterior boundary
of the proposed project.” LCZO 3.120(4)(h). The planning director's
deci sion concerning an environnental assessnent may be appealed to the
pl anni ng conmm ssion. LCZO 3.120(5).

SORS 227.160(2) provides, in relevant part, as follows:

"'Permt’ nmeans di scretionary approval of a proposed
devel opnent of land under ORS 227.215 or city legislation or
regul ation. * * *

Tx % % *x % "

40RS 227.215 provides, in pertinent part, as follows:

"(1) * * * '[Dlevelopnment' nmeans * * * nmmking a naterial
change in the use or appearance of a structure or |and,
[and] dividing land into two or nore parcels, including
partitions and subdivisions as provided in ORS 92.010 to
92.285 * * *,

"(3) A devel opnment ordi nance nay provide for:

"(a) Development for which a pernmit [as defined by ORS
227.160(2)] is granted as of right on conpliance
with the ternms of the ordinance;

"(b) Devel opnent for which a permt is grant ed
discretionarily in accordance and consistent wth

the requirenments of ORS 227.173;
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city planning and zoning. Petitioners contend the
chall enged PUD prelimnary master plan approval is clearly
within these statutory definitions and that the city
commtted error by not requiring an envi ronnent al
assessnment.

The city argues the term "devel opnent permt"”

enconpasses only permts "that authorize the act of

devel opnent,"” and, in the present case, the city contends
the PUD final nmaster plan approval wll constitute the
"devel opnent permt." The city contends the term

"devel opnent permt," as used in LCZO 3.120(3)(e) does not
include discretionary permts such as the PUD prelimnary
mast er plan approval at issue in this appeal.?>

The difficulty with the city's argunent is that there
is nothing in LCZO 3.120(3)(e) to suggest that it does not

enconpass bot h di scretionary and nondi scretionary

"(c) Development which need not be under a devel opnent
permt but shall conply with the ordinance; and

"(d) Devel opment which is exenpt fromthe ordi nance."

5The city also contends that under petitioners' interpretation an
environnental assessnment would never be required for nondiscretionary
building pernmits and other nondiscretionary permts. According to the

city, such an interpretation would elinmnate environnental assessnent
review in a |arge nunmber of cases where such review is now required by the
city.

We do not understand petitioners to argue the environnental assessnent
requirenent is limted to discretionary permts. Rather, petitioners argue
that all developnment permits (whether discretionary or nondiscretionary)
are potentially subject to LCZO 3.120(3)(e).
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devel opnment permts.6 LCZO 3.120(3)(e) refers to "any
devel opnent permt." Furthernmore, in at |east one other
section of the LCZO where the term "devel opnment permt" is
used, it clearly enconpasses discretionary permts.”’

As LCZO 3.120(3)(e) is presently witten, we agree wth

petitioners that any devel opnment permt" enconpasses
di scretionary permts such as the PUD prelimnary master
pl an approval challenged in this decision. Therefore, an
environnental assessnent nust be filed prior to a decision
granting PUD prelimnary master plan approval.?8 There is
sinply nothing in the I|anguage of LCZO 3.120(3)(e) or

el sewhere in the LCZO that supports the limted neaning the

6Under ORS 227.215(3), see n 4, supra, devel opment permits nay be either
di scretionary or nondi scretionary.

7LCZO 9.010(4) provides:

"Where a proposed devel opnent requires nmore than one
devel opnent permit or zone change request from the City, the
applicant may request that the City consider all necessary
permit and zone change requests in a consolidated manner. | f
the applicant requests that the City consolidate its review of
the devel opment proposal, all necessary pubic hearings before
the Pl anni ng Commi ssion shall be held on the same date."

The above quoted section of the LCZO parallels and apparently inplenents
the provisions of ORS 227.175(2) which require that cities provide an
opportunity for consolidated review where a devel opnment proposal requires
multiple permts.

8Presumably where an environmental assessment is prepared in conjunction
with a discretionary permt approval for a devel opnent proposal, additiona
envi ronnent al assessments nm ght not be required for subsequent
nondi scretionary permts for that devel opnent proposal because an
envi ronnental assessnment would al ready have been filed for the devel opnent
proposal in accordance with LCZO 3.120(3)(e).
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city argues in its brief was intended. If the city intends
that the environnmental assessnent requirenment shall apply
only to decisions approving final plats or final building or
other permts, it nmust anmend its zoning ordi nance to express
that intent.

Al t hough we need not address the various policy
argunments advanced by the parties for their respective
positions concerning when the environnental assessnment ought
to occur, we note that delaying the environnental assessnment
until the time of PUD final master plan approval could
easily require that the PUD approval process be repeated to
accommpdate changes required under the environnental
assessnent review process. Finally, the city correctly
notes that the initial decision maker in the environnmental
assessnent process is the planning director with a right of
appeal to the planning conm ssion, whereas the initial
decision nmaker in granting PUD prelimnary master plan
approval is the planning conm ssion. However, this
difference in procedure neither presents insurnmountable
difficulties nor overcones the clear requirenment of LCZO
3.120(3)(e) that the environnmental assessnent be filed
before PUD prelimnary master plan approval 1is granted.
LCZO 9.010(4), see n 6 supra, provides a procedure whereby

t he environnental assessnent and PUD prelimnary master plan
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approval processes could proceed contenporaneously.?
The first assignment of error is sustained.10

SECOND ASSI GNVENT OF ERROR

"The decision of the planning commssion to
approve the PUD and its subsequent affirmation on
appeal inproperly construes LCZO 4.210, is not
supported by adequate findings, and is not
supported by substantial evidence in the whole
record.”

Under LCZO 4.210(2), the planning commission s
enpowered to approve PUDs in any residential or conmercial

zoning district.11 LCZO 4.210(3) sets out detailed

9We also note that before subnitting a PUD prelimnary master plan, the
applicant is required to review the PUD prelimnary master plan with the
city manager or the <city nmanager's designated representative at a
preapplication conference. W see no reason why the environnental
assessment process could not occur at the same tine the preapplication
conference requirenent is satisfied.

10The Lincoln City Conprehensive Plan includes the followi ng "Overall
Envi ronnental Policy:"

"Where the environnmental inpact of a proposal is significant,
the City shall require the preparation of an environmental

assessnment . The assessment will be prepared [for] any
devel opment which is greater than five acres in size. The
assessnment will be prepared in accordance with the City's

Envi ronnental | npact Ordi nance." (Enphasis added.)

The city's failure to require that an environmental assessnent be filed
in accordance with LCZO 3.120(3)(e) also violates the above quoted plan
policy. ORS 227.175(4) (land use decisions nust conply w th conprehensive
pl an) .

11.CZO 4.210(1) provides in part as foll ows:

"* % * |t is the purpose of this section to allow planned
devel opnents * * * and in so doing, allow a nore flexible
approach to Iland developnent than that which is normally
acconpl i shed through the subdivision and zoning ordi nances of
the City. The planned devel opnent approach is intended to
provide nore desirable environnents by encouraging creative
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i nformati onal requirenments for PUD prelimnary master plans
and establishes fornulas for calculating residential

commercial and industrial densities. LCZO 4.210(4)(c)
governs planning conm ssion decisions concerning whether to
grant tentative approval for a PUD prelimnary master plan,

and provides in pertinent part as follows:

"The Planning Commi ssion * * * shall review the
entire plan and shall seek to determ ne whether:

"(i) There are special physical conditions or
obj ectives of the devel opnent whi ch warrant
a departure from the standard ordinance
requirenment.

"(ii) Resulting developnent wll be consistent
with overall planning and zoning objectives
of the City.

"(iii) The area around the developnent can be
pl anned to be in substantial harnony wth
t he proposed pl an.

et

Petitioners argue the city failed to denobnstrate the
PUD prelimnary master plan approved in this case is
consi st ent with t he above requi rements of LCZO

4.210(4)(c) (i) to (iii).

A Departure from the Standard Ordi nance Requirenment
(LCZO 4.210(4)(c)(i))

Citing Southwood Homeowners  Assoc. V. City of

Phi | omat h, O LUBA __ , (LUBA No. 90-103, June 12,

site planning and building designs; to make possible greater
diversification between buildings and open spaces; and to
conserve land and m ni m ze devel opnent costs."
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1991); Bartles v. City of Portl and, O LUBA _ (LUBA

No. 90-111, Decenber 3, 1990); and Margulis v. City of

Portland, 4 Or LUBA 89, 98 (1981), petitioners argue the
city violated LCZO 4.210(4)(c)(i) by failing to denonstrate
that the proposed PUD is feasible. Petitioners contend that
the city erred by failing to require geologic and other site
studies to assure that engineering solutions to site
limtations are feasible. Furthernore, petitioners contend
the city erred by not addressing in its findings various
potential devel opnent problens identified by petitioners
bel ow. 12

Petitioners msread LCZO 4.210(4)(c)(i) to inpose a
substantive devel opnent approval standard such as those
di scussed in the cases they cite.1?3 Although other sections
of the LCZO may inpose a substantive requirenment that the
PUD avoid environnentally sensitive or difficult to devel op
areas or denonstrate the feasibility of devel opnent in such
areas, LCZO 4.210(4)(c)(i) does not. As relevant in this
appeal , LCZO 4.210(4)(c)(i) sinmply requires that the

12There is no dispute that the site includes sensitive areas such as
steep slopes and wetlands, and that the site includes unstable soils and
hi gh groundwat er .

13For exanple in Margulis v. City of Portland applicable plan goals
required that new developnent "retain the 'character of established
residential neighborhoods' and preserve 'the stability and diversity' of
the city's neighborhoods.” Margulis v. City of Portland, supra, 4 O LUBA
at  93. Additionally a relevant conditional use standard stated a
conditional wuse approval <could be granted if the proposal is "not
detrinental or injurious to the public health, peace or safety or to the
character and value of the surrounding properties.” 1d.
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pl anning comm ssion find that there are "special physical
conditions" which justify proceeding under a PUD approach
where there is nore flexibility in siting and designing
structures and inprovenents to accommpdate or avoid such
condi ti ons.

Because petitioners' challenge is to the adequacy of
this particular PUD to address such physical conditions, not
to the existence of such special physical conditions, this
subassi gnnent of error is denied.

B. Consistency wth Overall Pl anning and Zoning
Obj ectives (LCZO 4.210(4)(c)(ii))

As an initial point, we have sonme question whether LCZO
4.210(4)(c)(ii) is properly interpreted to inpose a
requirenent that the city denonstrate that a particular
devel opnent proposal is consistent with each relevant plan
policy. However, even if such a requirenment is inposed,
petitioners only identify plan housing policy 4 under this
subassi gnnment of error as being violated. Pl an housi ng
policy 4 requires that "[t]he city shall work to stabilize
and protect existing residential areas from deterioration
and inconpati bl e devel opnent."

The thrust of petitioners' argunent is that the
proposed nmulti-fam |y devel opnent is inherently inconpatible
with the existing single-famly devel opnment. The proposed
PUD is a residential developnment at approximately the sane
overall density that would be allowed were the subject

property devel oped as a single-famly residentia

Page 11



~N~ oo o~ WO N

L
= OO

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30
31

devel opnent. Al t hough the city did not adopt findings
specifically addressing plan housing policy 4, it did adopt
findings that the proposal furthers several other plan
housing policies favoring mnulti-famly and |ower cost
housi ng. In addition, the <city adopted the follow ng
findings in addressing LCZO 4.210(4)(c)(iii), discussed
infra:

"* * * [P]roposed buffer areas, the centralization
of parking areas, and |andscape plans are intended
to provide harnony with the surrounding property *

* %

"Appel l ants' concern again centers on building
styles and the undesirability of apartnment houses
in the neighborhood. There was a great deal of
effort in the planning process by Applicant and
staff to create a mnimum buffer area of 40 feet
between any single-famly detached residence and
t he proposed units. There is substantial evidence
in the record * * * that the area around the
devel opnent can be planned to be in substantial
harnmony with the proposed plan.”™ Record 36-37.

To the extent the city was required to assure the PUD
prelimnary master plan is consistent with plan housing
policy 4, we believe the city's findings are adequate to
denonstrate that such is the case. The city and petitioners
clearly have a di fferent opi ni on concer ni ng t he
conpatibility of single-famly and nulti-famly residentia
devel opnment . However, t he pl an's requi r ement for
conpatibility is a sonmewhat subjective one, and we have no
basis for questioning the city's judgnment that, as designed

and conditioned, the proposed PUD will be conpatible with
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the existing single-famly residences.14 See Bright v. City

of Yachats, 16 Or LUBA 161, 171 (1987) (determ ning what is

or is not conpatible requires the exercise of considerable
j udgnment) .

Finally, petitioners also fault the city for not
adopting findings specifically addressing every issue
rel evant to conpatibility which they raised bel ow. However
the only issues petitioners identify are the alleged
i nherent inconsistency of single-famly and nulti-famly
housing and an expression of concern that the proposed
multi-famly dwellings would be taller than the existing
single-famly dwellings and therefore interfere wth
exi sting residents' privacy.

We believe the above quoted findings are adequate to
respond to the alleged inherent inconsistency of single-
famly and multi-famly housing. We also believe it is
sufficiently clear from the decision that the city believed
the proposed buf f eri ng, design and | andscaping are
sufficient to render the proposed PUD conpatible wth
existing residential areas, and that findings specifically
addressi ng concerns that the proposed nmulti-famly dwellings
would be taller than the existing single-famly dwellings

and therefore interfere with existing residents' privacy are

14Al though the  findings use the term "harnony" r at her t han
"conpatibility," we conclude the concepts are essentially identical in the
factual context in which those ternms nust be applied in this case.
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26

not required in these circunstances.

Thi s subassi gnnent of error is denied.

C. Substantial Harnmony (LCZO 4.210(4)(c)(iii))

LCZO 4.210(4)(c)(iii) requi res that the pl anning
comm ssion find that "[t]he area around the [proposed PUD]

can be planned to be in substantial harnony wth the

proposed plan." (Enphasi s added.) Petitioners' argunents
that LCZO 4.210(4)(c)(iii) is violated essentially repeat
their argunments under the previous subassignment of error,
i.e., that the existing single-famly developnent is
i nherently out of harnmony with nmulti-famly devel opnent.

The ~city suggests that LCZO 4.210(4)(c)(iii) IS

directed to existing undeveloped Iand and petitioners’

argunments are all directed to the adjoining properties
al ready developed with single-famly dwellings. The city
suggests that because there is no argunent that adjoining
undevel oped | ands cannot be planned to be in substantial
harmony with the proposed PUD, this subassignnent of error
shoul d be deni ed.

There is sonme support for the city's suggestion that
LCZO 4.210(4)(c)(iii) does not apply to devel oped properties
adjoining a proposed devel opnent. However, even if
adj oi ning devel oped properties nust be in "substantial
harnony with the proposed plan,"” for the reasons expressed
in our discussion of the previous subassignnment of error, we

conclude the city's findings are adequate to denonstrate
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that the standard is net in this case.
Thi s subassi gnnent of error is denied.
The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The city msconstrued the applicable law and
failed to make findings that the proposed PUD
woul d be consistent with the goals and policies of
t he conprehensive plan, and the record did not
contain substantial evidence showing that such
goal s and policies have been satisfied."

In approving an application for a permt to allow
devel opnent of land, the city nust find that the proposed
devel opment is "in conpliance with the conprehensive plan
for the city." ORS 227.175(4). Petitioners contend the
city failed to denonstrate conpliance with the follow ng
pl an policies:

"The City shall request comments from the [Lincoln
County] School District concerning |and use plans,
programs, or actions that mght affect facilities

and services." School Policy 5.

"The Planning Comm ssion shall consider the
i npacts proposed devel opnents will have on police
and fire protection.” Police and Fire Service
Policy 2.

"The City shall consider the inpact of proposed
devel opnent on the proposed routes outlined in the
City Street I nventory where devel opnent IS
proposed.” Transportation Policy 1.15

15petitioners also allege the city failed to adequately address the
pl an's overall environnental policy and plan housing policy 4. W address
petitioners' allegations concerning these plan policies under the first two
assignnments of error, supra.
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Petitioners first argue the city failed to request
comments from the school district regarding the proposed
PUD, as required by plan school policy 5.

The record shows the school district was provided
notice of the proposed PUD. Al t hough the school district
apparently did not submt comments, petitioners make no
attenpt to explain why the notice provided the school
district was inadequate to "request comments."” Nei t her do
petitioners argue other plan school policies are applicable
to or violated by the challenged decision.16 W concl ude
petitioners' allegations concerning plan school policy 5
provide no basis for reversal or remand.

Regarding plan police and fire service policy 2,
petitioners argue the city sinply pointed out t hat

"enmergency service providers were i nvited' to attend

di scussions, but did not. Petition for Review 17.
Petitioners also argue the record contains no facts upon
which to consider plan police and fire service policy 2 or
transportation policy 1.

The city first argues that these plan policies are not
mandat ory approval criteria. If the city means by this

argunment that the cited policies could never constitute

mandat ory approval criteria, we do not agree.

16The plan includes a number of school policies, but petitioners do not
contend any of those policies are violated by the city's decision in this
mat ter.
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We agree with petitioners that the city may not assune
a proposed developnent will have no transportation facility
or police or fire service inpacts, sinply because the
rel evant service provider offers no coments. It is the
city's obligation under the cited plan policies to consider
such inpacts, whether or not the relevant service provider
chooses to participate.

However, in this case the record clearly shows such
i npacts were consi dered. The record shows that there were
concerns expressed about accommpdating fire and other
enmergency vehicles within the proposed PUD s parking |ot,
and that the applicant's consultant responded to those
concerns. Record 128. Thereafter, the planning director
pointed out the police and fire service providers were
invited to comment on the proposal, but did not. 1d. This
evidence clearly shows fire and other energency vehicle
access inpacts were considered, and that is all the cited
plan fire and police policy requires.1’

Wth regard to plan traffic policy 1, the city
identifies findings addressing traffic 1issues and the

findings cite the evidence in the record upon which the

17We do not mean to suggest that a plan policy requiring that inpacts on
certain public facilities or services be considered, necessarily would be
satisfied, no matter how slight or superficial the consideration. For
exanple, such a policy nay appear in a context with other policies that
make it clear a finding of some mininal or specific level of service is
required. In this case, however, petitioners nake no attenpt to argue the
city was required under the cited plan policy to find a particular |evel of
police and fire service can be provided to the proposed devel opnent.
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1 findings are based. Record 26-28, 140-41. Petitioners do
2 not challenge the adequacy of these traffic related
3 findings, and we conclude there is substantial evidence in
4 the record to support those findings.

5 For the above reasons, petitioners' contentions
6 regarding the plan school, police and fire service, and
.

transportation policies are rejected.
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1 The third assignnment of error is denied.

2 The city's decision is remanded.
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