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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

THOMAS DODD and DORI' S DODD,
Petitioners,
and

OREGONI ANS | N ACTI ON,

N N N N N N N N

| ntervenor-Petitioner, )
)
VS. )
) LUBA No. 91-116
HOOD RI VER COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
OREGON DEPARTMENT OF FI SH AND )
W LDLI FE, OREGON DEPARTMENT OF )
LAND CONSERVATI ON AND DEVELOPMENT, )
OREGON DEPARTMENT OF FORESTRY, and)
1000 FRI ENDS OF OREGON, )
)
| nt ervenor s- Respondent. )

Appeal from Hood River County.

Ri chard M Stephens, Sacranmento, California, filed a
petition for review and argued on behalf of petitioners.
Wth himon the brief was the Pacific Legal Foundati on.

David B. Smith, Tigard, filed a petition for review and
argued on behalf of intervenor-petitioner.

Teunis Wers, Hood River, filed a response brief and
argued on behal f of respondent.

Jane Ard, Salem Melinda L. Bruce, Salem and Penny H.

Harrison, Portland, filed a response brief on behalf of
i nt ervenors-respondent Or egon Depart nent of Land
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Conservation and Devel opnent, Oregon Departnent of Fish and
WIldlife, and Oregon Departnent of Forestry. Jane Ard
argued on behalf of the state agency intervenors-respondent.

Peter Livingston, Portland, filed a response brief and
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argued on behalf of intervenor-respondent 1000 Friends of
Or egon.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 02/ 24/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal the county's denial of their
consol i dated request for permts and zone and conprehensive
plan map anmendnents to all ow construction of a single famly
dwelling on their 40 acre parcel.

MOTI ON TO | NTERVENE

Oregonians in Action noves to intervene on the side of
petitioners. There is no opposition to the notion, and it
is allowed.

The Oregon Departnents of Fish and WIldlife, Land
Conservation and Devel opnent, and Forestry nove to intervene
on the side of respondent. There is no opposition to the
notion, and it is allowed.

1000 Friends of Oregon noves to intervene on the side
of respondent. There is no opposition to the notion, and it
is allowed.

FACTS

The 40 acre parcel at issue in this appeal is subject
to Statewi de Planning Goal 4 (Forest Lands) and is
designated on the conprehensive plan and zoning maps as
Forest (F-1). The m ninmum parcel size in the F-1 zone is 40
acres. The Primary Forest (F-2) zone establishes a m ninmum
parcel size of 80 acres. The subject property is surrounded
by parcels designated and zoned F-1 and F- 2.

The property is assessed for tax purposes as forest
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| and. 1 At present approximately 32% of the property is
covered with Douglas fir, the remainder with oak, brush and
ot her vegetation. The County Forest Manager estinmated
during the local proceedings that if the property were
| ogged, the value of the nerchantable tinber on the
property, after deducting |ogging costs and the cost of
reforesting the property, would be $10, 000.

Petitioners purchased the subject property in November
1983 for $33,000. At that tinme the property was zoned F-1,

but the F-1 zone at that time did not require that dwellings

be "necessary [for] and accessory to" forest use. At the
time the property was purchased, it had been illegally
partitioned. The property was legally partitioned on

January 24, 1984.

The planning director denied petitioners' requests for
a land use permt and conditional use permt to allow a
dwelling on the subject property. The planning director
al so recomended denial of petitioners' requests for plan
and zone changes to allow construction of a dwelling on the
subj ect property. The planning comm ssion conducted two
public hearings on petitioners' requests and denied the
permt applications and recommended denial of the plan and

zone changes. The board of county comm ssioners conducted a

lFor tax deferral purposes, forest land is ranked FL-1 through 6. FL-1
is the nost productive forest land and FL-6 is the |east productive. The
subj ect property is ranked FL-3.
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public hearing limted to the record before the planning
conmm ssion and denied the permts and requested plan and
zone changes. This appeal followed.
RESERVATI ON OF CLAI MS PENDI NG | N FEDERAL COURT

A related action is pending in the federal District
Court of the District of Oregon. Petitioners reserve their
right to have their federal clainms adjudicated in federa
court and do not submt themfor review by LUBA.

FI RST ASSI GNMENT OF ERROR ( DODD)

"The respondent erred in denying petitioners'
application for a land use permt because it
i nproperly construed the applicable law by
limting the types of forest uses * * * which a
dwel Il ing nmust be necessary [for] and accessory to

* * % "

Under Hood River County Zoning Ordinance (HRCZO)
5.10(1)(1), a single famly dwelling my be approved in the
F-1 zone if the applicant denonstrates that the dwelling is
"necessary [for] and accessory to a forest use." Under the

first assignment of error, petitioners contend the county

erred by limting the "forest uses” a dwelling nust be
"necessary [for] and accessory to," to include only
commer ci al forestry or forest resource managenment .

Petitioners contend that wunder HRCZO 5.00, forest uses
include "retention of watershed productivity, recreation and
ot her conpati bl e uses. " Therefore, accordi ng to
petitioners, the county's interpretation of "forest uses"

that a dwelling m ght be necessary for and accessory to is
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t oo narrow.

The primary difficulty with petitioners' argunment under
this assignment of error is that the county explicitly
considered petitioners' contentions and found that the
dwel i ng was not necessary for and accessory to watershed
managenent . Therefore, while the portions of the findings
cited by petitioners may, read in isolation, suggest the
county believes permanent dwellings may be allowed in the F-
1 zone only where necessary for and accessory to commerci al
forest managenent, and only then in rare circunstances, that
view did not |limt the county's review of petitioners'
application in this case. In other words, the county
effectively applied the =zoning ordinance in the manner
petitioners contend is required, and found petitioners
failed to denonstrate the proposed dwelling is necessary for
and accessory to watershed nanagenent.

Petitioners Dodd's first assignnment of error is denied.

SECOND ASSI GNMENT OF ERROR ( DODD)

"The respondent erred in denying petitioners'
application for a land use permt because it
i nproperly construed the requirenment t hat a
dwelling nust be 'necessary and accessory' to a
forest use."

Under this assignment of error, petitioners contend the
county applied an unnecessarily stringent interpretation of
the HRCZO 5.10(1)(1) requirenment that the proposed dwelling
be necessary for and accessory to forest uses. According to

petitioners, the county's interpretation of the "necessary
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and accessory" requirenent effectively makes approval of a
dwelling in the F-1 zone inpossible.

In view of our disposition of petitioners Dodd's third
assignnment of error, we need not address petitioners'
contentions under this assignment of error at |ength.
However, we reject petitioners'’ suggestion that t he
"necessary and accessory" test adopted by HRCZO 5.10(1) (1)
is not a stringent standard.

The "necessary [for] and accessory to" test adopted by
HRCZO 5.10(1)(1) was adopted to conply wth Goal 4.
Therefore, it is appropriate to interpret the terns in a
manner consistent wth the explanation of those terns
provided by the appellate courts of this state. The
appell ate courts have made it very clear that the "necessary
and accessory" requirenent is a significant limtation on
t he approval of permts for construction of single famly
dwellings on lands planned and zoned for forest uses in

accordance with Goal 4. In 1000 Friends of Oregon v. LCDC

(Lane County), 83 Or App 278, 282-83, 731 P2d 457 (1987), on

reconsi deration, 85 Or App 619, 737 P2d 975, aff'd 305 O

384 (1988), the Court of Appeals explained its understanding
of the "necessary" conponent of the "necessary and

accessory" requirenent as foll ows:

"* * * The dictionary definition [of necessary] is
"that cannot be done without: that nust be done or
had: absolutely required.’ Webster's Third New
| nt er nati onal Dictionary 1511 (1976). That
definition is conpatible wth LCDC s wuse of
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necessary' and with Goal 4's requirenent that
forest |lands be preserved for forest uses. Lane
County's criteria would allow dwellings which can
be done w thout, need not be had and are not
absolutely required for a forest use; t hey
therefore do not conply with the goal.

"* * * living on the Jland wmy help deter
arsoni sts, and thereby enhance production, but
that fact does not render a forest dwelling
necessary. For a forest dwelling to be necessary
and accessory to wood fiber production, it nust,
at least, be difficult to mnage the l|and for
forest production wthout the dwelling. The
purpose of the dwelling nust be to nake possible
the production of trees which it would not
ot herwi se be physically possible to produce. * *

*x N

On review, the Oregon Suprenme Court explained the
question of whether a dwelling may properly be approved on
| ands subject to protection under Goal 4 did not turn so
much on the meaning of the terns "necessary and accessory"
as on whether the relationship between a proposed dwelling
(a nonforest use) and forest uses of the property is such
that the dwelling may nevertheless be considered a forest

use. 1000 Friends of Oregon v. LCDC (Lane County), 305 O

384, 752 P2d 271 (1988). LCDC argued in that case that the
requirenment in the county's plan for a forest managenent
plan provided an adequate substitute for a case by case
"necessary and accessory" finding in approving requests for
approval of dwellings on forest |[|and. The Suprenme Court
rejected the adequacy of the forest managenent plan to
assure the required connection between the dwelling and

forest uses, explaining as foll ows:
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"k * * | CDC nust show the necessary |ega
connection between the policy of conserving forest
land for forest uses and allow ng dwellings on
forest | and. Goal 4 sets a high standard when it

requires that '[e]xisting forest uses shall be
pr ot ect ed unl ess pr oposed changes are in
conformance with the conprehensive plan.’ Thi s

court is not prepared to suggest that no dwelling
could be considered necessary and accessory to a
forest use, but we cannot agree that allowng a
dwel ling on sonme part of a lot sinply because it
may enhance forest uses on the remainder of the
ot protects existing forest uses to the extent
required by Goal 4."2 1d. at 396.

We find nothing in the county's decision to indicate
that the county interpreted and applied the necessary and
accessory test in a manner inconsistent with the above.3

Petitioners Dodd's second assignment of error s
deni ed.

THI RD ASSI GNMENT OF ERROR ( DODD)

"Respondent's decision that petitioners' proposed
dwelling is not necessary and accessory to any
forest use is not supported by the evidence."

Petitioners contend under this assignnent of error that

2See also Chanpion International v. Douglas County, 16 O LUBA 132,
138-39 (1987). W also note LCDC has adopted anendnents to its
adm nistrative rules inplementing Goal 4. These rules make it clear that
the agency views the "necessary and accessory" standard as a stringent one.
OAR 660-06- 027.

3ne of the findings cited by petitioners suggests the county believes a
dwelling is only necessary for and accessory to forest use if it wll
further the county's goal of diversifying its econony. We are satisfied
that the county actually viewed the necessary and accessory test as
requiring the county to deternmine whether a dwelling is necessary for and
accessory to forest wuse of the subject property, in view of the
circunstances extant on the property, and to inpose a stringent standard
requiring nore than nmere enhancenent of forest uses.
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wat ershed enhancenment is properly viewed as a forest use,
and petitioners submtted evidence that approval of the
dwelling would allow "protection and enhancenent of the
vegetation® and "aid in the deep percolation of rain,”
allowing nore consistent aquifer vyields throughout the
seasons. Record, Appendix 3 at 75.

Petitioners conplain that the only response to this
evidence was that the watershed enhancenent activities
proposed by the petitioners did not require a dwelling to be
| ocated on the property. Petitioners do not dispute it is
possi bl e to pursue the watershed enhancenent activities they
propose w thout placing a dwelling on the property, but

argue as foll ows:

"Petitioners made clear that they had no notive to
aid in watershed retention unless they were
allowed [to] dwell on their property. The reality
is that the petitioners are not going to spend
time and effort developing the watershed for
others unless they are allowed to live on their
property."” Petition for Review 18.

If we understand petitioners correctly, they suggest
that because they are unwilling to perform the watershed
enhancenent activities they described during the |ocal
proceedings if they are not permtted to build a dwelling on
the property, the dwelling is therefore necessary for and
accessory to such watershed enhancenent.

We do not believe petitioners' individual notives are
particularly relevant in determ ning whether a dwelling is

necessary for and accessory to forest use. Such individua
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motivations certainly may not be the dispositive factor.
The property is approximately five mles from the nearest
urban growth boundary. Even if we accept as true
petitioners' statenent that they are unwilling to and wll
not conduct watershed enhancenent activities on the property
if permssion to build a dwelling on the property is denied,
that fact does not nean the proposed dwelling is necessary
for and accessory to such watershed enhancenent activity.
Petitioners' unwillingness to conduct watershed enhancenent
activities unless they can also live on the property does
not constitute an adequate basis for concluding the proposed
dwelling is either necessary for or accessory to, such
wat er shed enhancenment activities.

The remai ning argunents presented under this assignnment
of error are directed to the county's findings that the
proposed dwelling would be inconpatible with forest uses on
adj oi ni ng | ands. These argunments appear to be prem sed on
petitioners' wunderstanding that the proposed dwelling could
be approved under HRCZO 5.00 if the dwelling is shown to be
conpati ble with adjoining forest uses. HRCZO 5.00 provides,

in part, as follows:

"The [F-1] Zone is established to designate and
reserve areas for the purpose of nmaintaining
renewabl e forest resource production, retention of
wat ershed productivity, recreation and other
conpati bl e uses. "

"k ox o x x"  (Enphasis added.)
Petitioners msread HRCZO 5. 00. HRCZO 5.00 is the
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pur pose and intent section of the F-1 zoning district. That
section is followed by sections which identify permtted
uses, conditional uses, prohibited uses and preexisting and
nonconform ng uses, as well as sections inposing a variety
of approval criteria. It is these subsequent sections of
the HRCZO that establish the allowable uses in the F-1 zone
and establish the relevant approval standards. HRCZO 5. 00
does not provide that a dwelling my be allowed on |ands
zoned F-1, solely by virtue of its conpatibility wth
adj oi ni ng uses. 4

Petitioners Dodd's third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR ( DODD)

"Respondent inproperly construed the conditional
use permt provision in Article 4 of the HRCZO by
requiring that a dwelling pursuant to the
provi sion nust be 'necessary and accessory to a
forest use.'"

FI FTH ASSI GNMENT OF ERROR ( DODD)

"Respondent's decision that petitioners' proposed
conditional use is not consistent with the zone
and to deny petitioners' conditional use permt
application is not supported by the evidence."

HRCZO 4. 00 provides, in relevant part, as follows:

"[A] proposed wuse or structure not expressly
li sted under 'conditional uses' may be considered
by the Pl anning Conmm ssion or Planning Director as
a conditional wuse if said use or structure is

4HRCZO 5.30 requires that dwellings shown to be necessary and accessory
for forest uses also be "conpatible with the forest use Goals, Policies,
Strategi es and Land Use Designations and Standards of the Hood Ri ver County
Conprehensive Plan * * * "
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consistent with the subject zone and/or with other
conditional wuses listed in the subject zone."
(Enphasi s added.)

Petitioners argue they sought approval of the proposed
dwel I i ng under HRCZO 4.00 as a dwelling "consistent with the
subj ect zone and/or with other conditional uses listed in
the subject zone,"” but the county erroneously required that
they also show the dwelling is "necessary [for] and
accessory to forest wuse,” when such a finding is not
required for approval under HRCZO 4. 00.

A dwelling which is "necessary [for] and accessory to

forest use" is allowable as a permtted use in the F-1 zone

on both conform ng parcels and nonconform ng parcels (i.e.,
parcels smaller than the 40 acre mninmum parcel size
established in the F-1 zone).>® Addi tionally, on
nonconform ng parcels, but not on conformng parcels,
permanent dwellings which are not "necessary [for] and

accessory to forest use,” may be allowed as a conditiona

use in the F-1 zone, subject to certain approval criteria
and site devel opnent standards.?®

Petitioners argue that because dwellings other than
those "necessary [for] and accessory to forest use" are not

specifically listed as a conditional use on conform ng |lots,

SHRCZO 5.60(A) establishes special standards for approving dwellings
"necessary [for] and accessory to forest use" on nonconformning parcels.

6HRCZO 5.60(B) provides that "[n]on-forest dwellings shall be allowed
only on land generally unsuitable for commercial forest use.”
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HRCZO 4.00 provides an independent provision under which
such dwellings may be allowed on conformng lots, so |long as
the dwelling is "consistent with the subject zone and/or
with other conditional uses listed in the subject zone."

Permanent dwellings other than those allowable as
dwel l'ings "necessary [for] and accessory to forest use,"
such as the dwel ling proposed by petitioners, are "expressly
listed under 'conditional wuses.'" HRCZO 5.20(M; 5.60.
However, such dwellings are only all owable on nonconform ng
parcel s. Because permanent dwellings not satisfying the
"necessary and accessory" requi r ement are listed as
condi tional wuses, HRCZO 4.00 is inapplicable and does not
operate to provi de a separate criterion by  which
petitioners' proposed dwelling may be approved.

To the extent it is possible to construe HRCZO 4.00 in
t he manner petitioners argue, we reject that construction as
unreasonable and incorrect. We Dbelieve the purpose of
HRCZO 4.00 is to provide a standard whereby the county nmay
allow certain uses that the county failed to expressly I|ist
as conditional wuses. The construction petitioners argue
would frustrate the <clear intent that <conditional use
approval of dwellings, other than those which are shown to

be "necessary [for] and accessory to forest use," be limted
t o nonconform ng parcels.

The fourth and fifth assignnments of error are deni ed.
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SI XTH ASSI GNVENT OF ERROR ( DODD)

"Respondent failed to follow applicable procedures
to petitioners' application in a manner which
prej udi ced t he rights of petitioners by
prohibiting oral argunent on their behalf on
whether a denial of petitioners' applications
woul d effect a taking of their property.”

TENTH ASSI GNMENT OF ERROR ( DODD)

"Respondent i mproperly construed t he | aw
applicable to petitioners' proposed zone and
conprehensive plan change by failing to consider
the potential for public liability for taking the
property to be a part of the public interest
relative to the requesting change."

ELEVENTH ASSI GNMENT OF ERROR ( DODD)

"Respondent's decision to deny petitioners' zone
and conmprehensive plan change is not supported by
substantial evidence in the record.”

One of the standards applicable to petitioners' request
for a zoning map and conprehensive plan map anendnent is
HRCZO 60. 10( A), whi ch provi des t he appl i cant nmust
denonstrate that "[g]ranting the request is in the public
interest * * *_ " Petitioners contend that if the county
fails to grant one or more of the approvals requested so
that the proposed dwelling may be constructed on the subject
property, the county's action will result in a regulatory
taki ng of their property under Article |, section 18, of the
Oregon Constitution, forcing the county to purchase the

property.”’ We understand petitioners to contend the county

“Article |, section 18, of the Oregon Constitution provides as foll ows:
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was required to determ ne whether denial of the requested
plan and zoning map anendnents would result in a regulatory
taking under Article I, section 18, of the Oregon
Constitution, causing adverse fiscal inpacts on the county.
Petitioners argue the county was required to determn ne
whet her the requested plan and zoning map anendnents are in
the "public interest” wunder HRCZO 60.10(A), because they
would allow the county to avoid such potential adverse
fiscal inpacts.

Based on the above argunent, petitioners contend the
county comm tted procedural error by denying petitioners an
opportunity to rebut | egal argunments offered by the planning
director to the planning comm ssion at its January 23, 1991
public hearing. Petitioners contend they were inforned at
the hearing that "the taking issue was Dbeyond the
conm ssion's purview," and that the planning conmm ssion
woul d not hear petitioners argunents on the subject. Record
117-18. Petitioners contend the board of conm ssioners
simlarly refused to hear |egal argunents concerning the
taking issue.?8 Because the county wultimtely adopted

findings in which it concluded its decision in this mtter

"Private property shall not be taken for public use, nor the
particular services of any man be demanded, w thout just
conmpensati on; nor except in the case of the state, w thout such
conmpensation first assessed and tendered."”

8Petitioners submitted evidence in support of their takings argunent
and we do not understand petitioners to argue the county refused to accept
rel evant evidence concerning the taking issue.
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does not violate the Oregon constitutional proscription
agai nst taking private property wthout paynent of just
conpensation, petitioners contend the county's refusal to
allow argunent in rebuttal of the planning director's
argunment was reversible error.

We do not believe the county was required to consider
petitioners' regulatory taking argunents in determning
conpliance with the "public I nterest” criterion of
HRCZO 60. 10( A) . Sinply stated, we do not believe that
criterion requires the county to anticipate whether this
Board, a trial court or an appellate court mght ultimtely
conclude that application of relevant statutory, statew de
pl anni ng goal or | ocal plan or land use regulation
requirenments to a particular request for |land use approval
constitutes a taking under Article |, section 18, of the
Oregon Constitution. The U.S. Suprene Court has candidly
admtted the extrenely uncertain and ad hoc nature of the
inquiry that nmust be applied in determning whether a
regul atory taking has occurred under the Fifth Amendnent to

the United States Constitution.

"* * * The question of what constitutes a 'taking'
for purposes of the Fifth Amendnent has proved to
be a problem of considerable difficulty. Wi | e
this Court has recognized that the '"Fifth
Amendnent's guarantee [iS] designed to Dbar
governnment from forcing some people alone to bear
public burdens which, in all fairness and justice,
should be borne by the public as a whole,' this
court, quite sinply has been unable to devel op any
"set fornmula'" for determning when 'justice and
fairness' require that econom c injuries caused by
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public action be conpensated by the Governnent,
rather than remain disproportionately concentrated

on a few persons. I ndeed we have frequently
observed that whether a particular restriction
will be rendered invalid by the Governnent's

failure to pay for any |osses proximately caused
by it depends largely ‘'upon the particular
circunmstances [in that] case."'" (Citations
omtted.) Penn Central Transp. Co. v. City of New
York, 438 US 104, 124-25, 98 S Ct 2646, 2659, 57 L
Ed2d 631 (1978).

We address petitioners' takings argunents under Article
|, section 18, of the Oregon Constitution, infra. As wth
regul atory takings argunments under the Fifth Amendnent to
the United States Constitution, the judicial precedent
concerning regulatory takings under Article I, section 18
of the Oregon Constitution is sonmewhat uncertain. W do not
bel i eve HRCZO 60. 10(A), or any statutory provision we are
aware of, requires that the county consider and adopt
findings concerning the possibility of a successful
"regul atory takings" challenge to a county decision to deny
| and use approval based on applicable statutory, statew de
pl anni ng goal , conprehensive plan or |and use standards.

Notwi t hst andi ng our concl usion above that the county
was not required to consider petitioners' regulatory taking
arguments in reaching its decision in this matter, here the
county did adopt findings that its decision does not
constitute a regulatory taking. However, because the county
is not required to consider the regulatory taking issue, its
findings, even if erroneous, would provide no basis for

reversal or remand. See Lowie v. Polk County, 19 O LUBA
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363, 365 (1990); Bonner v. City of Portland, 11 Or LUBA 40,

52-53 (1984) (nonessential findings provide no basis for
reversal or remand of a | and use deci sion).

Unli ke Hood River County, this Board is explicitly
required by statute to consider argunents that a |and use

decision is unconstitutional. See Dunn v. City of Rednond,

303 Or 201, 735 P2d 609 (1987). This Board is required to
reverse or remand the county's decision if we conclude the
decision is "unconstitutional." ORS 197.835(7)(a)(E). I n
considering petitioners' constitutional argunents, this
Board is not bound to grant any deference to the county's
| egal analysis concerning the possibility that a regul atory
t aki ng has occurred. Mor eover "when considering disputed
al l egations of wunconstitutionality of the decision, * * *
[this Board] may take evidence and make findings of fact on
t hose allegations. ORS 197.830(13)(b). In view of our
i ndependent obligation to consider petitioners' allegations
concerning the constitutionality of the county's decision,
to the extent the <county erred by allowing argunment
concerning the regulatory takings issue from the planning
director and failing to allow petitioners an opportunity for

rebuttal, the error was harmnl ess.?®

9BEven if the alleged procedural error was of a nature that might provide
a basis for reversal or remand, petitioners failed to object to the
county's refusal to allow rebuttal argunment on the takings issue. W have
held on nunerous occasions, that parties who fail to enter a tinely
objection to procedural errors during |ocal proceedings, nmay not raise such
procedural errors at LUBA. Torgeson v. City of Canby, 19 Or LUBA 511, 519
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Petitioners Dodd' s si xth, tenth and el event h
assignnents of error are deni ed.

NI NTH ASSI GNMVENT OF ERROR ( DODD)

"Respondent exceeded its jurisdiction by taking a
conservation easenment in petitioners' property in
limting the use of their property to ensure its
use for forest uses in violation of ORS 271.725."

SECOND ASSI GNMENT OF ERROR ( OREGONI ANS | N ACTI ON)

"The county, by denying the land use approval,
conditional wuse application, and zone change of
petitioners', violated ORS 271.725(1) by taking,
w t hout the voluntary consent of the petitioner, a
conservation easenment in the private property of
the petitioners through enforcenment of policies
and procedures to maintain and retain forest |and
for forest producti on, retain wat er shed
productivity, prevent adverse effects on big gane
winter wldlife range and habitat, and retain
recreation and other conpatible uses on the
petitioners' private forest |and."

ORS 271.725(1) provides as foll ows:

"The state, any county, city or park and
recreation district may acquire by purchase
agreenment or donation, but not by exercise of the
power of em nent domain, unl ess specifically

authorized by law, conservation easenents[10 in

(1990); MIller v. City of Ashland, 17 Or LUBA 147, 153 (1988); Mason v.
Linn County, 13 Or LUBA 1, 4-5 (1984), aff'd in part, rev'd in part on
other grounds 73 O App 334, rev den 299 O 314 (1985); Dougherty wv.

Tillamok County, 12 O LUBA 20, 24 (1984). Neither do petitioners
denonstrate how the alleged error prejudiced their substantial rights, in
view of the full opportunity extended to petitioners to present their

regul atory takings arguments to this Board. 1d.; ORS 197.835(7)(a)(B).

100RS 271.715(1) defines "conservation easement" as foll ows:

"' Conservation easenment' nmeans a nonpossessory interest of a

holder in real property inposing linmitations or affirmative
obligations the purposes of which include retaining or
protecting natural, scenic, or open space values of rea
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any area wthin their respective jurisdictions
whenever and to the extent that a state agency or
t he governing body of the county, city or park and
recreation di strict det er m nes t hat t he
acquisition wll be in the public interest.”
(Enphasi s added.)

Petitioners argue the effect of the county regul ations
applicable to the subject property is to subject that

property to a conservation easenent, wthout the owners'’

perm ssion and w thout conpensation, in violation of both
ORS 271.725(1) and Article 1, section 18, of the Oregon
Constitution. I ntervenor-petitioner supports its argunents

under this assignment of error by citing statutes that
direct state agencies to encourage |land owners to protect
and manage various natural resource values through voluntary
means and by citation of the Goal 5 (Open Spaces, Scenic and
Historic Areas, and Natural Resour ces) | mpl ement ati on
Guideline 7 direction to local governnents to investigate
use of easenents to inplenment Goal 5

As respondents point out, petitioners' assunption under
t hese assignnents of error that the county may not seek to
achieve its resource protection objectives by either
regulatory neans or by conservation easenents, as it
chooses, is erroneous. To the extent petitioners are

arguing the county's land use regulatory schene as applied

property, assuring its availability for agricultural, forest,
recreational, or open space use, protecting natural resources,
mai ntai ning or enhancing air or water quality, or preserving
the historical architectural, archaeological, or cultura
aspects of real property."”
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to the subject property is identical to a conservation
easenent, such that it nust be characterized as such, we do
not agree. Conservation easenments are property interests
t hat may be "conveyed, recorded, assi gned, rel eased,
nodi fied, termnated, or otherwise altered or affected in
the same nmanner as other easenents.” ORS 271.725(2).
Al t hough the county presumably could achieve many of the
sane objectives it now achieves through its conprehensive
plan and |and use regulations by purchasing conservation
easenments, we see nothing in the statutes cited by
petitioners to suggest that the provisions concerning
conservation easenents were intended as a limtation on the
county's authority to adopt | and use regul ati ons.

Petitioners Dodd's ninth assignnment of error and
i ntervenor-petitioner Or egoni ans in Action's second
assi gnnent of error are deni ed.

SEVENTH ASSI GNMENT OF ERROR ( DODD)

"Respondent's findings on the issue of whether
denial of the applications wrks a taking of
petitioners' property [are] not supported by the
evi dence. "

El GHTH ASSI GNMENT OF ERROR ( DODD)

"Respondent's decision is unconstitutional because
it works a taking of petitioners' property in
violation of Article I, Section 18[, of the Oregon
Constitution]."

FI RST ASSI GNMENT OF ERROR ( OREGONI ANS | N ACTI ON)

"The county, by denying the petitioners' |and use
approval, conditional wuse application, and zone
change, violated Article |, Section 18 of the
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Oregon Constitution by taking, wthout paynent of
just conpensation, the property of petitioners
t hrough enforcenent of policies and procedures to

maintain and retain forest land for forest
producti on, retain wat er shed productivity,
prevent adverse effects on big gane wnter
wildlife range and habi t at , and mai nt ai n

recreation and other conpatible uses on the
petitioners' private forest |and."

As an initial point, we reject petitioners' attenpts to
characterize the disputed plan and | and use regul ations as a
"physical invasion"™ of petitioners'’ property. 11 Wher e
governnent action anmounts to a nui sance or physical invasion
or occupation of private property, a right to conpensation

is nore readily found. See Thornburg v. Port of Portl and,

233 Or 178, 376 P2d 100 (1963); Cereghino v. State Hi ghway

Comm, 230 O 439, 370 P2d 694 (1962); Tomasek v. Oregon

State Highway Comin, 196 O 120, 248 P2d 703 (1952);

Morrison v. Clackamas County, 141 Or 564, 568, 18 P2d 814

(1933). The plan and |and use regulations challenged in
this proceeding admttedly inpose significant [imtations on
petitioners' use of their property. They do not, however,
for purposes of considering petitioners' Article I, section

18 clains, anount to either a nuisance or physical invasion
or occupation of petitioners' property.
The legal test for determining whether a |and use

regul ation violates Article |, section 18, of the Oregon

11As expl ained under the previous assignnments of error, the county has
taken neither an easement nor other property title interest in petitioners'

property.
Page 24
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Constitution is set out in Fifth Avenue Corp. v. Wshi ngton

Co., 282 Or 591, 609, 581 P2d 50 (1978), as foll ows:

"* * * \Where a [land use regulation] allows a
| andowner sonme substantial beneficial use of his
property, the I|andowner is not deprived of his
property nor is his property 'taken.' * * *"

As noted earlier in this opinion, the factual and | egal
inquiry as to whether a |andowner affected by restrictive
| and use regulations retains "sone substantial beneficial

use" is sonewhat uncertain by virtue of the |ack of Oregon
appell ate court cases explaining the neaning of the ultimate
legal test and applying that test to particular factual
situations. 12

The Oregon Supreme Court cases cited by the court in

Fifth Avenue, in adopting the "sone substantial beneficial

use" test, do not provide much assistance in determning at
what point a | and use regul ati on does not |eave the property

owner "some substantial beneficial use."13 However, in one

12pdditional ly, Fifth Avenue Corp. v. Washington Co., supra, drew a
di stinction between situations where the governnment is seizing title or
possession of the affected property (its enterprise capacity) and where the
government is inposing a regulation (its arbitral capacity). Fol | owi ng
Fifth Avenue Corp. v. Wishington Co., the Oregon Suprene Court cases
considering takings clainms have all dealt wth precondemation actions
rather than strictly regulatory takings clainms such as is presented in this
appeal

13regon Investment Co. V. Schrunk, 242 O 63, 71, 408 P2d 89
(1965) (deni al of access to comercial parking lot from one street does not
take such property for public use w thout conpensation where the parking
ot is accessible fromother streets); Mrris v. City of Salemet al, 179
O 666, 673, 174 P2d 192 (1946)(installation of a city parking neter on
private property does not constitute an unconstitutional taking); Kroner v.
City of Portland et al, 116 O 141, 151-52, 240 P 536 (1925)(application of

Page 25



© 00 ~N oo o b~ w NP

[
=)

of the Court of Appeals decisions cited by the court in

Fifth Avenue, Joyce v. City of Portland, 24 O App 689, 546

P2d 1100 (1976), the plaintiff's allegations "that their

property Is not suitable or economcally wusable for
agricultural purposes’ and that 'the soil of the area
cleared sufficient to be farnmed is considered poor for
agricultural purposes” were taken to be a tacit adm ssion
"t hat their property can be beneficially used for
agricul tural pur poses, al bei t not as suitably or

economcally as it could have been used [for other purposes]

before the zone change."14 |d. at 692.

a zoning district which prohibits construction of a creamery to property on
whi ch construction of a creamery had been proposed does not constitute a
t aki ng of such property).

14Al though the court was not specifically addressing the neaning of
"sonme substantial beneficial wuse" the following discussion in Suess
Builders v. City of Beaverton, 294 O 254, 258-59, 656 P2d 306 (1982)
suggests the Oregon Suprenme Court does not believe the standard is violated
sinply because there nmay be a severe reduction in the value or use of
af fected property:

"[ Regul ati on] happens to nmany forns of business enterprise and
private investnent, not peculiarly to investnment in rea
property, where it perhaps stirs special atavistic nenories of
the feudal and pioneering past. And | and use control is not
the only kind of regulation directed to specific identifiable
property. The generality of a rule often safeguards agai nst
bi ased and unequal political decisions, but that al one does not
turn a nore narrowmy focused ruling into a taking. A newy
adopted health or environnmental regulation nay forbid the use
of a fuel or the production of certain wastes and thereby cause

the closure of a large plant. A tightened safety standard may
devastate an investnent in expensive machinery or product
i nventory. New buil ding codes or other rules concerning fire

safety or access for handi capped persons nmay nake it uneconom c
to maintain a hotel or residential building, with consequent
financial | oss. Busi ness invests with the know edge of such
governmental power to meke laws for its conduct and the
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| ntervenor-petitioner argues at length that we should
construe the requirenent of Article |, section 18
consistently with recent U S. Suprenme Court Fifth Amendnment
t aki ngs cases. We decl i ne I ntervenor-petitioner's
invitation in view of the Oregon Supreme Court's rejection

of simlar arguments in Seuss Builders v. City of Beaverton,

supra. 1% In view of the Oregon Suprene Court's explicit
reservation of judgnment concerning whether it wll look to

U.S. Suprenme Court Fifth Anmendnment "takings" jurisprudence
to further develop the appropriate tests to be applied in
considering Article I, section 18 takings clainms, we do not
believe it is appropriate for this Board to do so.

Turning to the facts in this case, petitioners' expert

testified that 32% of the property (12.6 acres) includes

bal anci ng of regul atory goal s agai nst their econoni ¢
consequences is the daily stuff of politics rather than of
litigation for 'just conpensation.' * * *_* (Foot not e
omtted.)

15 n Seuss Builders, supra, 294 Or at 258, the Suprene court stated:

"Petitioners and amici curiae invite us to reconsider Fifth
Avenue Corp. v. Washington Co., supra, to pursue what they
claim to be a nore sophisticated analysis of 'regulatory
takings.' W see no occasion to do so. * * *"

The Suprene Court went on to state the criteria of Article I, section 18
for a "conpensable taking" are not necessarily the same as the Fifth
Amendnent . The Suprene Court pointed out that although the U S. Suprene
Court has applied the concept of "investnent backed expectations" in
di scussing a Fifth Anendnent takings claimin Penn Central Transp. Co. V.
City of New York, supra, the Oegon Supreme Court has not considered
i nvest ment backed expectations as an elenent to be considered in a

regulatory taking claim under Article |, section 18. The court also
guestioned "whether such expectations should take account of governnental
power to change the laws." Seuss Builders, supra, 294 O at 259 n 5.
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Ketchly soils and is covered with Douglas fir. The existing
stand of Douglas fir is forty to sixty years old, with sone
grand fir and ponderosa pine mxed in. The expert estimated
the growth of this stand over the next two decades to be
only 24 cubic feet per acre per year, a rate "generally
considered to be |less than necessary for commercial tinber
managenent . " Record (Appendix 3) 59. He also identified
5.7 additional acres of thinner Ketchly soils, covered with
Hazel Brush, that he concluded could not econom cally be
reforested with comercially viable conifers. The expert
went on to estimate the total current net value of the
ti mber on the property at $691. Record (Appendi x 3) 59-65.
A representative of the Oregon Departnent of Forestry

di sputed the conclusions of petitioners' expert.

"[T] he Departnment finds that the managenent plan
correctly identifies the soils, but information
about the forest capability is inconsistent wth
our data. Information on Ketchly soils in the
Soil Conservation Survey of Hood River County
(1981), prepared by the United States Departnent
of Agricul ture, Soi | Conservation Servi ce,
establishes that the Douglas-fir 100 year site
index is 100 * * *, This site index is for a
fully-stocked unmanaged stand * * *. Such stands
wi | pr oduce a mean annual i ncrenent of
approxi mately 207 board feet per acre per year up
to 90 years of age * * *, This approxi mates 80
cubic feet per acre per year productivity. Fully-
stocked managed stands will i kely produce
addi ti onal vol une.

"It appears that the productivity figure of 24
cubic feet referenced in the report * * * was
intended to quantify the productivity of the
exi sting stand and not the productivity potentia
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of the site * * *

"Therefore, the portion of the subject parcel
containing Ketchly soils is suitable for forest
managenent. As a case in point, forest managenent
is currently being practiced on |land adjacent to
the east and south * * *, According to the SCS
Soil Survey, this |land also contains Ketchly soils
sone of which have greater constraints (due to
steep slopes) than the Ketchly soils on the
subj ect parcel * * *." Record 282.

In addition, the County Forest Manager estimated that there
are 24 acres on the property that could be used for forest
production. 16 The County Forest Manager questioned a nunber
of the assunptions petitioners' expert relied upon and
concluded the present value and future forest production
potential of the property had been seriously understated.
The County Forest Manager estimted the present vol une
of tinmber on the property is alnost three times the vol unme
estimted by petitioners' expert. He estimated the current

val ue of the tinber on the property as foll ows:

"[1]f the volunme is approximtely 100 MBF or nore,
you have a total value of forest product of over
$15,000 after |1ogging cost. This is based on
smal | sal vage sales as recent as 1990, conpetitive
bid sales and would be considered average
Therefore, i f you [ wer e] to deduct t he
reforestation costs and the site preparation, not
only on the area that could be harvested, but also

16petitioners conplain that while their expert based his analysis
partially on data obtained on-site, the evidence relied upon by the county
did not include any consideration of particular on-site conditions.
However, the record indicates the County Forest Manager based his estinmate
on a review of "the area from aerial photographs, and the ground * * *_ "
Record 286-87.
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[on] the are to be converted into forest l[and, you
would still have in excess of $10,000 of profit."
Record 288

In response to the above testinony, petitioners argue
that "$10,000 after 20 years work is no return at all on a
$33,000 investnment, l|let alone an econom cally viable one."
Petition for Review 31.

We concl ude, based on the above, that petitioners have
not been denied a "substantial beneficial use of [their]
property.” It appears that the ©property has sone
l[imtations for forest use, but can produce a net profit if
properly managed for tinber production. The limted val ue
of the existing tinmber as well as the | esser value ascribed
to the future timber production potential of the property by
petitioners' expert appears to have as much to do with past
deficiencies in forest managenment and |imted forest
managenent projected in the future, as with the inherent
limtations of the property.

Petitioners' argunments rely heavily on the purchase
price of the property. W assign no particular significance
to the purchase price of the property in this case. At the
time the property was purchased, the county had initiated
proceedings to change the F-1 zone to include the
requi renment that dwellings be limted to those necessary for
and accessory to forest use. The record shows petitioners
predecessors in interest received witten notice of the

proposed anmendnments to the F-1 zone prior to the tinme the
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property was sold to petitioners. As noted earlier, the
property was not legally partitioned until after the F-1
zone was anended to include the necessary and accessory
st andar d. In view of these circunstances, we conclude
petitioners at the very | east had constructive notice at the
time the property was purchased that approval of a dwelling
on the property mght be denied under the necessary and
accessory standard. Although petitioners may have failed to
consider that wuncertainty in purchasing the property for
$33,000, they my not wuse that failure as a basis for
claimng they have no substantial beneficial use of the
property. 17

Petitioners Dodd' s seventh and eighth assignnents of
error and petitioner Oregonians in Action's first assignnment
of error are denied.

TWELFTH ASSI GNMENT OF ERROR ( DODD)

"Respondent inproperly construed the |aw regarding
a Goal 2 exception to Goal 4 by limting the
physi cal devel opnent standard to hunman devel opnment
and by not considering the negligible use of the
property for comrercial forest production to be a
rel evant factor.”

Petitioners argue the <county erred in finding an
exception to Goal 4 could not be justified in this case

The state agency intervenors-respondent point out:

17petitioners and respondents dispute whether the property is suitable
for other uses allowable in the F-1 zone. Because we concl ude petitioners'
property retains "sone substantial beneficial use" for tinber production,
we do not consider those argunents.
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"The petitioners did not request an exception;
they requested a conditional use permt and a plan

and zone change. W thout a specific request for
an exception, the county was under no obligation
to consider an exception for this property. Any

error that the county may have [commtted] in
making this finding, therefore, is superfluous and
has no |egal effect. LUBA is not obligated to
consider or evaluate findings that are necessary
to the county's decision. * * *"

Page

We agree with intervenors-respondent. See Lowrie V.
Pol k County, supra; Bonner v. City of Portland, supra.

Petitioners Dodd's twelfth assignment of error
deni ed.

The county's decision is affirmed.
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