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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

LESLIE M LLER
Petitioner, LUBA No. 91-170

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF DAYTON,

N N N N N N N N N

Respondent .

Appeal from City of Dayton

Thomas G P. Guilbert, Portland, filed the petition for
review and argued on behalf of petitioner.

Janmes E. Green, Newberg, filed the response brief and
argued on behal f of respondent.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

Dl SM SSED 02/ 18/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a city council decision to enlarge a
basketball court in a city park
FACTS

Court house Square Park (park) is located in the center

of the City of Dayton and is zoned Park and Public Facility

(P-PF). The park is listed in the National Register of
Hi storic Pl aces. The park contains nunmerous mature trees
and a variety of recreational structures, i ncl udi ng

pl ayground equi pnent, a covered picnic area, a reconstructed
bl ockhouse and a 30 ft. by 40 ft. basketball court. On
Sept enber 24, 1991, after a public hearing, the city council
voted to enlarge the basketball court to 30 ft. by 65 ft.
Thi s appeal foll owed.
MOTI ON TO DI SM SS

Respondent noves to dism ss this appeal, on the ground
that the challenged decision is not a "land use decision”
subject to this Board's review jurisdiction. Respondent
contends the ~challenged decision is not a "land wuse
decision,"” as defined in ORS 197.015(10), because it does
not concern the adoption, anmendnent or application of the

statew de planning goals, the city's conprehensive plan or

the city's land use regul ations. Respondent al so cont ends
t he chall enged decision will not have a "significant inpact
on present or future land uses." Petersen v. Klamath Falls,
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279 Or 249, 253-54, 566 P2d 1193 (1977).

LUBA's review jurisdiction is |limted to "land use
decisions.” ORS 197.825(1). A local governnent decision is
a land use decision if it nmeets either (1) the statutory
definition in ORS 197.015(10); or (2) the significant

i npacts test established by City of Pendleton v. Kerns, 294

O 126, 133-34, 653 P2d 996 (1982). Billington v. Polk

County, 299 Or 471, 479, 703 P2d 232 (1985).

A Statutory Test

ORS 197.015(10)(a)(A) defines "land use decision" to
i ncl ude:

"A final decision or determnation by a |ocal
governnment * * * that concerns the adoption,
amendnment or application of:

"(1) The [statew de planni ng] goals;

"(ii) A conprehensive plan provision;

"(iii) A land use regul ati on; or

"“(iv) A newland use regulationp.;"

Petitioner contends the challenged decision concerns
the application of the statew de planning goals and the
city's conmprehensive plan and | and use regul ati ons.

1. St at ewi de Pl anning Goal s

Petitioner argues that Goal 5 (Open Spaces, Scenic and
Hi storic Areas, and Natural Resources) applies to the
deci si on because the park is listed in the National Register
of Historic Places. Petitioner also contends the plan is

deficient because it contains no provisions regarding
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hi storic resources.

There is no dispute that the city's conprehensive plan
and | and use regul ati ons have been acknow edged by the Land
Conservati on and Devel opnment Conmi ssi on pur suant to
ORS 197. 251. It IS wel | est abl i shed t hat after
acknowl edgnent, the local conprehensive plan and |and use
regul ations, not the statew de planning goals, govern a
| ocal governnment's decisions concerning |and use actions
whi ch do not amend the plan or |and use regulations.l ORS

197.175(2)(d); Byrd v. Stringer, 295 O 311, 666 P2d 1332

(1983); Oregon Wrsted Conmpany v. City of Portland,

O LUBA _ (LUBA No. 91-117, Decenber 13, 1991), slip op 5;
Kola Tepee, Inc. v. Mrion County, 17 O LUBA 910, 920,

aff'd 99 O App 481 (1989), rev den 309 O 441 (1990).
Consequently, we conclude the challenged decision does not
concern the application of the statew de planning goals.
2. Conmpr ehensi ve Pl an

Petitioner contends the City of Dayton Conprehensive
Plan (plan) Open Space objective and a plan Open Space
policy concerning the protection of existing trees on city
owned property apply to the appeal ed deci sion. Petitioner

al so contends the city's decision concerns the application

lKnapp v. City of Jacksonville, O LUBA ___ (LUBA No. 90-064,
Cctober 21, 1990), cited by petitioner in support of his contention that
Goal 5 applies to decisions affecting historic resources listed in the
Nati onal Register of Historic Places, is inapposite. In Knapp v. City of

Jacksonville, the <city's plan and Iland use regulations were not
acknow edged. 1d., slip op at 11
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of the plan because, although the Citizen Involvenent
chapter of the plan designates the city planning comm ssion
as the Commttee for Citizen Involvenent, the city counci
did not refer the subject proposal to the planning
conmm ssion for review

The plan Open Space objective is "[t]o conserve desired
open spaces and protect scenic areas and views." Pl an 12.
We agree with respondent that this objective is not an
approval standard applicable to individual |and use actions.
The objective is worded as a general aspirational goal, not

an approval standard. See Stotter v. City of Eugene, 18

O LUBA 135, 157 (1989). Further, the park 1is not
designated Open Space on the plan mp or otherw se
identified as open space by the plan. Additionally, city
parks are specifically addressed in the Recreation section
of the plan. Plan 24.

The plan Open Space policy cited by petitioner states

"[t]he City shall establish provisions to protect existing

trees on City owned properties.” Pl an 13. This policy
directs the city to adopt inplenenting regulations to
protect trees on city property. Not hing in the wording or

context of the policy indicates it was intended to be an

approval standard for individual city actions. W ssusi k v.

Yarhi || County, O LUBA ___ (LUBA No. 90-050,

Novenber 13, 1990), slip op 11; Bennett v. City of Dallas,

17 O LUBA 450, 456, aff'd 96 Or App 645 (1989). Therefore,
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t he chall enged deci sion does not concern the application of
ei ther conprehensive plan provision cited by petitioner.
3. Land Use Regul ation

Petitioner contends the Dayton Zoning Ordinance (DzO
site design review provisions are applicable to the
chal | enged deci si on. Petitioner argues that the existing
basketball court is a nonconform ng use. Petitioner cites
DZO 9.30. A, which provides that site design review shall be
required for all new conditional uses and the expansion of
exi sting conditional uses in the RPF zone. According to
petitioner, "[i]f site design review is required for

conditional uses, then, a fortiori, site design review was

requi red for expansion of a nonconform ng use." (Enphasi s

in original.) Petition for Review 13.

"Public parks and recreation areas" are permtted uses
in the RPF zone. DzO 9. 10. A We agree with respondent
that Courthouse Square Park and the public recreational
facilities it contains, including the basketball court at
issue in this appeal, clearly fall within this category and,
therefore, are permtted uses in the P-PF zone. No DzO
provision requires site design review for expansion of a
permtted use in the P-PF zone. Petitioner cites no other
DZO provision allegedly applicable to the challenged
deci si on.

We, therefore, conclude the challenged decision does

not satisfy the statutory test for a "land use decision,"”
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because it does not adopt, anend or apply the goals or the
city's conprehensive plan and | and use regul ati ons.
B. Significant |npact Test

Respondent argues the city's decision to enlarge its

basketball court will have a de mnims inpact on |land use
in the city, and wll cause no danmage to trees or other
features of the park. Record 7. According to respondent,

the city's decision is the type of mnor public works
project which the Court of Appeals has said is not a |and
use decision under the "significant inpact" test. City of
Pendl eton v. Kerns, 294 Or 126, 133, 653 P2d 992 (1982).

As the party seeking LUBA review, the burden is on
petitioner to establish that the appeal ed decision is a | and

use deci sion. Billington v. Polk County, supra, 299 O

at 475; City of Pendleton v. Kerns, 294 O at 134 n 7; City

of Portland v. Miultnomah County, 19 Or LUBA 468, 471 (1990);

Portland Ol Service Co. v. City of Beaverton, 16 O LUBA

255, 260 (1987). Further, in Billington v. Polk County, 299

O at 478-79, the Oregon Suprene Court stated the
significant inpact test requires wus to find that the

chal l enged decision wll have a significant inpact on

present or future |and uses, not nmerely that it "would have
potential inmpact” or "would have any inpact” on present or
future | and uses.

Petitioner cites a State Historic Preservation Ofice

|atter stating "the square has reached the saturation point
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for displacenment of green open space,” and asking that the
city "exercise restraint in its future nmanagenent [of the
park] so that the square will retain as nuch as possible its
hi storic character * * *_ " Record 20-21. Petitioner also
cites his own testinony that the proposal could potentially
damage surrounding fir trees (Record 7), and a letter to the
city froman Oregon State University Extension Agent stating
that in general, paving under and around large, old fir
trees "may threaten the health of the trees or increase the
care necessary to maintain them"?2 Petition for Review
App. 1.

Based on the evidence described above, the nost we can
conclude 1is that the city's decision to expand the

basketball court mght potentially cause sone inpact to

surrounding mature fir trees or to the historic character of
t he park. Petitioner has not denonstrated the city's
decision will cause a significant inpact on present or
future land uses in the area, as is required by the

significant inpact test. Billington v. Polk County, supra.

The challenged decision neets neither the statutory
test nor significant inpact test for a "land use decision.”
We therefore lack jurisdiction to reviewit.

Under OAR 661-10-075(10)(a), any party may request that

2The extension agent's letter is not in the local record. However, LUBA
may consider evidence outside the record in determning whether it has
jurisdiction. Henstreet v. Seaside |nprovenent Comm, 16 Or LUBA 630, 632
(1988).
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dism ss is granted.

1 an appeal before this Board be transferred to circuit court,
2 in the event the Board decides the appeal ed decision is not
3 reviewable as a land use decision. Such a request to
4 transfer an appeal to circuit court nust be filed not |ater
5 than ten days after the respondent's brief is due. OAR
6 661-10-075(10)(b). W have not received a nmotion to
7 transfer to circuit court. Accordingly, the nmotion to
8

9

This appeal is dism ssed.
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