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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

STERLI NG M NE PROPERTI ES,
Petitioner,
VS.

JACKSON COUNTY,
LUBA No. 91-203

N N N N N N N N N N N N N N N N N

Respondent ,
FI NAL OPI NI ON
and AND ORDER

BJORN EVERSON, CECI L EVERSON,
GARY GUSTAFSON, MEG GUSTAFSON,
PAUL D. BRAY, and NORMAN D.
JACKSON

| nt ervenor s- Respondent. )

Appeal from Jackson County.

Karen C. Allan, Medford, filed the petition for review
and argued on behalf of petitioner. Wth her on the brief
was Foster, Purdy, Allan, Peterson & Dahlin.

No appearance by respondent.

Bjorn Everson, Cecil Everson, Gary Gustafson, Mg
Gust af son, Paul D. Br ay, and Nor man D. Jackson,
Jacksonville, filed a response brief. Bj orn Everson,

Paul D. Bray, and Norman D. Jackson argued on their own
behal f.

SHERTON, Referee; HOLSTUN, Chief Referee, participated
in the decision.

AFFI RMED 03/ 09/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeal s a county or der denyi ng its
application for a mnor partition to divide a 73.85 acre
parcel into three parcels.
MOTI ONS TO | NTERVENE

Bj orn Everson, Cecil Everson, Gary Gustafson, Meg
Gustafson, Paul D. Bray and Norman D. Jackson nobve to
intervene in this proceeding on the side of respondent.
There is no opposition to the notions, and they are all owed.
FACTS

The subject parcel is forested and is designated and
zoned Wbodl and Resource (WR-20). The parcel is identified
as sensitive fish and wildlife habitat and is |ocated within
a designated "area of speci al concern” (ASC-82-3) .1
Sterling Creek Road adjoins the west side of the subject
parcel and crosses its northwest corner. Sterling Creek
flows through the parcel, about 200 feet east of Sterling
Creek Road. The property rises sharply to the east, away
from Sterling Creek. Deposits of tailings from prior m ning
activities are |located throughout the property, but are nore
concentrated near the creek.

Most of the land to the east of the subject parcel is

lpetitioner's application was filed on February 12, 1991. The county's
March 4, 1991 designation of the subject parcel as "Especially Sensitive"
wildlife habitat does not alter the standards applicable to petitioner's
application. ORS 215.428(3).
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owned by the U S. Bureau of Land Managenent (BLM) and is
desi gnat ed and zoned Forest Resource (FR-160).2 Land to the
west is designated and zoned Rural Residential (RR-5) or
Open Space Reserve (OSR). To the north and sout hwest of the
subj ect parcel are parcels designated and zoned WR.  The WR
zoned parcels along Sterling Creek generally range in size
from 10 to 40 acres, while those away from Sterling Creek
tend to be larger. While only one of the parcels along
Sterling Creek has an existing dwelling, nost of the others
have approved honesites or are the subject of pending
honesite applications. Record 51.

Petitioner applied for a mnor partition to divide the
subject 73.85 acre parcel into parcels of 20, 20 and 33.85
acres. The county planning departnment adm nistratively
approved petitioner's application. Petitioner Bjorn Everson
and another individual appealed this decision. After a
public hearing, the county hearings officer issued an order
denying petitioner's application. This appeal followed.

ASSI GNMVENT OF ERROR

"The hearing officer erred by not follow ng the
county's previous interpretation of its ordinance
and in changing the Jlaw applicable to this
proceeding after the application was filed. The
heari ng of ficer incorrectly i nterpreted t he
county's ordinance and witten policy."

Jackson County Land Developnment Ordinance (JCLDO)

20ne approximtely 80 acre parcel adjoining the subject parcel to the
northeast is designated and zoned Exclusive Farm Use (EFU)
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280. 110(3)(E)(ii) establishes approval standards for |[|and
use actions in the ASC-82-3 area of special concern. The
county denied the proposed partition for failure to conply
wth JCLDO 280. 110(3)(E)(ii)(c), which requires:

"Mai ntenance of an overall residential density of
one dwelling per 40 acres, or grouping of
dwel lings to achieve the same effect in areas of
sensitive big game habitat * * * "

There is no dispute that the subject parcel is within an
area of sensitive big gane habitat, as it is within the
desi gnat ed bl ack-tail ed deer and Roosevelt el k w nter range.
JCLDO p. 332a.

The county's deci sion states:

"The plain wording of 'maintenance of an overall
residential density of one dwelling per 40 acres’
conpels the conclusion that the proposed action
fails to nmeet that requirenent. Three parcels on
73.85 acres in no way can be interpreted as
mai ntaining a density of one dwelling per 40
acres. Li kewi se, [it cannot be determ ned that]
"the same effect' can be achieved no matter how
the dwel lings are grouped. The |ocation of three,
or even two, dwellings on 73.85 acres sinply does
not conply with t he requi renent of
[JCLDO] 280.111(3)(E)(ii)(c).

"[There is] no authority for the view that an
overall density of one dwelling per 40 acres can
somehow be maintained in a case such as this where
the proposal is for one dwelling per 24.6 acres.
[ T he phrase 'or grouping of dwellings to achieve
the same effect' does not provide a nethod for
getting around the requirenent of 'naintenance of
an overall residential density of one dwelling per
40 acres." Record 9.

Petitioner contends the county inproperly construed and

applied JCLDO 280.111(3)(E)(ii)(c) (hereafter
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"standard (c)") in denying the subject application because
(1) the county failed to follow a witten planning
departnment policy, and its past practice, interpreting
standard (c); and (2) the term"overall residential density"
in standard (c) should be interpreted to refer to the deer
Wi nter range area in general, not just to the subject
parcel .

A JCLDO Policy 9 / Past Practice

JCLDO Policy 9 is a witten policy adopted by the
county planning director, effective April 8, 1983, which
purports to expl ain how t he county applies
JCLDO 280.111(3)(E)(ii) to divisions of WR-20 zoned | and
within the area designated as sensitive deer and elk
habi t at . Record 19. Petitioner argues that both JCLDO
Policy 9 and past county practice in approving |and
divisions in sensitive big gane habitat areas establish the
applicable law at the tinme the subject application was
filed. Petitioner argues that under JCLDO Policy 9 and past
practice, the county allowed divisions creating parcels at
| east 20 acres in size, the "base density" of the WR- 20
zone, 3 if the Oregon Departnent of Fish and WIldlife (ODFW
determned that the proposed division "would not have

significant adverse consequences to wildlife.” Petition for

3JCLDO 212. 040 provides that the "mini mum parcel size" in the WR-20 zone
is 20 acres. We assune this is what petitioner refers to as the "base
density."
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Revi ew 8.

Petitioner argues that in this case, ODFWsubmtted two
letters recomending that the county approve the proposed
division, wth certain conditions. Record 54-55, 93.
Petitioner also argues that the hearings officer gave no
notice that he would depart fromthe prior interpretation of
standard (c) and, therefore, petitioner did not have an
adequate opportunity in the proceeding below to present
evi dence and ar gunent regarding the county's prior
interpretation of standard (c).

The county's conpr ehensi ve pl an and | and use
regul ati ons have been acknow edged as conplying with the
Statewide Planning Goals by the Land Conservation and
Devel opment Conmm ssion (LCDC). ORS 197. 251. The county's
decision on the subject application is required to be
consistent with its acknow edged conprehensive plan and | and
use regulations. ORS 197.175(2)(d); 197.835(6); 215.416(4).
"Land use regulation” is defined by ORS 197.015(11) as:

"* * * any |ocal government zoning ordinance, |and
division ordinance * * * or simlar general
ordi nance establishing standards for inplenenting
a conprehensive plan."” (Enphasis added.)

The JCLDO, including standard (c), is an acknow edged
| and use regulation. JCLDO Policy 9 was adopted by the
county planning director. There is no contention that JCLDO
Policy 9 was adopted by procedures simlar to those for

adopting ordi nances or was acknow edged by LCDC pursuant to
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ORS 197. 251. Neither is there any contention that JCLDO
Policy 9 was adopted under the postacknow edgnment anmendnent
procedures of ORS 197.610 to 197.625. Thus, JCLDO Policy 9
is not an acknow edged |and use regul ation. To allow the
provi sions of this planning director policy to replace those
of the acknow edged JCLDO as the applicable standard for
certain |and use decisions would negate the procedures
required by statute and goal to obtain acknow edgnent. See

McKay Creek Valley Assoc. v. Washington County, 18 O LUBA

71, 84 (1989). We therefore conclude the county is required
to conply with standard (c) itself, and that standard is not
repl aced or superseded by JCLDO Policy 9.

Wth regard to petitioner's allegations concerning
prior county interpretation of standard (c), we have
explained on several occasions that this Board reviews
chal l enged | and use decisions for conpliance with applicable
approval standards, not for consistency with prior |ocal

gover nnent deci si ons. Reeder v. Clackamas County,

O LUBA _ (LUBA No. 90-107, Novenber 9, 1990), slip op 9.
In Okeson v. Union County, 10 O LUBA 1, 5 (1983), we

expl ai ned:

"The issue here is whether [the <challenged
deci sion] neets all the applicable criteria based

upon the facts in the record. There is no
requi rement | ocal governnent actions nust be
consistent with past decisions, but only that a
deci sion nust be correct when nmade. I ndeed, to

require consistency for that sake alone would run
the risk of perpetuating error. * * *"
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See also Benj Fran Devel opnent v. Metro Service Dist., 17

Or LUBA 30, 46-47 (1988); S & J Builders v. City of Tigard,

14 Or LUBA 708, 711-12 (1986). Thus, we do not determ ne
whet her the challenged decision is consistent wth past
county interpretations of standard (c).*4

B. Overall Residential Density

Petitioner argues that the term "overall residential
density" in standard (c) should be interpreted to refer to
the "area of sensitive big ganme habitat”™ nmentioned in
standard (c), not the particular property which is the
subject of a devel opnment application. Petitioner argues
that considering "the large size of the BLM holdings with no
residential developnment at all, the 'overall residential
density' in the area of deer winter range along Sterling
Creek Road is |less than one dwelling per 40 acres.”
Petition for Review 14.

The interpretation of |ocal ordinances is a question of
l aw which nmust be decided by this Board. While a |ocal
government's interpretation of its own ordinance nust be
considered, it is ultimately this Board's responsibility to
determ ne the correct interpretation of disputed ordinance

pr ovi si ons. McCoy v. Linn County, 90 O App 271, 275-76,

752 P2d 323 (1988).

4We note that local governnents are not required to explain in their
deci sions departures from prior precedent, as state agencies are required
to by ORS 183.482(8)(b)(B).
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Standard (c) provides, inits entirety:

"Mai ntenance of an overall residential density of
one dwelling per 40 acres, or grouping of
dwel lings to achieve the same effect in areas of
sensitive big gane habitat, and maintain densities
which are appropriate to the protection of other
sensitive fish and wldlife habitat areas."
(Enphasi s added.)

According to petitioner, because standard (c) does not
specifically state "overall residential density" is to be
measured in relation to the subject property, it should be
measured in relation to the "area of sensitive big gane
habitat,"” which termis used in standard (c).> However, it
is clear that the term "areas of sensitive big gane habitat”
is included in standard (c) to distinguish between those
habitat areas where an "overall residential density"” of one
dwel ling per 40 acres nust be naintained, and the "other
sensitive fish and wildlife habi t at areas” wher e
"appropriate” residential densities nust be rmaintained.
Thus, we conclude standard (c) does not explicitly state how
"overall residential density" is to be determned for

devel opnent proposed in sensitive big gane habitat areas.?®

SPetitioner argues that the anended standard (c) which applies to
applications filed on or after March 4, 1991 within the newy designated
"Especially Sensitive" habitat area, specifically states that "maxinum
overall density" is to be determined within the property proposed to be
di vi ded. However, we do not find that a subsequent anmendnent to
standard (c) is indicative of the county's original intent in adopting
standard (c).

6 also note that the ternms "overall residential density" or "overal
density" apparently are not used or defined el sewhere in the JCLDO.
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In the challenged decision, the county interprets the
requir enment of standard (c) t hat "overal l resi denti al
density" be maintained at one dwelling per 40 acres to refer
to the residential density on the subject property.
Petitioner argues t hat under standard (c) "overal l

residential density" should be neasured for the "area of

deer winter range along Sterling Creek Road." Petition for
Revi ew 14. However, standard (c) provides no basis for
defining the limts of any such area. We therefore agree

with the county that standard (c) is reasonably interpreted
to require that the "overall residential density" on the
subj ect property be maintained at one dwelling per 40 acres.
The pr oposed partition clearly does not satisfy
standard (c).

The assignnent of error is denied.

The county's decision is affirmed.
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