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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CI TI ZENS FOR RESPONSI BLE GROWIH, )
WAYNE POOLE, BARBARA STEPHENS, )
BOB POOLE, SHI RLEY LOUTZENHI SER, )
TERESA TAYLOR, KAY DUNCAN, AURORA )
JONES, PAUL JONES, KATHLEEN )

WYSONG, PETER TER HAR, JEFF TER)
HAR, DAVE LANGLO, M RI AM HUNTSMAN, )
HELEN GASTON, RALPH W NSOR and )
OLI VE BLUMENSHEI N

Petitioners, LUBA No. 91-194

)
)
)
)
VS. ) FI NAL OPI NI ON
) AND ORDER
CI TY OF SEASI DE, )
)
Respondent , )
)
and )
)
CENTERS WEST DEVELOPMENT CO. , )
)
| nt ervenor - Respondent . )

Appeal from City of Seasi de.

Robert L. Liberty, Portland, filed the petition for
review and argued on behalf of petitioners.

No appearance by respondent.

Lawrence R. Derr, Portland, filed the response brief
and argued on behal f of intervenor-respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 04/ 08/ 92

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the <city council
approving a conditional use permt for a factory outlet
shoppi ng center.

MOTI ON TO | NTERVENE

Centers West Devel opnment Co. nobves to intervene on the
side of the respondent. There is no opposition to the
notion, and it is allowed.

FACTS

The subject property consists of several parcel s
| ocated "between Hi ghway 101 * * * on the west, tidal Whana
Creek on the east, 14th [S]treet on the north and 9th Street
on the south * * *_ " Petition for Review 5. The parcels
conprise 9.75 acres.

The proposal is for a factory outlet thene shopping
center including three buildings with a gross area of
102, 000 square feet and 538 parking spaces to serve the
shopping center, as well as additional recreational vehicle
par ki ng spaces and five parking spaces for busses.

Most of the property within the project area is zoned
| ndustrial (M1). In particular, the area where the
shopping center buildings are to be |ocated is zoned M1.
However, nuch of the |and upon which the parking lot is to
be |ocated is zoned Commercial (C-3). The easternnost

portion of the property is "within the Estuary Shoreland
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(and wetl and) boundary and [is] zoned A-2 Aquatic
[ Conservation] Zone." Petition for Review 6.

The planning conmm ssion approved the proposal and
petitioners appeal ed. The city council denied petitioners
appeal and affirnmed the decision of the planning comm ssion.
Thi s appeal foll owed.

JURI SDI CTI ON

The chal |l enged decision states, in relevant part:

"The appl i cant provi ded traffic I nformation
denonstrating t hat t he pr oposed circul ation
pattern wll function safely and efficiently.

However, the detailed design of inprovenents on
Hw 101 has not been conpl et ed. The design w |
be reviewed and approved by the Planning

Comm ssion in coordination wth [the Oregon
Departnment of Transportation] to assure conpliance
with all City requirenents." Record 13.

I nt ervenor-respondent (intervenor) points out that
under ORS 197.825(1)! and ORS 197.015(10)(a)(A),2 LUBA only
has jurisdiction to review final |and wuse decisions.
| ntervenor argues the challenged decision is not a "final"
deci sion because the traffic circulation plan referred to

above has not yet been approved. Accordingly, intervenor

10RS 197.825(1) provides, in relevant part:
"[LUBA] shall have exclusive jurisdiction to review any | and

use decision or limted | and use decision of a |ocal governnent
* * * in the manner provided in ORS 197.830 to 197.845."

20RS 197.015(10)(a)(A) provides that |and use decision includes:

"A final decision or determ nation nade by a |ocal governnent
or special district * * *[ ]"
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contends this Board lacks jurisdiction to review the
chal | enged deci si on.

We di sagree. OAR 661-10-010(3) states:

"A decision beconmes final when it is reduced to
writing and bears the necessary signatures of the
deci si onnmakers(s), unl ess a | ocal rul e or
ordi nance specifies that the decision becones
final at a later time, in which case the decision
is considered final as provided in the local rule
or ordinance."

W are aware of no provision in the Seaside Zoning
Ordi nance (SZO) which requires that the approval of a
traffic circulation plan is necessary for a city conditional
use permt decision to be final for purposes of appellate
review. SZO 4.021 requires "[t]he Planning Comm ssion [tO]
do a site review of all proposed devel opnents on or adjacent
to H ghway 101 to consider inpacts of [proposed] devel opnment
on the traffic carrying capacity and safety of U S. 101."3

Specifically, we do not understand SZO 4.021 to require
that planning comm ssion site review occur before a city
conditional use permt decision is final for purposes of our
revi ew. SZO 4.021 sinply requires that the planning
conm ssion review certain traffic related issues concerning
Hi ghway 101, without specifying when or in what context that
review nust occur. Further, while the findings quoted above

purport to defer planning comm ssion review of the traffic

3U.S. Highway 101 is variously referred to by the parties, and in the
chal l enged decision, as "U. S. 101" and "Hi ghway 101." For sinplicity, we
refer to it as Hi ghway 101
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issues identified in SZO 4.021 to later proceedi ngs, such
deferral does not render the challenged decision any |ess

We see nothing in the SZO which provides that, unti
conpliance with SZO 4.021 is established, city conditional
use permt decisions are not final for purposes of review by
this Board. We conclude we have jurisdiction to review the
chal | enged deci si on.

PRELI M NARY MATTERS

Bot h petitioners and i ntervenor have submtted
transcripts of the proceedings below to this Board. Each
party offers objections to the transcripts prepared by the
ot her.

Petitioners reassert their argunent nmade pursuant to
their record objection, resolved earlier in this appeal, and
object to the transcripts attached to intervenor's brief.
Petitioners argue that only if the tapes of the | ocal
proceedi ngs below were actually nmade a part of the record
submtted to this Board, can intervenor properly append
transcripts to its brief to be considered during our review
of the <challenged decision. Because the tapes of the

proceedi ngs below were not submtted as a part of the

4A decision properly deferring a deternmination of a proposal's
conpliance with a particular approval requirenment may result in two

separately reviewable decisions, e.g., the initial decision and the
subsequent deferred decision on the proposal's conpliance with the
particul ar approval requirenent. See Holland v. Lane County, 16 Or

LUBA 583, 596-97 (1988).
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record, petitioners argue that the transcripts of such tapes
cannot properly be appended to intervenor's brief.

| ntervenor objects to petitioners' transcript submtted
at oral argunent, alleging it is inconplete, and requests
that we strike that transcript. In the alternative,
intervenor states that to portray a nore conplete picture of
the | ocal proceedings below, petitioners' transcript should
be supplemented with a transcript intervenor prepared of the
di al ogue following that which is transcribed by petitioners.

We have stated that words spoken during the proceedi ngs
before the |ocal decision naker are considered part of the

| ocal record. Hammack & Associates, Inc. v. Wshington

County, 16 Or LUBA 75, 99 n 2, aff'd 89 Or App 40 (1987).5
Accord Priest v. Marion County, 19 O LUBA 231, 233 n 1,

aff'd 103 O App 131 (1990), rev den 311 O 60 (1991);

Sunburst |l Homeowners Assoc. v. City of West Linn, 18 O

LUBA 695, aff'd 101 O App 458 (1990); see also Col unbia

Steel Castings Co. v. City of Portland, 19 Or LUBA 338, 344,

SSpecifically, in Hammack we stated:

"I't has been this Board's view that even though the tapes or a
transcript are not submtted as part of the record, as required
under [OAR] 661-10-025, the words that are spoken at a |oca

hearing are part of the record. Where the tapes are retained
locally, they are available to the parties. The Board has
permtted parties who wish to transcribe portions of the taped
record and attach the transcripts to their briefs. The ot her
parties, of course, are free to contest the accuracy of such
transcripts in their opening brief or in a reply brief
submitted pursuant to OAR 661-10-039. This practice frequently
elimnates the need to delay appeals to resolve record
di sputes." 1d.
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rev'd on other grounds 104 O App 244 (1990), rev allowed

311 Or 261 (1991).

Consequent | vy, we wll not strike the transcript
attached to intervenor's brief or the transcript submtted
by petitioners at oral argunent, as it is undisputed that
they are sinply witings which evidence the words spoken
before the decision mker Dbel ow However, we allow
intervenor's request to supplenent petitioners' transcript
with the transcript prepared by intervenor and attached to
its March 18, 1992 |letter objection. The transcripts
submtted by the parties will be considered by the Board in
resol ving this appeal.

SI XTH ASSI GNVENT OF ERROR

"The <city approved the project wthout ever
determining whether an alternative to direct
access onto Hi ghway 101 was 'possible.""

SEVENTH ASSI GNMENT OF ERROR

"A final decision to approve the project was mde
prior to the required site review by the planning
comm ssi on. "

Petitioners argue the <challenged decision violates

SZO 4.021, 6 which provides:

6petitioners also argue that the challenged decision violates certain
Seasi de Conprehensive Plan (plan) provisions relating to access to

H ghway 101. Those plan provisions provide, anpng other things, "[t]he
nunber of conmercial use access points to U S. Hoghway 101 wll be
m ni m zed, wherever possible, through the use of common driveways, frontage
roads, or other techniques;" "[t]he city shall cooperate to reduce traffic
congestion along U S. 101 through [the requirenent] that new uses access
onto side streets whenever possible * * *[.]" Plan 61, 23. We believe
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"The Planning Conm ssion will do a site review of
al | proposed devel opnents on or adjacent to
Hi ghway 101 to consider inpacts of the devel opnent
on the traffic carrying capacity and safety of
[ H ghway] 101

"The ~city and State Highway Division shall
cooperate to reduce traffic congestion along
[ H ghway] 101 through:

"(a) The requirenents that new uses access onto
side streets whenever possible; and

"(b) Wdening or relocation of street right-of-
ways particularly in the south part of the
city."7

Petitioners state the site plan for the proposal
contenpl ates "direct access onto Hi ghway 101 from the | arge
parking lot." Petition for Review 45. Petitioners argue
the city failed to adopt any findings explaining why it is
not "possible" to utilize side streets for access to the
proposed shopping center, as required by SZO 4.021(a),
rather than allow ng direct access from the shopping center
to H ghway 101

Petitioners al so argue t he chal | enged deci si on

these plan policies are inplenmented by SZO 4.021, and do not constitute
approval standards separately applicable to individual devel opnent actions.

7I't is somewhat unclear the extent to which SZO 4.021(b) applies to the

proposal. The proposed shopping center is not |located in the "south part
of the city." However, SZO 4.021(b) states it applies "particularly in the
south part of the city." (Enphasis supplied.) It does not foreclose the

possibility that SZO 4.021(b) also applies in the northern part of the
city, including the subject area. VWhile SZO 4.021(b) enphasizes its

applicability to the southern part of the city, in the absence of an
adequat e expl anation of why it would not also apply to the northern part of
the city, it would appear to apply there as well. We need not decide here

the extent to which SZO 4.021(b) applies to the proposal
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i nproperly defers a decision on the issue of access to
H ghway 101. Petitioners contend the SZO contains no
provisions for authorizing the planning conmmssion to
conduct a "site review' once the conditional use permt is
approved. According to petitioners, the proper tinme to
conduct site review and to determne conpliance wth
SZO 4.021, is during the proceedings on the conditional use
permt application.

While intervenor states the proposal cont enpl at es
access from three adjacent side streets, and that only one
portion of the parking lot is proposed to have direct access
onto Hi ghway 101, it acknow edges the "ultimte decision as
to whether there wll be access to Hi ghway 101 was
deferred.” Intervenor's Brief 17. Intervenor argues it was
proper for the city to defer making this decision to a |ater
time.

In Holland v. Lane County, supra, the Board stated a

| ocal government may not defer consideration of mandatory
di scretionary approval criteria to a later stage in the
devel opnent process, through a condition of approval, unless
that later stage provides for the full opportunity for
public involvenent provided in the initial stage of the
process. Here, nothing in the SZO or in the decision itself
requires an opportunity for public hearing on the issue of
t he proposal's conpliance with SZO 4.021(a), as was required

prior to approval of the challenged conditional use permt.
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Consequently, it was inmproper for the city to defer the
deci sion of whether it is possible to access the proposed
shopping center from side streets, as required by
SZO 4.021(a), rat her than through direct access to
H ghway 101. 8

The sixth and seventh assignments of error are
sust ai ned.

FI RST ASSI GNMENT OF ERROR

"The city's conclusion that the factory outlet
center satisfies plan policy 5.1.1 (to strengthen
and contribute to the tourist based econony) is
unsupported by substantial evidence in the whole
record.”

Plan policy 5.1.1 states:

"Since recreation and tourism are the nmjor
econom ¢ base in Seaside, all future devel opnent
deci sions shall consider both Dbenefici al and
adverse inpacts on that base, and only projects
that contribute to or strengthen Seaside's econony
shal | be approved." (Enphasis supplied.)

Petitioners argue the findings of conpliance wth
policy 5.1.1 reflect an incorrect interpretation of that
policy and are not supported by substantial evidence in the

whol e record. We review these contentions separately bel ow.

8We note that there is nothing of which we are aware which would
prohibit the city from approving in concept, direct access from the
proposed shopping center to Hi ghway 101, so long as such a decision
contains an adequate explanation of why direct access to Highway 101 is
unavoi dable. |In these circunstances, the city could defer to a later tine
approval of the engineering details of such a plan. See Bartels v. City of
Portland, = O LUBA (LUBA No. 90-111, Decemnber 3, 1990).
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A. | nterpretation

The city adopted the follow ng findings of conpliance

policy 5.1.1:

"Econom ¢ Policy 5.1.1 provide[s] t hat new
projects should contribute to or strengthen the
recreation and tourism econom c base in Seaside

The pr oposed factory outl et wi || attract
addi ti onal tourism to t he City, t her eby
contributing to the econony. The present touri st
based econony i's sensitive to seasonal
fluctuation, with little activity occurring in the
w nter nonths. The factory outlet will be a

destination type tourist draw throughout the year,
bringing people to the community to consune goods
and services at a tinme when they would not
ot herwi se be present. This wll be a significant
factor in strengthening the existing econony * *

*

"Concerns have been expressed that sonme existing

retail businesses will be adversely affected by
the proposed factory outlet. These concerns are
based on reports of the experience of sone
merchants in Lincoln City. Policy 5.1.1 s
directed at protecting the characteristics of the
Seasi de conmunity t hat contribute to its
recreation and tourism econom ¢ base. The policy

is not intended to protect any specific business
from conpetition from anot her business. There is
no evidence rebutting the factors noted in the
par agr aph above or denonstrating that the overal

touri st based econony of the city wll be
adversely affected. The concerns of individual
mer chants based on experiences in Lincoln City do
not take into account Seaside's strong, pedestrian

ori ent ed comer ci al di strict in t he centra
busi ness district that functions as a nmall-1like
comerci al center. This function is in contrast

to the Lincoln City auto oriented strip comrerci al
district that is easily by-passed in favor of the
outlet center." Record 15.

Essentially, these findings determne that (1)

t he
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proposed shopping center will bring in additional tourists
to the city who would not otherwise visit, and (2) even
t hough there may be sone adverse inpact on particular
existing retail businesses in the city, the proposal wll

have a positive effect on the tourism and recreation

econom ¢ base referred to in policy 5.1.1 These findings

reflect a correct interpretation of plan policy 5.1.1.

Thi s subassi gnnent of error is denied.

B. Evi denti ary Support

Petitioners argue the evidence in the record does not
support the city's findings that policy 5.1.1 is satisfied
because the proposed shopping center (1) wll attract
addi ti onal tourists to the city, (2) is located so
differently from the factory outlet shopping center in

Lincoln City that evidence concerning the Lincoln City

shopping <center is inapplicable, and (3) wll be a
"destination type tourist draw throughout the year." Record
15.

Petitioners cite evidence that the proposed shopping
center would have certain deleterious effects on sone
exi sting businesses within the city. However, evidence of
all eged del eterious effects on existing retail businesses is
not concl usive of whether the proposed shopping center would

contribute to the city's tourism and recreation econonic

base, as required by policy 5.1.1. Mor eover, there is

evidence cited by intervenor that the shopping environnment
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in Seaside is different than in Lincoln City. According to
the record, in Lincoln City, retail businesses other than
those within the factory outlet shopping center are | ocated
on a shopping "strip" that requires custoners to use their
automobiles to nove from store to store, and parking along
the strip is very limted. On the other hand, in Seaside,
the existing retail stores are largely located in a
pedestrian mall shoppi ng area which does not require the use
of aut onobi | es, and parking is not, t heref ore, as
probl emati c.

Further, while not overwhelm ng, there is evidence in
the record that the proposed shopping center wll draw
additional tourists to the city during the wi nter nonths
when tourismis otherwise fairly weak. I ntervenor's Brief
App 1; Record 27, 89.

We nust determ ne whether a reasonable person, in view
of the evidence in the whole record, could conclude as the
city did that the proposed shopping center wll draw
additional tourists to Seaside and, thus, inprove its

tourismand recreation econony base. See Younger v. City of

Portland, 305 O 346, 360, 752 P2d 262 (1988). VWi le the
question is a close one, we conclude that a reasonable
person could draw the conclusions the city drew in the
chal | enged deci sion. Accordingly, the city's findings of
conpliance with policy 5.1.1 are supported by substanti al

evi dence in the whole record.
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1 Thi s subassi gnnent of error is denied.

2 The first assignnment of error is denied.

3 SECOND ASSI GNMENT OF ERROR

4 "The approval of a factory outlet center was made
5 wi t hout any evidence or analysis of conpliance
6 with the conprehensive plan provisions and
7 policies protecting the city's downtown comercia
8 core area."

9 THI RD ASSI GNVENT OF ERROR
10 "The city's finding that its decision conplied
11 with conpr ehensi ve pl an policy 5.1.6 i's
12 unsupported by substantial evidence in the whole
13 record.”
14 Petitioners argue the city failed to adequately ad
15 <conpliance with plan policies 5.0.2, 5.0.3, 5.0.4,
16 and 5.1.2.° Petitioners also contend the record

9Policies 5.0.2- 5.0.5 provide the city's "efforts will be":

"2. To work with the area econonic devel opnent agencies and
organi zations in seeking small l|ight industry, needed for
diversification of the area's econony.

"3. To inprove the appearance of the city, and encourage
conti nued i mprovenents of touri st and recreation
facilities and areas such as the Seaside Civic Convention
Cent er and supporting tourist accomuodat i ons, t he
downtown area, cultural attractions, and expanded river
access.

"4, To strengthen Seaside's downtown area as an inportant
tourist and commrercial center

"5, To provide sufficient land in the Conprehensive Plan and

Zoning Ordinance to allow for the reasonabl e expansi on of
busi ness and industry."

Policy 5.1.2 provides:

Page 15
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evidentiary support to establish conpliance wth these
pol i ci es.

Whet her plan policies are approval standards applicable
to individual permt decisions is determ ned by reference to

both the words used in the particular plan policy and the

structure of the plan itself. Thormahlen v. City of
Ashl and, O LUBA __ (LUBA No. 90-102, Novenber 5,
1990), slip op 6. The question is whether the cited

policies are intended to govern individual permt decisions
or to provide general policy guidance for the devel opnent of
i mpl enenting ordi nances. Here, none of the above quoted
plan policies are stated in mandatory terns. Rat her, they

are aspirational only and witten in general ternms to guide

devel opnent of inplenmenting ordi nances. We concl ude these
pl an pol i cies do not constitute approval st andar ds
applicable to individual developnent applications. See

Stotter v. City of Eugene, 18 Or LUBA 135, 146-47, 166-67

(1989).

Accordingly, that the challenged decision does not
adequately address these plan policies, or that the record
does not contain evidentiary support for findings of
conpliance wth these policies, provides no basis for

reversal or remand of the chall enged deci sion. See Bennett

"Continued support should be given to the upgrading and
revitalizing of the Broadway core area. The Urban Renewal
District is seen as an inportant nmeans of achieving this goal."
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v. City of Dallas, 17 Or LUBA 450, aff'd 96 O App 645

(1989).
Finally, petitioners argue the chall enged deci si on does

not establish conpliance with policy 5.1.6, which provides:

"The <city, through the Conprehensive Plan and
Zoning Ordinance, shall protect the very limted
anount of industrial sites in the Uban Gowth
Area."

While this policy is witten in mandatory ternms, we believe
it is correctly interpreted to apply to planning and zoning
map designation and redesigation decisions and not to
i ndi vidual permt decisions. Here, the subject land is
| argely zoned for industrial use and shopping centers are
listed as conditional uses in the M1 industrial zone. We
believe the plan and zone designations of the property are
designed to I npl enent the requirenment expressed in
policy 5.1.6.
The second and third assignnments of error are deni ed.

FOURTH ASSI GNMENT OF ERROR

"The proposed center was approved wthout a
determ nation of whether all applicable plan
policies and zoning ordinance provisions for
protection of estuarine resources have been
satisfied.”

Petitioners cont end t he proposal vi ol ates pl an
policy 13.1.3-B which provides:

"Devel opnent that takes place in areas adjacent to
natural estuarine designations shall be carefully
reviewed to insure that it is designed in a manner
that will protect the integrity and function of
the natural area. Addi ti onal buffers, setbacks,

Page 17



1 or other controls may be required in order to

2 carry out this policy."” (Enphasis supplied.)

3 The city determned the follow ng relating to
4 policy 13.1. 3-B:

5 "The policies under Goal 13 have been inplenented

6 in the [SZO by the Aquatic Zone provisions and

7 the Estuarine Standards. The A-2 standards

8 applicable to the site are addressed above. The

9 Estuari ne St andar ds do not apply to t he
10 devel opnent as proposed."10 Record 17.
11 "No developnent wll occur in the A-2 Zone nor
12 within the 15 foot setback required from [the]
13 estuary boundary." Record 12.
14 Petitioners point out that the easternnost portion of
15 the property is within the A2 zone. Petitioners contend

16 the parki

ng lot designed to serve the proposed shopping

17 center is partially within the A-2 zone and will create a

18 |l arge inpervious surface imedi ately adjacent to an estuary.

19 Petitioners argue that storm water runoff containing oils

20 and ot her

fluids associated with autonmpbile traffic could

10The A-2 zone has as its purpose:

"To provide for aquatic areas which can wthstand limted
anounts of adjacent devel opment or alteration, consistent with
the intent of the overall goals and policies of the Estuary
Section of the Conprehensive Plan. Uses and activities within
this zone nust be non-consunptive, in that the area is to be
managed for resource protection. Aquatic conservation areas
may include water areas of the estuary and salt marshes and

tida

flats of |esser biological significance than those in the

A-1 zone."

The Estuarine Standards referred to in the findings quoted in the text
are contained in SZO 6.150 and apply to, anpbng other things, proposals for
dredged material disposal and fill.
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drain into the estuary. Petitioners argue the city's

findings fail to address where the storm runoff from the

parking |lot serving the proposed developnment wll be
channelled, as required by policy 13.1.3-B. Fi nal |y,
petitioners mai nt ai n "storm water outfall™ IS a

conditionally permtted use in the A-2 zone and requires
particul ar determ nations which have not been made, before
storm water from any devel opnent may be permtted to drain
into an estuary.

| nt ervenor ar gues policy 13.1.3-B is I npl ement ed
entirely by the requirenments of the A2 zone, and that the
Estuarine Standards, and policy 13.1.3-B, do not apply to
i ndi vi dual devel opnent applications.

W mght agree with intervenor that policy 13.1.3-B
does not contain standards applicable to individual permt
decisions, were it not for the enphasized portion of
policy 13.1.3-B quot ed above. That portion of

policy 13.1.3-B envisions individually crafted, additional

requi renents for protection of an estuary as a supplenent to
the protective neasures established by the A2 zone and the
Estuari ne Standards.

The challenged decision does not disclose in what
manner storm water runoff from the parking lot is to be
di sposed of. The city nust either explain in its findings
that storm water runoff from the parking lot wll be

di sposed of through the city's storm drai nage system and

Page 19



thus, will have no effect on the estuary, or establish how
the storm drainage from the parking lot is designed to be
coll ected and disposed of in a manner that "will protect the
integrity and function”" of the estuary, as required by
policy 13.1.3-B.

The fourth assignnent of error is sustained.

FI FTH ASSI GNMENT OF ERROR

~N oo oA WO N

8 "The proposed factory outlet center's site plans
9 denonstrate violation of the plan policy requiring
0

1 a fifteen foot setback fromthe estuary boundary."
11 Pl an policy 13.2.1.3 provides:

12 "Because of the value that stream bank vegetation
13 has for wldlife habi t at, wat er qual ity
14 protection, prevention of erosion, and other
15 pur poses, it shall be nmaintained and protected. *
16 *oox [S]tructures, parking lots, roads, fills,
17 utilities or other uses or activities shall be
18 kept away from the estuary boundary a distance of
19 at least 15 feet (15'). Location on the estuary
20 boundary shall be considered justification for a
21 set back variance on the nonshoreline side of a |ot
22 in cases where the size of the lot would not
23 permt a setback. Each case nust be carefully
24 reviewed by the Planning Conm ssion. Set backs
25 from natural areas wthin the estuary boundary
26 shall be a mnimm of twenty five feet (25 )."
27 (Enphasi s supplied.)

28 SZO 3.139(4) requires the foll ow ng:

29 "Structures, parking lots, roads fills, utilities
30 or other uses or activities except decks, wal kways
31 and bridges (in areas without riparian vegetation)
32 shall be setback from the estuary boundary a
33 di stance of at | east 15 feet.” (Enphasi s
34 supplied.)

35 Policy 13.2.1.3 is nearly identical to SZO 3.139(4),
36 except in one respect. SZO 3.139(4) provides a specific
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exception to the 15 foot setback requirenment for wal kways in
areas w thout riparian vegetation, and policy 13.2.1.3 does
not contain that specifically expressed exception. However,
the express rationale for policy 13.2.1.3 is to protect
ri parian vegetation. Consequently, we see no conflict
between policy 13.2.1.3 and SZO 3.139(4). Accordi ngly,
policy 13.2.1.3 is correctly interpreted to constitute a
general statenment to guide devel opnent of the SZO, and it is
i mpl enented through SZO 3. 139(4). Policy 13.2.1.3 does not
pur port t o, and does not, govern i ndividual perm t
deci si ons.

The chal | enged deci si on finds compl i ance W th

SZO 3.139(4) as follows:

"No developnment wll occur in the A-2 zone nor
within the 15 foot setback required from [the]
estuary boundary." Record 12.

Petitioners argue the evidence does not support this
findi ng. Petitioners state the site plan for the proposa
establishes that the sidewal k on one side of the parking | ot
is inproperly within the 15 foot estuary setback.

| ntervenor argued during oral argunent that a sidewalk
is a wal kway, and under SZO 3.139(4) is thus exenmpted from
the setback requirenent. |Intervenor also contends that even
if the sidewalk is not a walkway, it is not within the
15 foot setback area.

The SZO does not define either the term sidewal k or

wal kway. However, we see no basis upon which to distinguish
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bet ween a sidewal k and a wal kway. SZO 3.139(4) exenpts only
wal kways "in areas wthout riparian vegetation" from its
set back requirement. We cannot tell fromthe record whet her
the proposed walkway is in an area wthout riparian
vegetation, and thus whether the setback exenption applies.
On remand, the city should explain whether the exenption
applies to the proposal.
The fifth assignnent of error is sustained, in part.

El GHTH ASSI GNMENT OF ERROR

"A final decision to approve the project was made
prior to the adoption of the findings needed to
support the decision."”

Petitioners argue the <city announced its decision
orally to approve the application before it adopted its
witten findings and conclusions explaining its rationale.
Petitioners state "[i]t is inmproper for a |local governnment
to adopt the findings and conclusions to support a final
deci sion after that final decision has been nade." Petition
for Review 47.

The oral decision the city nmade was tentative only and

did not bind it to any particular result. See Carsey V.

Deschut es County, O LUBA _ (LUBA No. 91-003, Apri

15, 1991), slip op 15-16, aff'd 108 Or App 339 (1991) (no
violation of law where a county board of conmm ssioners
orally voted to grant |and use approval with conditions, but
|ater learned one of the conditions was based on an

erroneous factual assunption and could not be conplied wth,
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1 and thereafter denied the application). W find no
2 prohibition against a city naking a tentative oral decision
3 on a permt application, followed by adoption of a final
4 witten decision containing its supporting findings. See
5 Sokol v. City of Lake Oswego, 18 Or LUBA 375, 400-01 (1989).
6 The ei ghth assignnment of error is denied.

7 The city's decision is remanded.

8
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