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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LAURA HARRI S, )
)

Petitioner, ) LUBA No. 91-196
)

VS. ) FI NAL OPI NI ON

) AND ORDER

POLK COUNTY, )
)
)

Respondent .

Appeal from Pol k County.

Wallace W Lien and Robert Sinon, Salem filed the
petition for review and argued on behal f of petitioner.

Robert W O iver, Dallas, filed the response brief and
argued on behal f of respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 04/ 17/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeal s a county or der granting a
conditional wuse permt and a variance for a 200 foot
communi cations tower.1
FACTS

Transm ssion towers are conditional uses in the
county's Exclusive Farm Use (EFU) zone. The chal |l enged
order grants conditional use approval for a 200 foot high
communi cations tower and a structure to house related
el ectronics equi pnent on a 196 acre EFU zoned parcel.

The subject property is located at the top of a hill
In order to maximze the effectiveness and mnimze the
hei ght of the tower, the applicant seeks to place the tower
near the crest of the hill. However, if the tower is
| ocated near the crest of the hill, the tower wll be 30
feet fromone of the subject parcel's property lines. Under
applicable Polk County Zoning O dinance (PCZO) provisions,
the property line setback for a transmssion tower is the
sane as the tower's height, in this case 200 feet. The
chall enged order grants a variance from this setback
requirenment.

FI RST ASSI GNMENT OF ERROR

"Respondent's approval of a 200 foot transm ssion

1This appeal previously was consolidated with LUBA No. 91-197. In a
separate opinion issued this date, we dism ss LUBA No. 91-197.
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tower in an Exclusive Farm Use Zone is prohibited
by ORS 215. 283."

Exclusive Farm Use zoning in this state is established
both by statute and county regulation. ORS 215.203 through
215. 237 establish m ni mum  standards t hat must be
incorporated into county EFU zones. Al t hough counties may
adopt EFU zones that are nore restrictive than statutory EFU
zoning requirenments, counties may not adopt EFU zones that
are less restrictive than the statutory requirenents.

Kenagy v. Benton County, 112 Or App 17, 20 n 2, __ P2d

(1992); Von Lubken v. Hood River County, 104 O App 683,

687, 803 P2d 750 (1990), adhered to 106 Or App 226, rev den

311 O 349 (1991). To the extent a county's EFU zone
contains provisions less restrictive than those of the EFU
zoning statute, the statutory provisions control. 1d. The
statutory EFU zone provisions control in such circunstances,
even if the county's EFU zone has been acknow edged under
ORS 197.251 as conplying with the Statew de Planning Goals,
notw t hstanding our statenments to the contrary in Kola

Tepee, Inc. v. Marion County, 17 Or LUBA 910, 920, aff'd 99

O App 481 (1989), rev den 309 Or 441 (1990).2 See Newconer

2Acknowt edgment  certifies that a conprehensive plan or land use
regul ation conplies with applicable statew de planning goals, but does not
constitute certification of conpliance with applicable state statutes.

"' Acknowl edgrment' neans a [Land Conservation and Devel opnent
Commi ssion] order that certifies that a conprehensive plan and
land use regulations, land use plan or regulation anendnent
conplies with the [statew de planning] goals." ORS 197.015(1).
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v. Clackamas County, 92 O App 174, 186 n 5, 758 P2d 369,

modi fied 94 Or App 33 (1988).

ORS 215.283(1) identifies various uses that nmay be
allowed in an EFU zone outright. ORS 215.283(2) identifies
addi ti onal nonfarm uses that may be allowed in an EFU zone
with "the approval of the governing body or its designate *
* * subject to ORS 215.296 * * *[_ ]"3 Under ORS
215.283(2)(L), "[t]ransm ssion towers over 200 feet in

hei ght" may be all owed. The disputed transm ssion tower is

exactly 200 feet in height. Petitioner argues that because
the tower is not over 200 feet in height, it 1is not
al l owabl e under ORS 215.283(2)(L). Petitioner further

argues respondent erred by failing to apply the standards
set forth at ORS 215.296(1).
As noted above, ORS 215.283(1) lists uses that may be

al l owed outright. Those uses include the foll ow ng:

"Uility facilities necessary for public service,
except * * * transm ssion towers over 200 feet in
hei ght." (Enphasis added.) ORS 215.283(1)(d).

Under ORS 215.283(1)(d) and 215.283(2)(L), transm ssion
towers are allowable in EFU zones as "[u]tility facilities
necessary for public service [.]"4 Such towers may be

al l owed outright under ORS 215.283(1)(d), if they do not

SORS 215.296(1) establishes certain standards that nust be satisfied in
order to approve the nonfarm uses "allowed under 215.283(2) * * *. "

4petitioner does not contend the challenged tower is not a utility
facility necessary for public service.
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exceed 200 feet in height. Such towers may be all owed under
ORS 215.283(2)(L), subject to the standards set forth at ORS
215.296(1), if they are over 200 feet in height. Therefore,
respondent did not violate ORS 215.283(2)(L) in allowing a
200 foot high transmssion tower in its EFU zone or in
failing to apply the standards set forth at ORS 215.296(1)
to the approval of such tower.

In its brief, respondent goes further and argues that
because transm ssion t owers qual i fying under ORS
215.283(1)(d) may be allowed outright, the county could not
apply the standards of ORS 215.296(1) or any other county
approval standards to such transm ssion towers. As noted
above, the Oregon Court of Appeals has rejected that

argunment. Von Lubken v. Hood River County, supra. Although

respondent need not inpose approval standards for such
towers, it is free to do so. Id
The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"Pol k County m sinterpreted the applicable |aw for
the granting of a variance, and entered a deci sion

based on i nadequat e findi ngs, and wi t hout
substantial evidence in the record to support the
deci sion."

PCZO 136.060( V) (4) requires that transm ssion towers in
the EFU zone be set back from the property line a distance
equal to the height of the tower. Pursuant to PCzZO 122. 020,
the hearings officer granted a variance to allow the

chal l enged 200 foot tower to be placed 30 feet from the
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property line separating the subject par cel from an
adj oi ning parcel. PCZO 122.020 provides, in part, as

foll ows:

"The Hearings O ficer may permt and authorize a
vari ance when it appears fromthe application, and
the facts presented at the public hearing, and by
i nvesti gati on:

"(A) That there are unnecessary, unr easonabl e
hardshi p[s] or practical difficulties which
can be relieved only [by] nmodifying the
literal requirenents of the ordinance;

"(B) That there are exceptional or extraordinary
circunstances or conditions applying to the
| and, buildings, or use referred to in the
applicati on, whi ch ci rcunst ances or
conditions do not apply generally to |Iand,
bui | di ngs, or uses in the sane zone * * *;

mk ok ok k k

We have construed variance standards such as those
guoted above to create very limted authority to deviate
from applicable ordinance standards. The "practical
difficulties or unnecessary hardshi ps" and the "exceptiona
or extraordinary circumstances or conditions" standards are

demandi ng standards. Erickson v. City of Portland, 9 O App

256, 496 P2d 726 (1972); Corbett/Terwilliger Neigh. Assoc

v. City of Portland, 19 O LUBA 1, 12 (1990) (Corbett 11);

Corbett/ Terwilliger Neigh. Assoc. v. City of Portland, 16 O

LUBA 49, 60 (1987) (Corbett I); Bowmn Park v. City of

Al bany, 11 O LUBA 197, 222 (1984); Patzkowski v. Klamath

County, 8 O LUBA 64, 70 (1983). In applying the

"exceptional or extraordinary circunstances or conditions”
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standard we have explained that a variance is not justified

under that standard sinply to allow an applicant to maxim ze

the permssible use of property. Wentland v. City of
Port| and, O LUBA _ (LUBA No. 91-054, Septenber 4,
1991), slip op 16; Corbett 11, supra, 19 O LUBA at 14.

Petitioner contends the facts in this case show the above
quot ed vari ance standards of PCZO 122.020 are not net.

The highest part of the subject 196 acre parcel is
| ocated in the southeastern part of the parcel. There are
three existing towers and related buildings and structures
on three small parcels (tax lots 401, 403 and 601) which
adjoin the subject parcel and tax lot 402 in this area near
the crest of a hill. Record 226. The applicant proposes to
| ocate the proposed 200 foot tower 30 feet west of the
property line dividing the subject property from tax | ot
402. The proposed tower site, while only 30 feet from the
property line, would be nore than 200 feet fromthe existing
towers and buil dings on tax lots 401, 403 and 601.

From maps in the record and from the findings adopted
by the hearings officer, it appears that nobving the tower
further to the west to conply with the setback requirenment
of PCZO 136.060(U)(4) would have two results. First, the
area to the west is planted in Christmas trees, and sone of
t hose trees would have to be renoved if the tower were noved
due west. Second, the property slopes downward to the west.

Therefore, if the 200 foot tower were noved further to the
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west, the top of the proposed 200 foot tower would no | onger
be at the optimal receiving and broadcasting elevation.
While this optimal receiving and broadcasting elevation
apparently could be maintained by increasing the height of
the tower, this in turn would necessitate a setback of nore
than 200 feet to accommodate the additional tower height.

Al t hough respondent suggests in its brief, and the
hearings officer suggests in the decision, that requiring
the tower to be relocated to conply wth the setback
requi rement of PCZO 136.060(U)(4) would be inpossible, the
record does not show that is the case. The maps included in
the record show the subject parcel is approximately 1000
feet wide where the tower is proposed to be |ocated, nore
than w de enough to allow relocating the tower to the west
to accommodate setbacks of approximately 200 feet. The
t opographic map at Record 205 does not show the slopes due
west of the proposed tower site. However, the map does show
t he sl opes range from approximately 2% to the sout hwest of
the proposed site to approximtely 10% to the northwest.>
Therefore, as far as we can tell, the subject property is
easily w de enough to accommpdate the setback requirenment of
PCZO 136.060(U)(4) and maintain the desired elevation of the

t ower .

5A negative slope of 2% loses 2 feet of elevation per 100 feet of
hori zontal distance; a negative slope of 10% | oses 10 feet of elevation per
100 feet of horizontal distance.
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Based on the above, we conclude the hearings officer
failed to denonstrate the standards of PCZO 122. 020 are net.
As we expl ai ned above, under the applicable PCZO standards,
a variance is not permssible sinply to allow the tower to
be placed on the part of the property where its operation
will be optimzed. WMoreover, it appears optinmum operati ona
el evation can be achieved wthout the variance. Wi | e
| ocating the tower further to the west may require renoval
of some existing Christmas trees, that, alone, does not
justify a variance. Nei t her does the hearings officer's
observation that the tower as proposed will be nore than 200
feet from existing structures on tax lots 401, 403 and 601
justify the wvariance. Additional structures could be
constructed on any of the adjoining tax lots in the future
and, in any event, the setback is required to be neasured
fromthe property line, not from other structures.

Because we agree the <challenged decision fails to
denmonstrate the requested variance is justified wunder
PCzZO 122.020(A) and (B), the second assignnent of error is
sust ai ned. 6

The county's decision is remanded.

6Petitioner argues other variance requirements of PCZO 122.020 are
violated by the decision. Petitioner also nmakes two additional assignnments

of error. Resolution of petitioner's remaining argunments and assignnents
of error would require an additional extension of the deadline for issuing
our final opinion and order. ORS 197.830(14). W therefore do not

consi der petitioner's renmining argunments under this assignment of error or
her other assignnments of error. ORS 197.835(9)(a).
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