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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARI ON BROGOI TTl, LOVI NE BROW, )
DEBORAH BURKE, MAX GRAYBEAL, and )
DAVI D Gl LBERT,

Petitioners,
VS.
WALLOWA COUNTY,

Respondent,

FI NAL OPI NI ON

and AND ORDER

JAMES W BROYLES, PENNY C.

BROYLES, GUY STEPHENSON, JOANN

HARRI SON, CHARLES PHI LLIPS, CRAIG )
HARDI N, CHUCH MORRI S, JERRY )
HARRI S, JOHN GORSLI NE, DONALD )

STAR, KARREN STAR, VI RG L BENTZ, )
DWANE W GG NS and BUD TAYLOR, )
)

| nt ervenor s- Respondent . )

)
)
)
)
)
)
) LUBA No. 91-189
)
)
)
)
)
)

Appeal from Wall owa County.

Tinothy J. Serconbe, Portland, filed the petition for
review and argued on behal f of petitioners. Wth himon the
brief was Preston, Thorgrinmson, Shidler, Gates & Ellis.

No appearance by respondent.

Mldred J. Carmack, Portland, filed the response brief
and argued on behalf of intervenors-respondent. Wth her on
the brief was Schwabe, WIIlianmson & Watt.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RMED 05/ 13/ 92



1 You are entitled to judicial review of this Order.
2 Judicial review is governed by the provisions of ORS
3 197.850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the ~county court
interpreting the <county <code to allow single famly
dwellings in the Recreational Residential (R-2) zoning
district to be used for short-termrental purposes.

MOTI ON TO | NTERVENE

James W Broyles, Penny C. Broyles, @Gy Stephenson,
Joanne Harrison, Charles Phillips, Craig Hardin, Chuch
Morris, Jerry Harris, John Gorsline, Donald Star, Karren
Star, Virgil Bentz, Dwane Wggins and Bud Taylor nove to
intervene on the side of the respondent. There is no
opposition to the notion, and it is allowed.

FACTS

Much of the west shore area around Willowa Lake is
pl anned Recreational Residential and zoned R-2. Single
famly residential dwellings are permtted uses in the R2
zone. Some dwellings |ocated along the west side of the
Wal | owa Lake are owned by persons who rent those dwellings
to visitors on a short-term basis.

In 1985, a former county counsel opined that short-term
rental use of dwellings in the R-2 zone was prohibited by
the Wallowa County Zoning Ordinance (WCZO). On May 31,
1990, the Wallowa County planning director wrote a letter to
an owner of a dwelling located in the west shore area in the

R-2 zoning district, advising that short-term rental use of
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dwellings in the R-2 zoning district was prohibited by the
WCZO. On August 13, 1990, by letter to the planning
director, sonme of petitioners requested that the planning

director provide themwth:

"an interpretation of the R-2 zoning ordinance in
regards to a commercial activity."” Record 155.

The planning director referred the request for an
interpretation to the planning conm ssion. On August 28,
1990, the planning conm ssion conducted a public hearing on
the request. The then district attorney provided |egal
advice that short-term residential use of dwellings in the
R-2 zone is not allowed. However, on June 6, 1991, a newy
el ected district attorney opined that the short-term rental
use of dwellings is a permtted use in the R-2 zone. Before
its next public hearing concerning the matter, the planning

comm ssion provided the foll ow ng notice:

"[ The planning comm ssion is conducting a hearing]
to review and render an opinion pertaining to the
use of privately owned <cabins being used as

rentals on the west side of Wllowa Lake. The
west si de of Wal | owa Lake is zoned R- 2,
Recreational Residential." Record 122.

On June 11, 1991, the planning comm ssion held a
heari ng and adopted a notion "to accept the current District
Attorney's interpretation' of the R-2 zoning district.
Record 72-73. In other words, the planning conm ssion
determ ned that short-termresidential use of dwellings is a
permtted use in the R~ 2 zoning district.

The deci sion of the planning conm ssion was appealed to

Page 4



© 00 ~N oo o b~ w N P

e N N N
g A W N B O

t he county court. On Septenmber 30, 1991, the county court
conducted a public hearing on the appeal. Thereafter, the
county court affirmed the decision of the planning
conmm ssi on, and adopted the challenged order. Thi s appea
fol | owed.
MOTI ON TO DI SM SS

| ntervenors nove to dismss this appeal on the basis
that the challenged order is an advisory opinion, and not a
final | and use decision over which this Board has
jurisdiction wunder ORS 197.825(1) and ORS 197.015(10).1
| ntervenors argue the challenged decision is simlar to a
decision determned not to be a final |and use decision

subject to our review authority in General Gowh v. City of

Salem 16 Or LUBA 447 (1988).2

The chal l enged order states the follow ng:

10RS 197.825(1) provides, in relevant part,:

"[The Land Use Board of Appeals] shall have excl usive
jurisdiction to review any |l and use decision * * *_ "

ORS 197.015(10) defines |and use decision to include:

"A final decision or determ nation made by a |ocal governnent
* * * that concerns the * * * application of * * * a land use
regul ation * * * "

2ln General Growth, the challenged decision was a Salem City Council
resolution interpreting conprehensive plan provisions. In that case, the
chal l enged resolution was not initiated by any particular application or
request for an interpretation of the plan. That resolution sinply stated
"*a need has arisen to clarify the intent' of the cities of Salem and
Kei zer regarding a [plan policy]."" General Growth, supra 16 O LUBA
at 450. Further, there is no indication in CGeneral Growh that any public
heari ngs were held concerning interpretation of the plan policy that was
the subject of the resolution.
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2 "This matter arises out of a question of

3 interpretation of the permtted uses in the

4 County's [R-2] zone. Pursuant to the authority

5 vested in the Planning Director in [WZQO 1.030,

6 the Planning Director interpreted the R-2 zone to

7 allow short-term rental of single fam |y

8 dwel |i ngs. On appeal, the Planning Comm ssion

9 affirmed the interpretation made by the Planning

10 Di rector.

11 "This matter conmes now on appeal to the County

12 Court. The County enters these findings of fact

13 and concl usi ons of | aw and affirns t he

14 interpretation of the [WCZO nmade by the planning

15 director and the planning conm ssion. The County

16 Court finds that the R-2 zone allows the use of

17 single-famly dwellings as short-term rentals as

18 outright permtted uses.

19 "k ok ox %k " Record 2.

20 I n Holl ywood Neigh. Assoc. v. City of Portland, O
21 LUBA __ (LUBA No. 91-063, July 12, 1991), slip op 5, LUBA

22 stated the following concerning when a |ocal governnment
23 interpretation of plan or land use regulation provisions is

24 a final decision subject to its review

25 "When a |ocal governnment interprets existing

26 conpr ehensi ve pl an or | and use regul ati on

27 provi sions w thout amending or adopting plan or

28 | and wuse regulation provisions or granting or

29 denying devel opnent permt or other [|and use

30 approval, such a decision is a final decision if

31 it is issued pursuant to an established |ocal

32 process for issuing binding declaratory rulings."”

33 In Townsend v. City of Newport, O LUBA _ (LUBA

34 No. 90-157, June 13, 1991) (Townsend) this Board held that
35 even though a |local determnation in the nature of a

36 declaratory ruling is not adopted pursuant to a fornm
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declaratory ruling process established by the |ocal code,
such a determ nation may still result in a |and use deci sion
where the determnation results in the |ast | ocal
determ nation concerning |and use standards applicable to a
pendi ng application.

Taken together, we believe that these cases establish
certain factors relevant to whether a |ocal governnent
decision interpreting plan or code provisions, wthout
amendi ng the plan or code or granting or denying devel opnent
permt approval, is a land use decision subject to our
jurisdiction. Where a formal declaratory ruling process
established in the | ocal code is not used, but an
application or request for a plan or code interpretation
initiates a process which provides the equivalent of a
formal declaratory ruling process, including the right to
notice and hearing, and that process results in the adoption
of a witten decision by the highest |evel |ocal governnent
review authority interpreting the plan or code, the decision
is a land use decision subject to our review authority.

The chall enged decision interprets the provisions of
WCZO Article 18.3 The challenged decision was rendered
pursuant to procedures outlined in the WZO governing

"Adm ni strative Reviews" which provide the equivalent of a

3The ~challenged decision states it also interprets the county
conpr ehensi ve pl an. However, the conprehensive plan was only used as an
aid to interpreting WCZO 18. 015.
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declaratory ruling process.* The chal |l enged decision was
initiated by a particular request for an interpretation of
t he WCZO. In addition, the decision was the consequence of
a quasi-judicial process that included notice and public
hearings, and resulted from a formal notion and vote,
followed by adoption of a witten decision of the highest
county deci si on maki ng body -- the county court.
Accordingly, we disagree with intervenors that the decision

is the kind of advisory decision at issue in General G owh,

supra.

The challenged decision is a final |and use decision
subject to our review authority.
I ntervenors' notion to dismss is denied.

FI RST ASSI GNMENT OF ERROR

"The county court i nproperly construed the
applicable law in its interpretation of the R-2
zoning district. The deci sion was not responsive

to the code interpretation issue posed by the
applicants.”

SECOND ASSI GNMENT OF ERROR

"Certain findings in the decision are not
supported by substantial evidence."

4WCZO 1. 030 provides the planning director is the person responsible for
adm ni stering the WCZO WCZO Article 4 governs "Adnministrative Reviews"
and states such reviews are for the purpose of providing "procedura
gui delines for reviewing applications for uses and devel opnents which nmay
i mpact nei ghboring properties and devel opnents * * *_ " WCZO 4. 020- 4. 025
provide particular procedures to be wused for conducting admnistrative
reviews. WCZO 4.040 authorizes appeals of adm nistrative review deci sions
WCZO 4.045 provides the planning director with the authority to refer an
adm nistrative review to the planning comm ssion
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WCZO Article 18 states the requirenents of the R-2
zone. Permtted uses in the R-2 zoning district include
"Single famly dwelling[s]" WZO 18.015.

Under these assignnents of error we nust determ ne two
t hi ngs. First, we determne how the county interpreted
WCZO 18.015 in the chall enged deci sion. Second, we address
petitioners' contention that the county's interpretation of
WCZO 18.015 is erroneous.

A I nterpretation of Challenged Order

The chal | enged deci sion states, in part:

"[Petitioners] have placed heavy reliance on the
1985 opinion by [the fornmer county counsel] and a
[former district attorney's |egal opinion.] The
County Court disagrees wth [those opinions].
Both of the opinions would restrict the use of
single-famly dwellings to owner-occupants. The
opi nions go too far. They indicate that single-
famly dwellings could not be used by anyone ot her
than the owner, wthout regard to whether the

other party paid conpensation. I n other words,
under the former interpretations, friends or
famly could not use the single-famly dwelling
even if no conpensation were paid. The County
Court believes that such an interpretation of the
Code was not intended. | nst ead, what was i ntended

was to continue the wuse that was ongoing in
single-famly dwellings at the time which was for
the use of such dwellings by friends, guests and
short-termrenters.

"The County Court after consideration of the whole
Comprehensive Plan and [WCZQ, and giving effect
to the policies enbodied therein, hereby finds
t hat short-term rental use of single-famly
dwellings is allowed in the R 2 zone." Record 6.

We interpret the decision to reject the prior county

counsel's and prior district attorney's |egal opinions that
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the R 2 zone absolutely prohibits the short-termrental use
of dwellings. As far as we can tell from the unqualified
| anguage of chall enged decision quoted above, the decision
is fairly interpreted to state the R2 zone allows the
short-term rental wuse of dwellings wthout any specific
l[imt on such a use.>

B. I nterpretation of WCZO 18. 015

Petitioners contend the chall enged decision erroneously
interprets WCZO 18.015. Petitioners argue, advancing
various theories, that the phrase "single famly dwelling"
does not include the rental of dwellings to tourists on a
short-term basis. Petitioners argue that such a use is
commercial in nature and that only noncommercial uses are
allowed in the R-2 zoning district.

WCZO 18.010 states the purpose of the R-2 zoning
district is:

"to provide mninmm standards for residential
devel opnent and uses in areas of Willowa County
t hat visitors from outside the —county are
attracted to for natural and man- made anenities."”

The plan acknow edges that tourismis an inportant industry
in the county and that the Recreation Residential zone is
intended to "provide areas suitable and desirable for

devel opment in |locations where demand is primarily for

S5 do not decide, and the county did not purport to decide, whether
there is a point at which the short-termrental of a single fanmily dwelling
could be so intense that such use mght be considered a notel, rather than
a single famly dwelling use.
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recreation."% Plan 4.

The term "residential use" 1is broadly defined by
WCZO 1.028 and is not |limted to owner occupied uses.
WCZO 1.09 defines a single famly dwelling as:

"A detached building containing one dwelling unit
and designed for occupancy by one famly only."

This definition does not limt the use of a single famly
dwel ling to occupancy by an owner. W see no justification
in the WZO or in the conprehensive plan for the
noncommer ci al (owner occupi ed)/ commer ci al (short-term
visitor occupied) residential use distinction drawn by
petitioners.

The county's refusal to interpret the WCZO as requiring
such a distinction between residential uses in the R-2 zone
is, therefore, consistent with the |anguage of the WCZO

See Fifth Avenue Corp. v. Wshington County, 282 O 591,

599- 600, 581 P2d 78 (1978). We conclude the county
correctly interpreted the R 2 zone to allow short-term
rental of single famly dwellings as a permtted use.”’

The first and second assignments of error are denied.

The county's decision is affirmed.

6The two zoning designations inmplenenting the plan Recreational
Resi dential designation are the Conmercial Recreational (CR-2) and R-2
zones. Motels are permitted in the CR-2 zone.

’Petitioners argue that certain findings relating to the benefits of
using single famly dwellings for short-term rental use are not supported
by substantial evidence in the whole record. However, such findings are
not necessary to the chall enged deci sion.
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