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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SI D FRI EDMAN and
JOHN BLANKENBI LLER

Petitioners,
and

CI TY OF NEVWBERG

N N N N N N N N N

| ntervenor-Petitioner, )

LUBA No. 91-200
VS.
FI NAL OPI NI ON

)
|
YAVHI LL COUNTY, ) AND ORDER

)
Respondent , )
)
and )
)

MARK BARTLETT and PATTI BARTLETT, )
)

| nt ervenor s- Respondent. )

Appeal from Yamhill County.

Mary Kyle MCurdy, Portland, filed a petition for
review and argued on behal f of petitioners.

Terrence D. Mahr, Newberg, filed a petition for review
and argued on behalf of intervenor-petitioner.

John M Gray, Jr., McMnnville, filed a response brief
and argued on behal f of respondent.

Wallace W Lien, Salem filed a response brief and
argued on behalf of intervenors-respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision granting a zoning
map anendnment for 20 acres of a 29.14 acre parcel.
MOTI ON TO | NTERVENE

The City of Newberg noves to intervene on the side of
petitioners. Mark Bartlett and Patti Bartlett nove to
intervene on the side of respondent. There is no opposition
to the notions and they are all owed.
FACTS

The subject property is designated Very Low Density
Resi dential (VLDR) by the Yamhill County Comprehensive Pl an.
Prior to adoption of the disputed decision, the property was
zoned Agriculture/Forestry Small Holding District (AF-10).1
Property with the VLDR plan designation may also be zoned
VLDR- 1, VLDR-2 1/2 and VLDR-5. These VLDR zoning
desi gnations require mninmm |ot sizes of 1, 2 1/2 and 5
acres, respectively. The chall enged decision anends the
county zoning map to designate 20 acres of intervenor-
respondent's property VLDR-2 1/2.

The subject property is |ocated adjacent to the City of
Newberg Urban G owh Boundary (UGB). The property 1is
|l ocated in the North Newberg Exception Area, an area subject

to an acknow edged exception to Statew de Planning Goal 3

1The AF-10 zoning district linmts residential density to one dwelling
per 10 acres.
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(Agricul tural Lands). | nt ervenor s-respondent plan to
develop the 20 acres rezoned VLDR-2 1/2 as an eight |ot
residential subdivision.

PETI TI ONERS' SECOND AND FOURTH ASSI GNMENTS OF ERROR

| NTERVENOR PETI TIONER'S FOURTH AND SEVENTH ASSI GNMVENTS OF
ERROR

Anmong the county requirenents that nust be nmet to
approve a quasi-judicial zoning mp anmendnent are the
following requirenents of Yamhill County Zoning Ordinance

(YCZO) 1208. 02:

" * * * %

"B. That there is an existing, denonstrable need
for the particular wuses allowed by the
requested zone, considering the inportance of
such uses to the citizenry or the econony of
the the area, the existing market demand
which such uses wll sati sfy, and the
avai lability and |ocation of other |ands so
zoned and their suitability for the wuses
al l owed by the zone.

"k *x * * *

"D. That other lands in the County already
designated for the proposed uses are either
unavailable or not as well-suited for the
antici pated uses due to |location, size or
ot her factors.

There are a nunmber of problens with the county's
findi ngs addressing these standards and with the evidentiary
support for the county's conclusion that these standards are
nmet . The first problemis that it is not clear upon what
area the county based its anal yses. The findings refer to
both the North Newberg Exception Area and other rural
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exception areas in the Newberg area. Record 7-8. Although
it is clear that rural exception areas outside the Newberg
area were not considered, it is not clear whether the
county's deci sion was based solely on the perceived need for
additional VLDR-2 1/2 zoned property wthin the North
Newber g Exception area or whether the decision is based on a
perceived need for VLDR-2 1/2 zoned property generally in
the entire Newberg area.

If the county considers the North Newberg Exception
Area to be the relevant area for purposes of YCZO
1208.02(B), it made no attenmpt to justify the selection of
such a limted area. Further, the county's decision appears
to justify limting the analysis required by YCZO 1208. 02(B)
by placing inportance on the close proximty of the subject
property to the cities of Newberg and Portl and. To the
extent proximty to the cities of Newberg and Portland is an
i nportant consideration, the challenged decision does not
explain how limting the relevant area of consideration
under YCZO 1208.02(B) and 1208.02(D) to the North Newberg
exception area is justified.?

The second problem concerns the requirenent of

YCZO 1208.02(B) that the rezoning be based on need for

2GStated differently, the county offers no basis for assuming an existing
need for rural honmesites in Yanmhill County, offering convenient comuting
to both Newberg and Portland, could only be reasonably satisfied in the
North Newberg Exception area. Wile it may be that only the North Newberg
Exception Area satisfies such a need, the county's decision does not
expl ain why such is the case.
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"particular uses.” In sone respects, the county's decision
appears to be based on a need for rural |ow density housing
generally. |In other respects, the county bases its decision
upon a need for rural housing on 2 1/2 acre lots.3 Assuni ng
the county relies on a need for rural housing on 2 1/2 acre
|l ots, the county makes no attenmpt to explain in its findings
the basis for its assunption of the existence of such a
particul ari zed need. Al t hough the county's acknow edged
conprehensi ve plan does recognize a need to provide rura

housi ng, and the YCZO provides a nunber of zones where such
housing can be satisfied, it does not necessarily follow
that the plan and YCZO recogni ze a need for rural housing on
lots of a particular size. Al t hough we do not necessarily
foreclose the possibility of the county denonstrating the
exi stence of a need for rural housing on 2 1/2 acre lots,

the <challenged decision does not show that such a
particul ari zed need exists. Absent such a denonstration,

the county may not assune, as it apparently does in the
chal l enged decision, that the existing rural housing need
cannot be satisfied on presently vacant VLDR-1 and VLDR-5
zoned property.

A third problem related to the foregoing, is the

3Finding 5 at Record 8 states an assunption that residences on 2 1/2
acre lots are considered a type of use distinct from residences on one or
five acre |ots. However, much of the testinmony offered in support of the
exi stence of a demand for rural housing does not appear to be linmted to
| ots of particular sizes.
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county's failure to articulate in its findings that it
considered "the inportance of [the particular use] to the
citizenry or the econony of the the area.” Rat her, the
i nportance of rural housing to the citizenry or econony of
the area is sinply assuned.

Aside from the pr obl ens identified above, t he
evidentiary record does not establish the existence of a
need or market demand for VLDR-2 1/2 zoned |ands.?
Considering all rural exception areas in the Newberg area
there are 2,029 acres zoned VLDR-2 1/2. |If the 486 existing
dwellings on this VLDR-2 1/2 zoned |and are not consi dered,
there remains a potential for 325 additional units on VLDR-2
1/2 zoned land in these exception areas.®> Wthin the North
Newberg Exception Area, there are approximtely 900 acres,
of which 384 acres are zoned VLDR-2 1/2. If the 95 existing
dwellings on VLDR-2 1/2 zoned |land within the North Newberg
Exception Area are not considered, there is a potential for
58 nmore dwellings in this exception area on VLDR-2 1/2 zoned
I and.

The county explains in its findings that this existing

4pPetitioners argue, relying primarily on cases involving Statew de
Pl anning Goal 2 exception requirements, that the county may not properly
equate market demand with need. W agree with intervenors-respondent that
the [Ianguage of YCZO 1208.02(B) establishes the relevant inquiries
concerning the existence of a particular need under that code section, and
mar ket dermand is a relevant inquiry.

5/f vacant VLDR-1 and VLDR-5 zoned lands in these exception areas are
considered, in 1990 there was the potential for 789 new rural housing
units.
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potential for residential developnent on VLDR-2 1/2 zoned
properties is not "available" to satisfy the need for rural
housing on 2 1/2 acre lots because only a small nunber of
VLDR-2 1/2 zoned properties are presently for sale. We
reject that explanation. The nunber of VLDR-2 1/2 zoned
properties on the market for sale at any given point in tine
is at best an indirect measure of the need or market demand
for such properties. The nunmber of such properties on the
market is a far better indication of the "supply" of such
properties than the "demand" or "need" for them?®

Finally, two real estate agents testified, based on
their experience, about the |ack rural properties offered
for sale in rural areas around the City of Newberg. The
applicant offered simlar testinony concerning his |ack of
success in |locating rural residential property available for
sale in the Newberg area. | nt ervenor s-respondent suggest
this evidence is sufficient to "clearly support” the
county's decision. See ORS 197.835(9)(b).

Under ORS 197.835(9)(b), LUBA may overl ook inadequate
findings, where the parties identify evidence "which clearly
supports the decision.” Conflicting evidence or evidence
whi ch provides a reasonable basis for different concl usions

may constitute "substantial evidence" adequate to support a

6|t may well be that the small nunber of VLDR-2 1/2 zoned properties on
the market is evidence of the absence of a market demand or need for such
properties.
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| and use deci sion. See ORS 197.835(7)(a)(C); Douglas V.

Mul t nomah County, 18 Or LUBA 607, 617, (1990). However

this Board has interpreted the "evidence * * * which clearly
supports the decision" standard of ORS 197.835(9)(b) as
establishing a higher evidentiary standard than the
"substantial evidence" standard of ORS 197.835(7)(a)(C).
See Bl osser v. Yamhill County, 18 Or LUBA 253, 264 (1989).

We reject intervenors-respondent's suggestion that the
general testinmony by two real estate agents and the
applicant is sufficient to clearly establish the existence
of a "denonstrable need" or "market demand" for VLDR-2 1/2
zoned property that cannot be net on other suitable |ands
al ready zoned VLDR-2 1/2. As we have already pointed out, a
threshold problem is presented by the county's failures to
explain (1) the nature of the particular need to be served
by the rezoning, and (2) the bases for selecting an area
avail able to satisfy that particular need. In view of those
failures and the undisputed existence of a significant
amount of vacant VLDR-2 1/2 zoned land in the North Newberg
Exception Area, and an even |arger amount of vacant VLDR-1,
VLDR-2 1/2 and VLDR 5 zoned land in exception areas | ocated
near the city of Newberg, we cannot agree the cited
testinony is substanti al evidence in support of a
determ nation that t he proposal complies with YCzZO
1208. 02(B) and 1208.02(D), much | ess evidence which "clearly

supports" such a determ nation
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Petitioners' second and fourth and I nt ervenor -
petitioner's fourth and seventh assignnents of error are
sustained, in part.’

The county's decision is remanded.

’Petitioners and intervenor-petitioner nake a variety of other argunents
under these assignnents of error and under their remaining assignnents of

error. ORS 197.835(9)(a) requires that we decide all issues when reversing
or remanding a decision, to the extent we can do so consistent with the
deadl i ne established for issuing our final opinion and order. Resol ution

of the remaining issues raised by petitioners and intervenor-petitioner
woul d require further extensions of the statutory deadline for issuing our
final opinion and order. We therefore do not consider these renaining

argunments.
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