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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

Rl CHARD STEVENSON and MARLA
STEVENSON,

Petitioners,
VS.
LUBA No. 91-213
DOUGLAS COUNTY,
Respondent , AND ORDER
and

SANDY K. BRATTON and WAYNE

)
)
)
)
)
)
)
) FI NAL OPI NI ON
)
)
)
)
BRATTON, dba OVEGA RECOVERY, )
)

| nt ervenor s- Respondent. )

Appeal from Dougl as County.

Wal | ace D. Cegavske, Roseburg, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Cegavske, Johnston & Associ ates.

No appearance by respondent.

Randol ph Lee Garrison, Roseburg, filed the response
brief and argued on behalf of intervenors-respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REVERSED 05/ 05/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the board of county
conmm ssioners approving a conditional use permt for a hone
occupati on.
MOTI ON TO | NTERVENE

Sandy K. Bratton and Wayne Bratton, dba Orega Recovery,
move to intervene on the side of respondent in this appeal

proceeding. There is no objection to the notion, and it is

al | owed.
FACTS
The subject property is .93 acres in size, located

within a residential subdivision and zoned Rural Residenti al
(RR). Petitioners' residence is imedi ately adjacent to the
subj ect property.

| nt ervenor s-respondent (i ntevenors) submtted an
application for perm ssion to conduct an autonobile
repossession business from their residence as a hone
occupation.l The autonobile repossession business includes

the following activities:

"Recovered vehicles are, from time to tinme,

tenmporarily placed on the subject prem ses. The
Applicant recovers vehicles, parking them in her
driveway until the vehicles are taken away for
di sposition at an auction yard. *oox % The

average length of time that a recovered vehicle

1The autonpbile repossession business was established and conducted on
the subject property before the disputed application was subnitted.
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remains on the premses is two - four days. Most
vehicles are tenporarily held over at the subject
prem ses while on their way to be auctioned in
Eugene. Sone vehicles are auctioned in Portland.
The Eugene auction occurs every Thursday. The
Portland auction occurs every Thursday. ok
Some vehicles are transported to and from the
subj ect prem ses on their own power. O her
vehicles are transported to and form the prem ses
by tow hauling truck. The tow hauling trucks
carry a mnimm of one vehicle. There was
testinmony that one truck could carry as many as
four vehicles at a time. * * *" Record 5-6.

STANDI NG

| ntervenors' response brief includes an objection to
petitioners' standing to appeal the challenged decision to
this Board. However, this Board determ ned petitioners have
standing to appeal to this Board, in the context of denying
petitioners' request for an evidentiary hearing. St evenson

v. Dougl as County, O LUBA _ (LUBA No. 91-213, Order,

March 17, 1992). We adhere to that determ nation.
Petitioners have standing to appeal to this Board.

FI RST ASSI GNMENT OF ERROR

"The county decision permts a use that would
viol ate t he Dougl as County LUDO Section
3.9.100.9(c), in that a portion of said business
is not carried on within the buildings |ocated on
the prem ses.”

A. Wi ver
I ntervenors argue petitioners waived certain issues
raised in this appeal concerning the proposal's conpliance

with various sections of the Douglas County Land Use and
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Devel opnment Ordi nance (LUDO), including LUDO 3.9.100.9(c).?2
| ntervenors argue these issues were not raised below in the
sane way they are raised in the petition for review?3

ORS 197.763(1) provides:

"An issue which may be the basis for an appeal to
[ LUBA] shall be raised not later than the close of
the record at or followng the final evidentiary
hearing on the proposal before the | ocal
gover nnment . Such issues shall be raised wth
sufficient specificity so as to afford the
governing body * * * and the parties an adequate
opportunity to respond to each issue."”

LUBA's scope of review is limted by ORS 197.835(2), which

provides in part as follows:

"lssues shall be |limted to those raised by any
participant before the local hearings body as
provi ded by ORS 197.763. * * *"

| nt ervenors cont end petitioners' I ssues bel ow

concerning the parking of repossessed cars outside

2LUDO 3.9.100.9 provides, in relevant part:

"HOVE OCCUPTI ON:  Any occupation or profession carried on by a
menber of the famly residing on the prenises, if the
occupation or profession

* *x * *x %

"(c) WII be operated in
" The dwel |l i ng; or

"ii. Oher buildings normally associated wth wuses
permitted in the zone in which the property is
| ocated * * *[.]"

3Because of our disposition of this appeal, we need only consider
i ntervenors' argunents concerning waiver of the issue of conpliance wth
LUDO 3.9.100.9(c).
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intervenors' dwelling were limted to argunents that the

parking of those cars neans that a mgjor portion of the

business is carried on outside of the dwelling, in violation
of LUDO 3.9.100.9(c). I ntervenors conplain petitioners are
precluded from arguing before this Board that the proposal
vi ol at es LUDO 3.9.100.9(c) sinmply because par ki ng
repossessed cars outside the residence constitutes sone part
of the business.

In Boldt v. Clackamas County, 107 Or App 619, 623, 813

P2d 1978 (1991), the Court of Appeals determ ned the purpose
of ORS 197.835(2) and ORS 197.763(1) is to to afford the
| ocal deci sion nmaker and the ©parties "an adequate
opportunity to respond to each issue.” Specifically, the

Court of Appeal s stated:

"[ORS 197.763(1)] requires no nore than fair
notice to adjudicators and opponents, rather than
the particularity that i nher es in judicial
preservation concepts. | ndeed, there would have
been no need for the second sentence in the
statute if the strict preservation principles
petitioner urges had been intended.

"% * * * %

"Mor eover, the dynamcs of | ocal | and use
proceedi ngs are not susceptible to the kind of
specificity that is required to preserve issues in
the courts. One of the objectives of the
proceedings is to facilitate «citizen input.
Presentations are often brief and cursory, and
there is no expectation that participants need to
or wll be represented by counsel in every
proceeding. * * *." 1d. at 623-24.

Petitioners raised below the issue of whether the
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outside storage of repossessed vehicles violates the
LUDO 3.9.100.9(c) requirenent that a hone occupation be
"operated” within a dwelling or within "buildings normally
associated with" that dwelling. Whet her petitioners my
have articulated their concern by arguing that in view of
the outside parking of repossessed vehicles, a majority of
t he proposed business is conducted outside of the dwelling,
does not change the fact that petitioners were conpl aining
about the outside storage of repossessed vehicles. We
bel i eve petitioners' argunent below afforded the county and
intervenors adequate notice to respond below to whether the
out si de st or age of repossessed vehi cl es vi ol at es
LUDO 3.9.100.9(c). In this appeal proceeding, petitioners
may raise the issue of whether intervenors' outside storage
of repossessed vehi cl es vi ol at es LUDO 3.9.100.9(c),
regardl ess of whether such outside storage constitutes a
maj or portion of the business.
B. LUDO 3. 9. 100. 9(c)

The chal | enged deci sion states, in part:

"The Applicant's business will be operated in the
Applicant's dwelling. The subject residence has
an office area in which the primry business
activity 1is conducted. The primary business
activity is conducted via phone, typewiter, files
and fax. Under conditions described herein, the

parking of wvehicles [outside] the residence is
merely an incidental and necessary activity of the
busi ness, which does not otherwi se detract from
the business otherwise being operated in the
dwelling. A major portion of Applicant's business
is not carried on outside of the residence |ocated
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on the property. The Applicant's request for a
Condi ti onal Use Perm t does not vi ol ate
LUDO 3.9.100.9(c)." Record 5.

The issue under this assignment of error is whether the
county correctly interpreted LUDO 3.9.100.9(c) to allow the
outside storage of repossessed vehicles as a "necessary and
incidental™ part of the proposed home occupation. The
interpretation of |ocal ordinances is a question of |aw
whi ch nmust be decided by this Board. Whil e sonme deference
is due a local government's interpretation of its own
ordi nances, it is ultimately this Board's responsibility to
determne the <correct interpretation of disputed code

pr ovi si ons. McCoy v. Linn County, 90 O App 271, 275-76,

752 P2d 323 (1988). Further, this Board may not disregard
explicit requirements of nmandatory standards, absent an
explicit expression in the code to the contrary. See Von

Lubken v. Hood River County, 104 O App 683, 803 P2d 750

(1990), adhered to 106 Or App 226, 806 P2d 306, rev den 311

Or 349 (1991).

LUDO 3.9.100.9(c) requires that a hone occupation be
"operated in" a "dwelling" or "buildings normally associ ated
with" t hat dwel |'i ng. The operative | anguage of
LUDO 3.9.100.9(c) is identical to local code provisions we

interpreted in Slavich v. Colunbia County, 16 O LUBA 704

(1988). In Slavich the issue was whether a day care center
in which an unlimted anmpunt of activity by children and

staff was to occur outside of the residence, was properly
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interpreted as constituting a honme occupation "operated in
a dwelling. W determned it was not.
Simlarly, here, LUDO 3.9.100.9(c) requires a hone

occupation to be "operated in" a dwelling or other building
normal |y associated with the dwelling. That a conparison of
t he amount of business activity occurring in the home, wth
t he amount of business activity occurring outside the hone
establ i shes that nore business is conducted inside than out,
does not establish conpliance with LUDO 3.9.100.9(c). The
chal l enged decision determ nes the parking of repossessed
vehicles outside of intervenors' residence, wuntil such
vehicles are either | oaded on trucks for disposal or driven
away, Iis a "necessary and incidental" activity of the
proposed business. Unquestionably, the proposed hone
occupati on wi || not , t herefore, be "oper at ed in"
i ntervenors' resi dence or ot her bui | di ngs normal | y
associated with intervenors' residence. Accordingly, the
proposal fails to conply with LUDO 3.9.100.9(c) as a matter
of | aw. Because the proposed use is prohibited as a matter
of law, the county's decision nust be reversed. OAR 661-10-
071(1)(c).
The first assignnent of error is sustained.?

The county's decision is reversed.

4Because the challenged decision nust be reversed in any event, no
purpose is served in deciding petitioners' other assignnents of error.
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