BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

OREGON DEPARTMENT OF
TRANSPORTATI ON,

Petitioner,

VS.
LUBA No. 92-062
CLACKAMAS COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
TERRY W EMVERT,
| nt ervenor - Respondent . )

Appeal from Cl ackanmas County.

Luci nda Moyano, Salem filed the petition for review
and argued on behalf of petitioner. Wth her on the brief
was Charles S. Crookham Attorney General; Jack Landau,
Deputy Attorney General; and Virginia L. Linder, Solicitor
General .

M chael E. Judd, Oregon City, filed the response brief
and argued on behal f of respondent.

Richard T. Perry, Clackams, represented intervenor-
respondent.

Jane Ard and Larry Knudsen, Salem filed a state agency
brief on behalf of the Departnent of Land Conservation and
Devel opnment . Wth them on the brief was Charles S
Crookham Attorney General; Jack Landau, Deputy Attorney
General; and Virginia L. Linder, Solicitor General.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 06/ 22/ 92



You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a county ordi nance approving a plan
map anmendnment from Low Density Residential to Medium Density
Resi dential and a correspondi ng zone change from Low Density
Residential (R-8.5) to Medium Density Residential (MR-1).
MOTI ON TO | NTERVENE

Terry W Emert, the applicant bel ow, moves to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is all owed.
FACTS

The  subj ect property IS an undevel oped par cel
consisting of 14.07 acres. The property abuts a partially
devel oped single famly residential subdivision to the north
and industrially zoned property to the south. Both the
subdi vision and industrially zoned property are owned and
were devel oped by intervenor-respondent, the owner of the
subj ect property and the applicant below. State H ghway 212
adjoins the southern boundary of the industrially zoned
I and.

| ntervenor wi shes to redesignate and rezone the subject
property to enable nmultifamly residential devel opnent.
Cl ackamas County Conprehensive Plan (plan) nedium density
residential policy 19.0 requires that |and desi gnated Medi um
Density Residential have access to a major or mnor arterial

or collector street. | nt ervenor proposes to provide access



to multifamly residential devel opnent on the subject
property by constructing a road through his industrially
zoned property to connect to State Hi ghway 212. | nt ervenor
proposes this neans of access because the subject property
is |andlocked due to the intervenor's prior developnents
descri bed above. Intervenor's partially devel oped single
famly residential subdivision to the north has no streets
platted to serve devel opnent on the subject property. I n
addition, there are no arterial or collector streets in the
vicinity of the subject property, other than State Hi ghway
212, to serve the subject property.

The county approved the proposed plan anendnent and
zone change, and this appeal followed.

FI RST ASSI GNMENT OF ERROR

"The county msconstrued the applicable |aw,
failed to make adequate findings required by
ORS 197.835(4), and nmade a decision not supported
by substantial evidence in the whole record when
it approved the conprehensive plan map anmendnent
for the proposed use."

Petitioner presents three argument s under this
assi gnnment of error. First, petitioner argues that because
the challenged decision anmends the county's conprehensive
plan map, the county erred by failing to apply Statew de

Pl anning Goals 6, 7, 11 and 13.1! Second, petitioner argues

lpetitioner also suggests the challenged decision fails to adequately
apply Goal 10 (Housing). However, the challenged decision contains
findi ngs addressing Goal 10, and petitioner does not specifically chall enge



the county erred by failing to apply OAR 660-12-060 to the
proposal . Third, petitioner contends the county erred by
failing to adequately apply Goal 12.

A Goals 6, 7, 11 and 13

Petitioner argues the county should have identified the
applicable goals, including Goals 6, 7, 11 and 13 and
det erm ned whet her the proposal conplies with those goals.

It is well established that all plan anmendnents nust

conply with the goals. 1000 Friends of Oregon v. Jackson

County, 79 Or App 93, 98, 718 P2d 753 (1986), rev den 301 O
445 (1987). Here, there are no findings of conpliance with
the goals, other than Goals 10 and 12 (Transportation).

It is not obvious to us that Goals 6 (Air, Water and
Land Resources Quality), 7 (Areas Subject to Natura
Di sasters and Hazards), 11 (Public Facilities and Services)
and 13 (Energy Conservation) are not applicable to the
pr oposal . It is the local government's obligation "to
explain in its findings why apparently applicable Goal
st andards need not be addressed and satisfied as part of its

decision.” 1000 Friends of Oregon v. Washington County, 17

O LUBA 671, 685 (1989), citing Jackson-Josephine Forest

Farm Assn. v Josephine County, 12 O LUBA 40, 43 (12984);

Concerned Property Owmers of Rocky Point v. Klamath County,

3 O LUBA 182, 185 (1981). The county erred by failing to

those findings. It is petitioner's responsibility to explain why it
bel i eves the county's findings addressing Goal 10 are inadequate.



explain in its decision why Goals 6, 7, 11 and 13 do not
apply to the proposed plan anendnent or why the amendnment
conplies with Goals 6, 7, 11 and 13, or to take an exception
to those goals.

Thi s subassi gnnent of error is sustained.

B. OAR 660- 12- 060

OAR 660-12-000 to 660-12-070 are adm nistrative rules
adopted by the Land Conservation and Devel opnment Conm ssi on
(LCDC) to inplenment Goal 12. These adm nistrative rules
were adopted by LCDC on April 16, 1991. They were filed
with the Secretary of State, and becane effective, on
May 8, 1991. Petitioner concedes that many of the
provisions in OAR 660-12-000 to 660-12-070 are inapplicable
to the chal l enged deci sion. However, petitioner argues that
OAR 660-12-060 is applicable, and the county erred in
failing to apply it. There is no dispute that the
chal | enged deci si on does not address OAR 660-12-060. 2

The county argues that pursuant to ORS 197.763(1) and
ORS 197.835(2) petitioner waived the right to raise in this

appeal proceeding the issue of the applicability of

20AR 660-12-060 requires that amendnents to acknow edged conprehensive
pl ans and | and use regulations that "significantly affect a transportation
facility" allow those uses which are consistent with the "function,
capacity and |l evel of service of the facility." OAR 660-12-060(1).



OAR 660-12- 060, because petitioner did not raise that issue
during the local proceedings.3

Petitioner responds to the county's contention that it
wai ved the issue of the applicability of OAR 660-12-060 in
two ways. First, petitioner clainms under ORS 197.835(2)(a)
it was not required to raise the issue of the applicability
of OAR 660-12-060 in order to appeal to this Board on that
i ssue, because that rule was not |isted as an applicable
criterion in the county's notice of hearing, as required by
ORS 197.763(3) (b).

ORS 197.835(2)(a) provides that our scope of review is
not limted to issues raised below where "[t]he |[ocal
gover nnment failed to foll ow t he requi renents of
ORS 197.763[.]" ORS 197.763(3)(b) requires that the [ ocal

noti ce nust:

30RS 197.763(1) provides:

"An issue which may be the basis for an appeal to [LUBA] shal
be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the 1local governnent. Such issues shall be raised wth
sufficient specificity so as to afford the governing body * * *
and the parties an adequate opportunity to respond to each
i ssue. "

ORS 197.835(2) provides that LUBA's scope of review is limted as
fol |l ows:

"Issues shall be linited to those raised by any participant
before the local hearings body as provided by ORS 197.763.

* x %"



"List the applicable criteria from the ordinance
and the plan that apply to the application at
i ssue."” (Enphasis supplied.)

We agree with the county that because OAR 660-12-060 is not
part of the county's ordinances or plan, it need not be
listed as an applicable criterion under ORS 197.763(3)(b).4
Therefore, the county's failure to Iist OAR 660-12-060 as an
applicable criterion in its notice of hearing does not
excuse petitioner from having to raise the issue of
conpliance with OAR 660-12-060 during the proceedi ngs bel ow

Second, petitioner claims that it did raise the issue
of conpliance with OAR 660-12-060 bel ow. However, while
petitioner cites sever al references to di scussi ons
concerning the applicability of Goal 12 and of |ocal
ordi nance provisions, petitioner does not cite anything in
the record indicating it raised the issue of t he
applicability of OAR 660-12-060. None of the discussions
cited by petitioner renotely suggest any party raised the
issue of the applicability of OAR 660-12-060. In Boldt v.
Cl ackamas County, 107 Or App 619, 813 P2d 1078 (1991), the

Court of Appeals mde it clear that the purpose of
ORS 197.763(1) is to prevent unfair surprise, and that an
issue is waived where the issue is not sufficiently raised

below to enable a reasonable decision maker to understand

4We note that petitioner cites nothing in the county's plan or
ordi nances requiring the county to apply LCDC s adm nistrative rules as
approval criteria for plan anendnents.



the nature of the issue. No party below ever referred to
OAR 660-12-060 by its title, rule nunmber or by any
recogni zed abbrevi ati on of ei t her. Under t hese
circunstances, we do not believe a reasonable |ocal decision
maker would have wunderstood from the argunents of the
parties below that the applicability of OAR 660-12-060 was
raised as an issue. Accordingly, we agree with the county
that petitioner waived the issue of the applicability of
OAR 660-12-060, and we do not consider it further.

Thi s subassi gnnent of error is denied.

C. Goal 12

Petitioner challenges the adequacy of the county's Goal
12 findings.>® The county's findings concerning Goal 12
state the follow ng:

"Thi s action conplies with t he appl i cabl e

St at ewi de (Goal s. * ox % This action is not
i nconsi st ent with Goal 12 in t hat t he
conpr ehensi ve pl an amendment wi || only be

effective upon the securing of access to a roadway
of adequate <capacity to serve the projected
multifamly devel opnment. * * *" Record 3.

The challenged decision then inposes the follow ng

condi ti on of approval:

SActual |y, petitioner sinply asserts the challenged decision fails to
conply with Goal 12 and in the balance of its argunments in this assignnment
of error, relies on the applicability of, and the county's alleged failure
to establish conpliance with, OAR 660-12-060. However, many  of
petitioner's argunent s concerning the proposal 's conpliance with
OAR 660-12-060 are also relevant to determ ning conpliance with Goal 12.



"[ The proposal is approved] to be effective only
upon the securing of guaranteed access to a
roadway of arterial or collector status.” Recor d
3.

Goal 12 states its function is:

"To provide and encourage a safe, convenient and
econom c transportation system"”

Petitioner argues the challenged decision fails to
determ ne that the proposed plan amendnment will result in a
safe and effective transportation system Petitioner argues
the proposal wll have a negative effect on existing
transportation systenms as it will allow much nore intense
residential devel opnment than is currently allowed under the
existing plan designation, and thereby wll allow nore
traffic. Petitioner contends State Hi ghway 212 is already
over burdened and cannot adequately or safely accommodate
traffic from the subject property if it is replanned and
rezoned for nultifamly residential use.

We agree with petitioner the challenged findings and
conditions, quoted above, fail to westablish that the
transportation systems affected by the proposed plan map
amendnent for the subject property wll be safe and
adequate. Sinply conditioning the approval of the proposa
upon the securing of safe and adequate transportation is not
t he equival ent of determ ning the proposed plan amendnent is
consistent with Goal 12.

Thi s subassignnent of error is sustained.

The first assignment of error is sustained, in part.



SECOND ASSI GNMVENT OF ERROR

"The county m sconstrued the applicable [aw, made
a decision not supported by substantial evidence
in the whole record and violated its conprehensive
plan by granting a conprehensive plan anmendnent
that is inconsistent with the provisions of its
conpr ehensi ve plan."

Petitioner contends the challenged decision fails to
establish conpl i ance with (1) pl an transportation
policy 27.1, and (2) a plan transportation goal and plan
transportation policy 16.0 concerni ng t he county's
obligations to coordinate with other units of governnment,
i ncludi ng petitioner.5

Concer ni ng transportation policy 27.1 (Sunrise
Corridor),” nothing in that policy purports to serve as an
appl i cabl e appr oval st andar d. Pl an transportation
policy 27.1 requires the <county to do certain things
regardi ng "highway inprovenments in the Sunrise Corridor,"
but does not purport to govern county |and use actions

regardi ng property adjacent to the Sunrise Corridor.

6petitioner also contends the challenged decision fails to comply with
coordi nati on obligations inposed by OAR 660-12-060 and Goal 12. However,
we determ ne above that petitioner waived its right to raise the issue of
the county's conpliance with OAR 660-12-060. We al so determ ne above the
chal | enged decision does not establish conpliance wth Goal 12.
Accordingly, we need not address Goal 12 further under this assignnent of
error.

’As we understand it, the Sunrise Corridor is an area shown on the
county plan transportation nmaps as the site of a future inter-city
expressway connecting S.E. Portland and North Clackamas County with the M.
Hood Hi ghway corridor to central Oregon.



Concerning the county's coordination obligations, the
plan transportation section, page 2, states it is one of the

county's "General Transportation Goal s" to:

"Ensure conti nued coordi nati on of county
transportation prograns including the devel opnent
of proj ects and al | ocation of noney for
transportation, t hr ough coordi nati on and
participation with appropriate agencies * * * "
(Enphasi s supplied.)

Plan transportation policy 16.0 requires the county to
"coordinate with the Oregon Departnent of Transportation for
access control on state hi ghways."

In interpreting the coordination requirenments of Goal 2
(Land Use Pl anning), also applicable to the chall enged pl an

anendment, we have st ated:

"Coordination requires that [the decision naking
| ocal governnent] consider and accommodate the
[invol ved |ocal governnent's] needs as nuch as
possi bl e. This means that [involved [ ocal
governnments] nust have an opportunity to raise
i ssues, and that the [decision making |oca

governnment] nust address them™ Tektroni x, Inc.
v. City of Beaverton, 18 O LUBA 473, 484 n 9
(1989).

This Board has also stated the Goal 2 coordination
obligation does not require affected units of governnent to
agree with the decision ultimtely adopted by another

governnment. Tektronix, Inc., supra, 18 Or LUBA at 485. W

bel i eve t hese princi pl es appl i cabl e to t he Goal 2
coordination requirements are equally applicable to the
coordination requirenments inposed by plan transportation

policy 16.0 and the above quoted plan transportation goal



Here, the record is replete with evidence that the county
considered and attenpted to accompdate the needs of
petitioner, but sinply reached a result contrary to that
urged by petitioner. We conclude the county net its
coordi nati on obligations.

The second assignment of error is denied.8

THI RD ASSI GNMENT OF ERROR

"The county m sconstrued the applicable law and
failed to make findings supported by substanti al
evidence in the whole record when it granted the
zone change. "

Petitioner argues the <challenged decision does not
establish conpliance with C ackamas County Zoni ng Ordi nance
(ZDO) 1202.01(A), which requires that zone changes be
consistent with the requirenents of the plan. The plan's

transportation Goal is to:

"Provide for the safe, efficient, convenient and
econom cal nmovenment of vehicles while mnimzing
envi ronnent al degradati on and conserving energy."

This plan goal is nearly identical to the requirenents
of Goal 12, which we determ ne under the first assignnment of
error the county failed to satisfy. Consequently, the

chal | enged decision also fails to establish conpliance with

8Petitioner also argues plan transportation policy 9.0 is not satisfied

by the proposal. However, in J.C. Reeves Corporation v. C ackams County,
O LUBA __ (LUBA No. 91-072, November 20, 1991), slip op 9, aff'd
111 O App 452 (1992), we determined that this plan policy is not an
approval standard for planning actions. Rather it limts the financial

participation in off-site inprovements the county nay require of
devel opers.



t he above quoted plan transportation goal, and fails to
conply with ZDO 1202. 01(A).
The third assignnent of error is sustained.

The county's decision is remanded.



