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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
JULI E REED,
Petitioner, LUBA No. 92-022

FI NAL OPI NI ON
AND ORDER

VS.

BENTON COUNTY,

N N N N N N N N N

Respondent .

Appeal from Benton County.

Julie Reed, Corvallis, filed the petition for review
and argued on her own behal f.

Janet MCoy, Corvallis, filed the response brief and
argued on behal f of respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 07/ 15/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision denying her
request for conditional use approval for a nonfarm dwelling.
FACTS

The subj ect . 86 acre property IS desi gnat ed
Agricultural in the Benton County County Conprehensive Pl an
and is zoned Exclusive Farm Use (EFU). The property is flat
and is made up of U.S. Soil Conservation Service Class |1
soils. The soils are deep and sonewhat poorly drained, but
are suitable for small grains, hay, pasture and grass seed.

The property is located on the east side of Springhill
Drive. Across Springhill Drive to the west of the property,
is the North Al bany Exception Area, a |large area for which
an exception to Statewide Planning Goal 3 (Agricultural
Lands) has been taken and which is planned and zoned to
allow residential wuses.?! The subject property and other
adj oi ning and nearby properties to the east of Springhil
Drive are not included in the North Al bany Exception Area
and are zoned for exclusive farm use.

The subj ect property historically has not been
cultivated, but has been used for pasture and farm equi pnent
storage. The adjoining property to the north is a 129 acre

parcel currently in farmuse. The adjoining property to the

1Fir View Homes, a residential subdivision with one-half acre lots, lies
directly across Springhill Drive to the west.
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east and south is a 20 acre parcel currently in farm use.

The pl anning conm ssi on denied the request. Petitioner
appeal ed the planning conm ssion's decision to the board of
county conm ssioners, and the board of county conm ssioners
affirmed the planning conm ssion's deci sion.
FI RST ASSI GNMENT OF ERROR

In her first assignnment of error, petitioner expresses
general disagreement with the county's decision in this
matter and alleges the county denpbnstrated an ignorance of
the state of the econony and the considerable devel opment
near by.

Petitioner's disagreenent with the county's decision

provides no basis for reversal or remand. McCarty v. City

of Portland, 20 Or LUBA 86, 89 (1990). Petitioner nmakes no

attenpt to explain how her remaining allegations under this
assignnent of error denpbnstrate error in the county's
decision that four approval criteria are not satisfied.
Therefore, the first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

The county used nore than one audio recording machine
during the | ocal proceedings. Because those nachines record
at different speeds, and because the overall quality of the

tape recordings in sone cases IS very poor, petitioner has

had difficulty prepari ng transcripts of t he | ocal
proceedi ngs. Mor eover, at one point during the board of
county conmi ssioners'’ del i berations in this mtter, a
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conmm ssi oner asked petitioner if she could speak off the
record. Petitioner conplains that wthout the county
comm ssioner's expressions of frustration with the process,
the board of county conmm ssioners' neeting is "rather
mundane sounding." Petition for Review 7.

However, petitioner does not explain how these alleged
failures denonstrate that any properly submtted evidence
was not considered by the county during its decision nmaking
process. Furthernore, while any testinony mssing fromthe
tapes is not available for this Board's consideration,
petitioner has not shown why the county's decision should be
remanded for that reason al one. None of petitioner's
argunments under this assignnent of error provide a basis for
reversal or remand.

The second assi gnnent of error is denied.

THI RD AND FOURTH ASSI GNMENTS OF ERROR

Under the third and fourth assignnents of error,
petitioner contends she was not taken seriously by the
county conmm ssioners and that the subject property is so
small that it will not be farmed regardless of the county's
decision to deny her request for a nonfarm dwelli ng.

To the extent petitioner's argunents under this
assi gnnent of error challenge the county's findings
concerning the suitability of the subject property for farm
use, we address those argunents infra. Petitioner's

remai ni ng argunents under these assignnents of error provide
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no basis for reversal or remand.

The third and fourth assignnments of error are deni ed.
FI FTH ASSI GNMENT OF ERROR

Under the fifth assignnent of error, petitioner
conpl ains the county gave the testinony of opponents of the
proposal undue credibility. Petitioner contends that sone
of this testinony consists of outdated anecdotes, but makes
no attenpt to denonstrate how the county relied on any of
this testinony.

We are required to remand a | ocal governnent decision
if it is not supported by substantial evidence. ORS
197.835(7)(a) (0. Petitioner's argunents under this
assignnment of error are insufficient to show the county in
fact relied on the evidence petitioner conplains of.
However, even if the county did so, petitioner provides no
basis for concluding that reliance on such evidence by the
county was i nproper.

The fifth assignnment of error is denied.

SI XTH ASSI GNMENT OF ERROR

Al t hough not clearly stated as such, we understand the

sixth assignnment of werror to challenge the evidentiary

support for the county's decision. Under Benton County Code

(BCC) 55.220, "a conditional wuse permt for a nonfarm
dwelling shall be based on findings that the proposed
dwel I'i ng:

"(a) Is conpatible with adjacent farm uses and
consistent with the intent and purposes set
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out in ORS 215. 243;

"(b) Does not interfere seriously wth accepted
farm ng practices on adjacent | ands;

"(c) Does not mterially alter the stability of
the overall |and use pattern of the area;

"(d) I's situated on |and generally unsuitable for
the production of farm crops and |ivestock,
considering the terrain, adverse soil or |and
conditions, dr ai nage and f1 oodi ng,
vegetation, and size of the tract; * * *

Wk ok ok ok ko

As explained earlier, in the imediate area of the
subj ect property, Springhill Drive separates properties to
the west (for which an exception to Goal 3 has been taken to
all ow those properties to be planned and zoned for rura
residential wuse) from the properties to the east (which
remain subject to Goal 3 and are zoned EFU). Vhile nonfarm
dwel lings (including a large residential subdivision) exist
west of Springhill Drive, there are no nonfarm dwellings
east of Springhill Drive in the vicinity of the subject
property. The county found these EFU zoned properties to
the east of Springhill Drive and adjoining the subject
property are used for a variety of agricultural uses which
create "noise, dust, and inpacts from spraying for weeds,
di sease and/or insect control, as well as field burning * *
*." Record 6.

Based largely on the above findings, which petitioner
does not really dispute, the county found the proposed

nonfarm dwelling does not satisfy the criteria of BCC
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55.220(1)(a) through (c), quoted above. Wth regard to the
"generally unsuitable" land criterion of BCC 55.220(1)(d),

t he county found as follows:

"The subject parcel is suitable for farm use.
There are no unique features of the property which
woul d preclude its cultivation for farm uses. The
property could be cultivated, or otherw se used
for farm ng purposes by adjacent farns. The size
of the parcel alone is not sufficient to establish
the lack of suitability of the parcel for farm
use.

"The Amty silt l|oam soil * * * s generally
suitable for the production of farmcrops. It can
be used for small grain, hay, pasture and grass
seed. It is also suitable for a w der range of
crops if drained, and can be used for pole beans,
corn and other row crops where irrigation is
i nstall ed. There are no limtations on farm use
due to terrain, adverse soil conditions, drainage
or flooding. The parcel is located such that it
could be incorporated into the adjacent farm use.
Therefore the request does not conply with [BCC
55.220(1)(d)]." Record 6-7.

Petitioner relies alnost entirely on her own testinony
and partial transcripts of statements nmade by nenbers of the
pl anning comm ssion during their deliberations in this
matter, in arguing that the record denonstrates the criteria
of BCC 55.220(1) are satisfied. The record includes a
detailed statenent by petitioner concerning historical use
of the property. Petitioner also cites the fact the
property has been assessed as residential property for
property tax purposes and notes the potential use of waivers
to protect against possible I egal action by residents of the

proposed nonfarm dwelling concerning inpacts of farmng
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practices on adjoining properties.

As noted earlier in this opinion, t he decision
challenged in this appeal is a decision denying petitioner's
request for conditional use approval. Therefore the county
need only find that one of the applicable approval standards

IS not nmet. Douglas v. Miltnomah County, 18 Or LUBA 607,

618-19 (1990). The county found that four of the criteria
in BCC 55.220(1) are not satisfied. In chall enging those
findings of nonconpliance on evidentiary grounds, petitioner
must denonstrate that the evidentiary record in this matter
denonstrates the standards are met as a matter of law. |d.
Petitioner has not carried that burden in this appeal.

At best, the evidence cited by petitioner concerning
the proposed nonfarm dwelling's conpliance wth these
standards is conflicting. It does not denonstrate
conpliance with these criteria as a matter of |[|aw I n
particular, the wevidence cited by petitioner does not
establish as a matter of law that the property is generally
unsui table for farmuse. To the contrary, while the subject
property is small, and petitioner prefers to use the
property for nonfarm purposes, it is conposed of relatively
good agricultural soils and is suitable for a variety of
agricul tural purposes. To the extent the parcel's small
size is a limting factor, it clearly could be wused in
conjunction with adjoining or nearby comrercial agricultural

enterprises. See Stefan v. Yamhill County, 18 Or LUBA 820,
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825 (1990).

In addition, the county's findings explain that in view
of the proximty of this property to adjoining comrercial
agricultural enterprises to the north, east and south and
the residential developnment across Springhill Drive to the
west, the county believes approval of the requested nonfarm
dwelling would introduce a nonfarm residence into an area
presently separated from such residences, in violation of
BCC 55.220(1)(a) through (c). Vhile petitioner may di sagree
with those findings, she has not identified evidence in the
record that would require contrary findings as a matter of
I aw.

The sixth assignnment of error is denied.

The county's decision is affirnmed.
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