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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
GARY VEATCH,
Petitioner,
VS.
LUBA No. 92-094

WASCO COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ARLI NE CLI NKENBEARD,
| nt ervenor - Respondent . )

Appeal from Wasco County.

Gary Veatch, Msier, filed the petition for review and
argued on his own behal f.

No appearance by respondent.

Arline Clinkenbeard, Kalispell, Montana, represented
hersel f.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 07/ 23/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeal s a county or der approvi ng a
conditional use permt for a nonresource dwelling on 32.56
acres of land in the Farm Forest (F-F (40)) zone, and
subject to the Colunbia River Gorge (CRG overlay zone.
MOTI ON TO | NTERVENE

Arline Cinkenbeard, the applicant below, noves to
intervene on the side of respondent in this appeal
proceedi ng. ORS 197.830(6)(b)(A and OAR 661-10-050(1)
provide that the applicant for devel opnent approval has
standing to intervene in an appeal filed with this Board.
The motion to intervene is all owed.

FI RST ASSI GNMENT OF ERROR

"The governing body exceeded its jurisdiction and
violated a provision of applicable law when it
deci ded t hat [ Wasco County Zoni ng
Ordi nance] 5.020(J) no longer applied to the
subj ect parcel."

Wasco County Zoning Ordinance (WCZO) 5.020(J) requires
a determ nation that:

"The applicant has a bona fide intent and
capability to devel op and use the |and as proposed
and has sone appropriate purpose for submtting
the proposal, and is not notivated solely by such
purposes as the alteration of property values for
specul ati ve purposes.”

On January 15, 1992, WCZO 5.020(J) was repeal ed. However
intervenor's application was submtted before that date, on

July 27, 1991. The county court determ ned that

Page 2



O OWoo~NO o B w N =

L T o T N = S S
~ o o b~ W N R

18
19
20

21

22
23
24
25
26
27
28

29
30
31

WCZO 5.020(J) does not apply to the proposal.

Petitioner cont ends t he county court erred in
determning that WCZO 5.020(J) 1is inapplicable to the
proposal

ORS 215.428(3) provides, in relevant part:

"* * * agpproval or denial of the application [for
a permt] shall be based upon the standards and
criteria that were applicable at the time the
application was first submtted." (Enphasi s
supplied.)

There is no dispute that at the time the application was
first submtted, WCZO 5.020(J) was a standard applicable to
the approval of the proposal nonresource dwelling.
Accordingly, the county erred in determ ning WCZO 5.020(J)
i's inapplicable.

The first assignment of error is sustained.

SECOND ASSI GNMENT OF ERROR

"The governing body exceeded its jurisdiction and
failed to make adequate findings when it ignored
mul ti ple provisions of relevant |ocal ordinance.”

THI RD ASSI GNMENT OF ERROR

"The county msconstrued the applicable law in
failing to make a finding that the proposed use is
not inconpatible with farm or forest uses in the
area, and does not interfere with the farm or
forest practices [under WCZO 11.020(B)(1)]. There
is also no substantial evidence in the record to
support such a finding."

The challenged decision consists of the findings
adopted by the county court. However, as petitioner points

out, this decision fails to address several of the rel evant
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Zoning Ordinance (WCZO). Specifically, there are
findings addressing WCZO 11.020(B)(1), (2) and (4)
WCZO 5.020(A), (B), (E), (©, (H, (1) and (J),! all
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IWCZO 11.020(B) (1), (2) and (4) require:

" 1. The proposed non-farm or non-forest dwelling is not
i nconmpatible with farm and forest uses in the area, and
does not interfere with the farmor forest practices."

"2. The proposed non-farm or non-forest dwelling is not
inconsistent with the farm and forest use policies as
provi ded for in the Conprehensive Plan."

"4, The substandard |ot-of-record shall have a sufficient
area and otherwise be capable of being served by a
donestic water supply and sewage di sposal system approved
by the appropriate sanitary authority."

WCZO 5. 020 provides, in relevant part:

"A. The proposal is consistent with the goals and objectives
of the Conprehensive Plan and inplenmenting O dinances of
the County.

"B. Taki ng into account | ocati on, si ze, desi gn and
operational characteristics of the proposed use, the
proposal is conpatible with the surrounding area and
devel opnent of abutting properties by outright pernitted
uses.

"x % % * %

"E. The effects of noise, dust and odor wll be mninzed
during all phases of devel opnent and operation for the
protection of adjoining properties.

"x % % * %

"G The proposed use wll not adversely affect the air
water, or land resource quality of the area.

"H. The location and design of the site and structures for
the proposed use will not significantly detract fromthe
vi sual character of the area

mandat ory approval standards contained in the Wasco County

no
or

of
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whi ch appear to be mandatory approval standards applicable
to the proposed nonresource dwelling.?

The second and third assignments of error are
sust ai ned.

FOURTH ASSI GNMENT OF ERROR

"The county m sconstrued the applicable |aw, made
insufficient findings, and made a decision not
supported by substantial evidence in the record as
a whole in concluding that the proposed dwelling
woul d not alter the overall stability of the |and
use pattern of t he area [ under WCZO
11.020(B)(3)]."

WCZO 11.020(B) (3) requires:

"The proposed non-farm or non-forest dwelling does
not materially alter the stability of the over-all
| and use pattern in the area nor substantially add
to the demand for increased use of roads or other
public facilities and services[.]"

In an unrelated case, Veach v. Wsco County, O

LUBA __ (LUBA No. 92-024, June 21, 1992), slip op 5-6, we
stated the follow ng concerning the proper interpretation of

WZCO 11. 020(B) (3):

"l The proposal wll preserve areas of historic value,
nat ur al or cul tural si gni fi cance, i ncl udi ng
archaeol ogi cal sites, or assets of particular interest to
t he community.

"J. The applicant has a bona fide intent and capability to
develop and use the land as proposed and has sone
appropriate purpose for subnmitting the proposal, and is
not notivated solely by such purposes as the alteration
of property values for specul ative purposes.”

2ln addition, there are no findings addressing WCZO 3.790(D), (E) and
(F), requirenents applicable to the proposal under the CRG overlay zone
provi si ons.
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"Interpreting a nearly identical "stability’
standard in an exclusive farm use zone, we
determned a three part analysis is required.

First, the county nust identify an area for
consi derati on. Second, the county nust identify
what farmng practices occur in the identified
ar ea. Third, the county nust explain how the
pr oposal wil | af f ect those farm practices.
Sweet en v. Clackamas County, 17 Or LUBA 1234,
1246 (1989). This analysis also applies to
WCZO 11.020(B)(3). However, because the F-F(40)

zone is both a farm and forest zone, the second
and third steps of the analysis nust include

identification of forest practices and

consideration of how the proposal wll affect

t hose forest practices.”

The county's findi ngs of conpl i ance with
WCZO 11. 020(B) (3) are inadequate. Specifically, t he

findings fail to identify farm and forest zoned parcels and
uses in an identified area. Further, the findings fail to
expl ain whether the proposal disturbs the stability of the
identified | and use pattern in the identified area.

The fourth assignnment of error is sustained.

FI FTH ASSI GNMENT OF ERROR

"The county m sconstrued the applicable |aw, mde
conclusory findings, and mde a decision not
supported by substantial evidence in the record as
a whole in concluding that public services should
not be significantly burdened.”

WCZO 5.020(C) requires that the proposed nonresource
dwel I'i ng:

"* * * not exceed or significantly burden public
facilities or services available to the area,
including, but not Ilimted to roads, fire and
police protection, sewer and water facilities,
t el ephone and electrical service, or solid waste
di sposal facilities."”

Page 6



N

The chall enged decision contains the following findings of

conpliance with this standard:

"The proposed single famly dwelling wll not
require service by a public water or sewage
di sposal facility. The existing access road,
Proctor Road, is in place. Al t hough it does not

meet the road design standards as outlined in
"Fire Safety Design Standards for Roads,' the
ordi nance does not require that. As for the
existing private access drive leading to the
subj ect property, it is a preexisting road and its

mai ntenance is left up to |and owners. The
private road requirenments of [WZO Chapter 21
cannot be retroactively inposed. El ectrical

services are already available to the parcel.
According to the applicant the parcel currently
supports the needed services. The property is in
the service boundaries of the Msier Rural Fire
Protection District, a taxing district, and is
patrolled by the Wasco County Sheriff's Ofice.
Consi dering the scale of the devel opnent, one (1)
single famly dwelling, the above services should
not be significantly burdened." (Enmphasi s
supplied.) Record 9.

Petitioner challenges these findings of conpliance with
WCZO 5.020(C) with regard to fire protection services and
r oads.

In order to denonstrate conpliance with WCZO 5. 020(C)
the county nust identify the existing level of public
services and facilities in an area available to serve a
proposal, and determ ne whether the proposal wll either
"exceed" or "significantly burden" those available public

facilities and services. Veach v. Wasco County, supra, slip

op at 9. At nost, the findings in the challenged decision

sinply determ ne that because the proposal is within a rural

Page 7



© 00 ~N oo o b~ w NP

N e e T T N = T S S =Y
© O ~N o U A W N L O

fire protection district, the fire protection district
"should not be significantly overburdened” and that an
access road is "in place" and private roads are privately
mai nt ai ned. Record 9.

We agree with petitioner that the county's findings of
conpliance with WCZO 5.020(C) are inadequate to satisfy that
st andar d. The county's findings fail to identify the

existing level of service provided to the area by either

roads or the fire district. The findings fail to determ ne
whet her the proposal wll exceed the capacity of the
existing area roads or wll significantly burden such
exi sting roads. Further, the findings fail to determ ne
whet her the proposal will either exceed the ability of the

fire district to provide the existing level of service to
the proposed dwelling or significantly burden the fire
district to provide the existing service |evels. Veach v.

Wasco County, supra, slip op at 8-10.

The fifth assignnent of error is sustained.

The county's decision is remanded.
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